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By Sharon L. KLein  
and reBecca h. Lomazow

1. Nonresident Income Tax 
Loopholes Closed (Enacted April 
10, 2017), New York A.3009-
C/S.2009-C (2017):

Co-operative Shares Included in 
Definition of Real Property When 
Determining New York Source 
Income. New York Tax Law §631 
imposes a personal income tax on 
a nonresident’s New York source 
income. New York source income 
is defined to include gains from 
the sale of real property or co-
operative apartment interests 
located in New York. N.Y. Tax Law 
§631(b). Real property located in 
the state was further defined to 
include interests in certain legal 
entities1 if the value of the real 
property located in New York was 
at least 50 percent of the entity’s 
value. N.Y. Tax Law §631(b)(1)(A)
(1). Notably, this rule omitted 
co-operative apartment shares 
from the definition of real prop-
erty. This enabled a nonresident 
to exclude from source income 
the gain from the sale of a New 
York co-operative apartment that 
was held in an entity. However, 
the 2017-18 Executive Budget, 
signed by Gov. Andrew M. Cuomo 
on April 10, 2017, revises the defi-
nition of “real property located in 
this state” to include ownership 
interests in entities that own co-
operative shares. Accordingly, if 
more than 50 percent of an enti-
ty’s value consists of co-operative 
apartment shares, gains from the 
sale of an ownership interest in 
that entity will be taxable to a 
nonresident as source income.  
The changes apply to tax years 
beginning on or after Jan. 1, 2017.

Sales of Certain Partnership 
Interests Will Generate New York 
Source Income to Nonresidents. 

In order to close a loophole that 
allowed nonresidents to sell a 
partnership interest and clas-
sify the transaction as the sale 
of a nontaxable intangible part-
nership interest, an amendment 
treats the sale by a nonresident 
of a partnership interest as New 
York source income when trade 
or business assets held by the 
partnership were in New York 
and the sale is treated as an asset 
sale under Internal Revenue Code 
(IRC) §1060. N.Y. Tax Law §632(a)
(1). The changes are effective 
April 10, 2017.

2. Top Personal Income Tax 
Rate and Charitable Deduction 
Limitations Extended (Enact-
ed April 10, 2017), New York 
A.3009-C/S.2009-C (2017).

New York’s top income tax 
bracket of 8.82 percent was 
scheduled to expire and revert 
to a 6.85 percent rate after 2017. 
The 2017-18 Executive Budget 
extends the top bracket for 2018 
and 2019. N.Y. Tax Law §601. The 
itemized charitable income tax 
deduction is currently limited to 
50 percent of the federal deduc-
tion for individuals whose income 
is between $1 million and $10 mil-
lion and 25 percent of the federal 
deduction if income exceeds $10 
million. These limits, which were 
slated to expire after 2017, have 
been extended through the end of 
2019. N.Y. Tax Law §615(g)(1)-(2).

3. Proposal Regarding 
Recharacterizing Amounts 
Subject to a Trustee’s Power to 
Adjust for Purposes of Calcu-
lating Trustee’s Commissions 
(Passed Both Houses, Awaiting 
Delivery to Governor), New 
York A.1482/S.2079 (2017).

Under New York’s power to 
adjust regime in Estates, Pow-
ers and Trusts Law (EPTL) 
§11-2.3(b)(5), a trustee is permit-
ted to make adjustments between 
income and principal to be fair 
and reasonable to 
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The 2017-18 legislative session officially opened on Jan. 4, 2017 
and recessed on June 21, 2017. It is instructive to review what 
passed before the June recess, what failed to pass and what 

lies ahead when the session resumes in January 2018. Among the 
most noteworthy measures are the following:
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What’s more, implementing a 
Sudden (or Substantial) Wealth 
Accumulation and Transmission 
Trust (SWATT) can mean the dif-
ference between the client enjoy-
ing lifelong comfort or ending up 
worse off financially than before 
the sudden wealth.

Concerns

Taxes: The influx of wealth 
may be taxable itself and when 
the proceeds are invested there 
will likely be taxable income and 
gains. Mostly newly wealthy 
clients will be unfamiliar with 

Coming into money can 
be both a blessing and a 
curse. Whether the client 

is a rookie professional athlete 
who just signed a multiyear, 
multi-million dollar contract; 
a young entertainer with a hit 
show and endorsements; the 
beneficiary of a trust that has 
terminated; a lottery winner; or 
the winner of a large verdict or 
settlement in a personal injury 
or divorce case, special attention 
from a team of professional advi-
sors can avoid negative conse-
quences from the windfall.

their new tax requirements and 
may be faced with substantial 
federal and (perhaps multiple) 
state income taxes. The client 
may also now confront human 
resources issues under labor 
laws, and state and local payroll 
tax and insurance filings.

Requests from friends and 
family: Newly wealthy individu-
als often discover that they can’t 
say no to requests for financial 
assistance from family and 
friends, which can create cash 
flow problems and even gener-

ate gift tax obligations. A client 
who decides to make generous 
loans instead of gifts face issues 
regarding documentation and 
taxation of interest.

Philanthropy: Charities will 
solicit the newly wealthy and the 
client will need guidance about 
evaluating institutions, rational-
izing a coherent charitable pro-
gram, impact on cash flow and 
tax-efficient mechanisms for 
contributions or pledges.

Investments and Insurance: 
New-found wealth can be poorly 
invested due to lack of experi-
ence and oversight. Building an 
effective wealth management 
team is of the utmost impor-
tance. There will be critical 
issues of appropriate wealth 

allocation—for example, how 
much money to allocate toward 
non-financial assets such as resi-
dences, vehicles, jewelry and art. 
The purchase of such assets in 
turn creates a need for liability, 
and real and personal property, 
insurance. Life, health and dis-
ability insurance will be critical 
as well, the latter especially for 
the athlete or entertainer.

Without appropriate coun-
sel on all of these issues, many 
newly wealthy individuals end up 
losing everything, despite their 
influx of money. We often hear 
of actors or other entertainers, 
sports figures and lottery win-
ners who wind up with nothing 
because they don’t know how 
to deal with these concerns and 
don’t seek proper guidance.

A variety of professionals will 
be eager to provide advice: busi-
ness managers (at least for ath-
letes and entertainers), invest-
ment managers, tax accountants, 
and insurance brokers. Lawyers 
can take the lead on coordinat-
ing the different professionals, 
designing and implementing the 
optimal legal structure and pro-
mulgating clear lines of respon-
sibility.

Goals

• Consider whether large, 
ongoing infusions of cash are 
likely—and for how long. Enter-
tainers and athletes may have a 
relatively short period of years 
when very substantial remunera-
tion may be expected. Lottery 
winners, beneficiaries of trusts, 
and winners of lawsuit settle-

ments or verdicts may receive 
only a one-time windfall which 
should be shepherded very care-
fully.

• In many cases, the client 
will have significant intellectual 
property needs, such as handling 
endorsements, contracts, and 
the right of publicity. Intellectual 
property rules vary greatly from 
state to state. For example, the 
right of publicity passes through 
the estate to beneficiaries in Cali-
fornia but not in New York.

• Asset protection is key for 
the newly wealthy. A client may 
be inexperienced with normal 
business practices, and spe-
cial attention should be paid 
to bookkeeping formalities and 
use of separate LLCs for differ-
ent types of property, residences 
and vehicles.

Lawyers can effectively guide 
a client to these goals. Law-
yers can negotiate service and 
employment agreements, com-
mercial agreements, endorse-
ment contracts, acquisition of 
real estate and other tangibles, 
charitable pledge agreements, 
wills, trust agreements, and 
other estate planning docu-
ments. Additionally, a lawyer 
can design, explain and imple-
ment an overall structure strat-
egy geared toward protecting 
the client’s assets while also 
enabling the client to retain 
ultimate control.

The SWATT

Basic Structure: The simplest 
way to structure a client’s assets 
might be a “manage-
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Planning for the Suddenly Wealthy: 
Call in the SWATT Team

The simplest way to struc-
ture a client’s assets might 
be a “management trust.” 
Such a trust will be tax 
neutral.

Inside 
10  The Digital Footprint After Death:  

Who Wears the Shoes? 
By PETER B. SkEloS, lESli P. HillER and RoBERT M. HaRPER

11  Dead Hand Control and Estate Tax Considerations   
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By marK B. ruBin  
and michaeL P. hedden

The economic and tax factors 
that encouraged families and non-
family groups to engage in this 
type of planning still exist, and 
so do various techniques that 
accomplish a broad range of tax, 
financial, and family objectives.

One popular option is a freeze 
partnership, which enables a 
senior generation to “freeze” the 
value of its economic interests in 
the business assets, with future 
appreciation and risks of owner-
ship typically held in trust for the 
next generation, so that substan-
tially all future capital appreciation 
of those assets will be exempt from 
estate tax.

Classes of Interest

Parties to a freeze partner-
ship typically have one of two 

classes of interest: preferred and 
common. In a traditional freeze 
partnership, the senior genera-
tion will contribute its ownership 
interest as a preferred interest. 
A professional appraiser deter-
mines the preferred interest 
value, along with a rate of return 
that will pay fixed, cumulative, 
annual returns, and a liquidation 
preference. The remaining com-
mon membership interest—the 
younger generation—is entitled 
to any future capital appreciation 
in the value of the business, as 
well as profits above and beyond 
the preferred rate of return on 
the preferred interest that the 
senior generation holds.

Let’s take for example an 
existing partnership with assets 
worth $1,000, that generates $60 
annually in cash flow. The owner, 
Margaret, recapitalizes the part-

marK b. rubin is a senior managing 
director and leads the Family Enter-
prise Services practice in the real estate 
& infrastructure industry group at FTI 
Consulting. michaeL P. hedden is a 
managing director in the real estate & 
infrastructure industry group.

nership by creating $900 of pre-
ferred interests and $100 of com-
mon interests. She then transfers 
the $100 of common interests to 
her children, through sale or gift, 
either directly, or in trust.

Margaret effectively has fixed 
her interest in the asset at $900. 
Her children will enjoy all the 
appreciation.  However, Marga-
ret must follow the applicable 
tax rules under IRC §2701, or she 
will be deemed to have given the 
equivalent of $1,000 to her chil-
dren. (Section 2701 of the IRC pro-
vides regulations, guidelines, and 
restrictions related to preferred 
corporate stock and partnership 
interests related to intra-family 
transfers.)

First, she must determine the 
appropriate coupon, or fixed, 
cumulative annual 
return on her pre-

The estate planning community has benefited from low inter-
est rates, initially coupled with low asset values, for nearly 
a decade. During this period, many families took advantage 

of tax incentives to transfer both wealth and ultimate control of 
those assets to younger generations, while ensuring that the older 
generation still enjoyed sufficient income. 
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disclosure of the content of user’s 
electronic communications.” 
EPTL §13-A-3.1(a-d). Again, the 
custodian may, prior to disclo-
sure, request certain additional 
enumerated identifying and link-
ing information. EPTL §13-A-3.1(e)
(1-2). However, recognizing the 
primacy of the user’s affirmative 
directive, the statute does not 
permit a custodian to demand a 
statement of reasonable necessity 
of disclosure for the administra-
tion of the estate. Nevertheless, 
the recalcitrant custodian has the 

option to seek a judicial determi-
nation that (1) the deceased user 
“had a specific account with the 
custodian”; (2) “disclosure of the 
content of electronic communica-
tions … would not violate [the 
federal Stored Communications 
Act (18 U.S.C. §2701, et seq), or 
other applicable law”; (3) “unless 
the user provided direction using 
an online tool, the user consent-
ed to disclosure of the content 
of electronic communications”; 
or (4) “disclosure of the content 
of electronic communications of 
the user is reasonably necessary 
for administration of the estate.” 
EPTL §13-A-3.1(e)(3)(A-D). The 
statute thereby, again, recognizes 
the primacy of the custodian’s 
contractual obligation created by 
the user’s directive by means of 
an online tool.

In Serrano, 56 Misc.3d 497, Sur-
rogate Mella addressed the extent 
to which the fiduciary of a dece-

dent’s estate has a statutory right 
under Article 13-A to access the 
decedent’s Google “email, con-
tacts and electronic calendar.” 
Matter of Serrano, 56 Misc.3d 
497 (Surr. Ct., New York County, 
2017). The fiduciary argued that 
he needed such access in order 
to inform the decedent’s friends 
of the decedent’s passing and to 
“close [the decedent’s] unfinished 
business.” Id. Google responded 
to the fiduciary’s application by 
requesting “a court order specify-
ing that … disclosure of the con-
tent [of the requested electronic 
information] would not violate 
any applicable laws, including 
but not limited to the Electronic 
Communications Privacy Act and 
any state equivalent.” Id.

The recited facts do not state 
whether the decedent directed 
disclosure of digital content to 
the fiduciary of his estate. Since 
Serrano involved a small estate 
administration, we assume there 
was no will. We also assume that 
there was no online directive or 
some other instrument directing 
disclosure of content. Thus, as to 
content disclosure, the statutory 
scheme, EPTL §13-A-3.1, does not 
precisely cover these facts. Rely-
ing upon the distinction between 
disclosure of digital assets and dis-
closure of the content of electron-
ic communications under Article 
13-A, Surrogate Mella concluded 
that the fiduciary was entitled to 
disclosure of the contacts and 
calendar information associated 
with the decedent’s Google email 
account, but not the content of the 
emails attached to that account. 
Id. This is because, under Article 
13-A, Google has a statutory obli-
gation to disclose the non-content 
material associated with the dece-
dent’s Google email account to the 
fiduciary of the decedent’s estate 
in the absence of a prohibition. 

EPTL §13-A-3.2. However, in the 
absence of an affirmative directive 
by the decedent, Google had no 
statutory obligation to disclose 
the content-based material asso-
ciated with the decedent’s Google 
email account. EPTL §13-A-3.1.

Under these circumstances, the 
fiduciary had the burden to justify 
disclosure of the content of the 
decedent’s email account by show-
ing that the content disclosure 
was reasonably necessary to the 
administration of the decedent’s 
estate. EPTL §13-A-3.1(e)(3)(D). 
The fiduciary failed to make that 
showing as to disclosure of the 
content. The Surrogate denied the 
fiduciary’s application for access 
to the content of the decedent’s 
Google account, without prejudice 
to a future application on notice 
to Google.

Absent from the Serrano opin-
ion is a determination whether 
disclosure of the content of the 
decedent’s electronic communi-
cations would violate the appli-
cable federal and state laws, 
despite the fact that Google 
requested such a finding. How-
ever, because the fiduciary failed 
to meet the necessity element, 
the Surrogate apparently did not 
need to address that question. 
EPTL §13-A-3.1(e)(3)(D).

Until recently, New York law 
struggled to keep pace with the 
development of digital assets and 
the associated privacy and inheri-
tance rights. Fortunately, Article 
13-A represents a significant step 
forward in resolving some of the 
inherent tension between those 
rights. Yet, many questions remain 
unanswered, left only to argu-
ments of counsel for fiduciaries, 
custodians and electronic commu-
nication services and ultimately 
the Surrogate’s Courts as they 
come to interpret Article 13-A 
going forward.

By Peter B. SKeLoS,  
LeSLi P. hiLLer  
and roBert m. harPer

But, on death, who has the 
right of access to a decedent’s dig-
ital footprint? More importantly, 
what is the scope of that access? 
Can a fiduciary figuratively step 
into the decedent’s shoes and 
gain full access to the decedent’s 
digital assets and electronic com-
munications?

The digital world has been hur-
tling through space at the speed 
of light. The law, however, until 
recently, has been moving like 
the Pony Express and is quite a 
few steps behind when it comes 
to addressing access to a dece-
dent’s digital assets. This article 
addresses New York’s recently-
enacted digital asset legislation, 
Article 13-A of the Estates, Powers 
and Trusts Law (hereinafter “Arti-
cle 13-A”), as well as the decision 
in Matter of Serrano, 56 Misc.3d 
497 (Surr. Ct., New York County, 
2017), which appears to be the 
first reported case in New York to 
examine the nature and extent of 
a fiduciary’s access to the “digital 
assets” and “electronic communi-
cations” of a decedent. See gener-
ally EPTL §13-A-1 for the statutory 
definitions of the quoted terms 
referenced in this article.

In 2016, the New York legis-
lature, following the lead of 19 
other states, enacted its version 
of the Uniform Law Commission’s 
Revised Uniform Fiduciary Access 
to Digital Assets Act (the Act). The 
legislature recognized the urgency 
of placing the administration of 
the digital assets of a “user” on 
par with a fiduciary’s ability to 
manage a decedent’s more tradi-
tional tangible assets. Assembly 
Sponsor’s Mem., Bill Jacket, L. 
2016, ch. 354. The reach of Article 
13-A is not limited to requests by 
an executor or administrator to 
gain access to the digital assets 
of a decedent but also extends 
to requests by the fiduciary of an 
incapacitated person, an agent 
acting pursuant to a power of 
attorney and a trustee, regardless 
of whether the appointment was 
before, on or after the effective 
date of the legislation. The statute 
does not apply to digital commu-
nications used by an employee in 
the ordinary course of employ-
ment. EPTL §13-A-1-2.1(c).

Prior to the enactment of the 
various state versions of the Act, 
“custodians” or “electronic com-
munication services” relying on 
the “terms-of-service agreement” 
and the federal Stored Commu-
nications Act, 18 U.S.C. §2701, 
successfully thwarted efforts by 
fiduciaries and family members 
who sought access to a dece-
dent’s digital assets. The Stored 
Communications Act generally 
precludes an electronic commu-

nication service from knowingly 
divulging the contents of certain 
electronic communications to 
persons other than the intended 
recipients of the communications, 
18 U.S.C. §2702, and criminalizes 
intentional unauthorized access 
to certain electronic communica-
tions, 18 U.S.C. §2701. In addition, 
the Stored Communications Act 
distinguishes between content 
and non-content based commu-
nications, authorizing an elec-
tronic communications service 
to disclose certain non-content-
oriented information to parties 
other than the user of a particular 
account. 18 U.S.C. §2702.

Article 13-A seeks to bal-
ance the tension that may exist 
between (1) the well-settled 
notion that the fiduciary of a dece-
dent’s estate stands in the user’s 
shoes after death, and (2) the pub-
lic policy that favors respecting 
the user’s privacy upon death.

Under Article 13-A, access 
to digital assets and electronic 
communications is user-directed. 
EPTL §13-A-2.2. That is, Article 
13-A permits the user the benefit 
of self-direction and provides a 
hierarchy for the instruments by 
which the user may express the 
user’s intent regarding disclosure 
to others. A user may direct, by 
means of an “online tool,” the 
custodian to disclose or not to 
disclose some or all of the user’s 
digital assets, including the “con-
tent of electronic communica-
tions,” to designated recipients. 
EPTL §13-A-2.2(a). The directive 
contained in the online tool over-
rides any communication to the 
contrary in a will or an inter vivos 
instrument. Id. In the absence of 
any such online directive, the user 
may direct disclosure by means 
of a will or inter vivos instrument. 
EPTL §13-A-2.2(b). That directive 
may address “some or all of the 
user’s digital assets, including 
the content of electronic com-
munications sent or received by 
the user.” Id. Any such directive 
by means of an online tool, will 
or inter vivos instrument over-
rides contrary provisions in the 
terms-of-service agreement that 
does not require the user to act 
affirmatively and distinctly from 
the user’s assent to the terms of 
service. EPTL §13-A-2.2(c). Thus, 
the online tool has the highest 
rank, followed by a will or inter 
vivos directive, and the terms-of 
service agreement is most sub-
ordinate.

As to the custodian’s obligation 
to disclose, Article 13-A makes a 
critical distinction between dis-
closure of digital assets and dis-
closure of the content of electron-
ic communications. A custodian’s 
obligation to disclose the digital 
assets of a deceased user, first 
involves an inquiry as to whether 
the user made a directive prohib-
iting disclosure. EPTL §13-A-3.2. 
On the other hand, a custodian’s 
obligation to disclose the content 
of electronic communications of 
a deceased user first involves an 
inquiry as to whether the user 
made an affirmative directive to 
disclose the content. EPTL §13-A-

3.1. This distinction was central 
to Surrogate Mella’s well-reasoned 
opinion in Matter of Serrano.

Except where a user has pro-
hibited disclosure of digital assets 
before death, or a court orders 
otherwise, the custodian of digi-
tal assets, has a statutory obliga-
tion to disclose to the fiduciary 
“a ‘catalogue of electronic com-
munications’ [EPTL §13-A-1(d)] 
sent or received by a deceased 
user and digital assets, other than 
the content of the electronic com-
munications” upon receipt by the 
custodian of a written request for 
disclosure, a copy of the death 
certificate and a certified copy 
of the instrument appointing the 
fiduciary as such. EPTL §13-A3.2 
(a-c). The custodian may, prior to 
disclosure, request certain enu-
merated identifying and linking 
information as well as an affidavit 
from the fiduciary attesting to the 
reasonable necessity of the digi-
tal assets for the administration 
of the estate. EPTL §13-A3.2(d)
(1-3). Disclosure is mandated 
by the statute upon compliance 
with the foregoing conditions. 
However, a custodian may seek 
further protection from claims of 
violation of privacy by taking the 
additional step of seeking a court 
order directing disclosure. EPTL 
§13-A-3.2(d)(4)(A-B).

With respect to the “content 
of electronic communications,” 
Article 13-A provides that the cus-
todian’s obligation to disclosure 
is founded upon an affirmative 
directive by the user followed by 
the fiduciary’s written request 
for such disclosure, a copy of 
the death certificate, a certified 
copy of the letters appointing 
the fiduciary and “unless the 
user provided direction using 
an online tool, a copy of the 
user’s will, trust or other record 
evidencing the user’s consent to 

Email, Facebook, LinkedIn, Twitter, Instagram, Snapchat, Tumbler, 
online banking, online shopping and other forms of electronic 
communications comprise our digital footprint. They are seem-

ingly ubiquitous and omnipresent in the life of our business, social, 
and personal affairs. 
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article 13-a represents a 
significant step forward in 
resolving some of the inher-
ent tension between pri-
vacy and inheritance rights.

ment trust.” Such a trust will be tax 
neutral. There should be a bank as 
an administrative trustee, a trusted 
individual trustee, and a trust pro-
tector (to protect the client from 
being taken advantage of by a once-
trusted individual).

The trust should permit distribu-
tions to the settlor/client, but it may 
also include discretion for distribu-
tions to specific relatives or classes 
of relatives. Initially, the client may 
not be ready to make estate plan-
ning decisions, and so at inception 
the remainder of the trust upon the 
settlor’s death may simply be left to 
the settlor’s estate. Establishing the 
management trust structure imme-
diately is critical, even if the client is 
not yet prepared to decide on estate 
dispositions.

Situs: The trust should have a 
situs in a flexible trust and LLC 
jurisdiction because there will be 
multiple fiduciaries with differ-
ent roles and a variety of special 
purpose entities or assets held 
by the trust (usually LLCs). At 
the moment, New York trust law 
is still evolving in these respects, 
so many practitioners will use 
Delaware trusts and Delaware 
LLCs.

Fiduciaries: The bank adminis-
trative trustee can keep track of 
investments and custody assets 
and, as necessary, implement 
trades and track results. Obvi-
ously the location of the financial 
institution can provide a jurisdic-
tional nexus for the choice of law. 
Having the bank handle routine 
administration matters will free up 
the other professionals (trustee, 
trust protector, distribution and 
investment directors, lawyers and 
accountants) for more discretion-
ary and globally important deci-
sions. Some banks can also pro-
vide ancillary services such as LLC 
maintenance, family office services 
or even investment management.

Often, the individual (non-
administrative) trustee will also be 
the business manager. Perhaps yet 
another individual would be respon-
sible for directing distributions to 
beneficiaries (whether from incep-
tion or after death of the client). 
Investments may be supervised by 
either the business manager/trustee 
or a separate investment director.

A trust protector provides the 
safety feature of preventing one 
of the other fiduciaries (bank or 
individual trustee, distribution 
director, investment director) from 
taking advantage of the client or 
just doing a poor job. An alterna-
tive would be for the settlor/client 

to retain the unfettered right to 
remove and replace fiduciaries and 
the right to revoke or amend the 
trust, but that would leave the risk 
that a third party might improperly 
prevail on the client to bring down 
the entire structure without the 
participation or at least consent 
of any of the professionals who set 
up the trust in the first place.

Amendments: To retain maxi-
mum flexibility and to deal with 
changes in tax or substantive law 
or family and financial circumstanc-
es, the settlor/client should have 
broad power to amend or revoke 
the trust or remove fiduciaries but 
(here’s the critical part) only with 
consent of the trust protector (or 
in the case of removal of the trust 
protector, consent of the trustee). 
By the same token, the trust might 
give the trustee and the trust pro-
tector the right to make technical 
and administrative amendments 
even without the settlor’s consent, 

for example, if the settlor becomes 
incapacitated.

LLC Structures

The SWATT will usually own a 
master holding LLC (managed by 
the individual trustee) with differ-
ent classes of assets held in differ-
ent LLCs. There may be separate 

subsidiary LLCs for each residence, 
boat or plane, valuable automo-
biles and portfolio investments. 
There may also be separate sub-
sidiary LLCs to deal with all human 
resources issues and perhaps also 
to deal with insurance functions. 
Finally, there may be a separate 
LLC to deal with intellectual prop-
erty, endorsements, branding and 
related issues.

Each of these LLCs will have a 
manager, who may also provide 
professional advice in that area. The 
individual trustee, as manager of the 
master LLC that holds the subsidiary 

LLCs, should be able to change the 
managers if there are any problems. 
However, the trustee would not need 
to be involved in the day-to-day man-
agement of each of these LLCs unless 
and until there is a problem.

Add in Estate Planning

Once the client is prepared to 
deal with estate planning, the man-
agement trust can also become a 
testamentary substitute because it 
already holds all or most of the cli-
ent’s assets. That will truly make it 
a SWATT. For privacy purposes, the 
management trust might pour over 
into a separate revocable trust at the 
settlor’s death, so that any counter-
parties who need to see the manage-
ment trust are not privy to the estate 
plan. In designing and drafting the 
testamentary revocable trust, all of 
the usual estate planning questions 
will arise, but there may be partic-
ular and sensitive issues regarding 
liquidity and tax allocations.

The client will still need a pour-
over will to dispose of assets 
not in the trust, as well to name 
guardians for minor children and 
to exercise any testamentary pow-
ers of appointment. A will is also 
needed to appoint an executor to 
deal with postmortem financial 
claims, paternity claims, and any 
personal rights that were not or 

could not be assigned to the trust.
Finally, to facilitate estate plan-

ning transactions, including GRATs, 
installment sales, and creation of 
completed-transfer trusts, the man-
agement trust itself should autho-
rize all of these techniques as well 
as decanting as needed. The trust 
instrument could also allow the 
trustee and the trust protector to 
engage in estate tax savings trans-
actions even if the settlor becomes 
incapacitated, as long as the trust’s 
general pattern of dispositions is 
followed.

Conclusion

Lawyers are well-equipped to 
meet the challenge of represent-
ing a suddenly wealthy client. An 
effective lawyer can ascertain each 
client’s needs and goals, circum-
stances and resources, strengths 
and weaknesses, and then coordi-
nate a team of advisors to adminis-
ter a SWATT trust and LLC structure. 
When a client’s assets are appro-
priately structured, the upsides 
are clear: strong monitoring and 
supervision and authorization of 
the right people (the SWATT team!) 
to handle their respective areas of 
responsibility. Then the client is free 
from administrative headaches and 
also free to make necessary changes 
in goals or personnel.

SWATT
« Continued from page 9 
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When a client’s assets are appropriately structured, 
the upsides are clear: strong monitoring and super-
vision and authorization of the right people (the 
SWATT team!) to handle their respective areas of 
responsibility.
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By chriStina Jonathan 
and terence e. SmoLev

Albee passed away on Sept. 1, 
2016 without a spouse, children 
or close relatives. His executors 
are accountant Arnold Toren and 
designer William Katz. As of this 
date, it appears that no one with 
legal authority (if any) has con-
tested his last will and testament, 
which has been sparking contro-
versial debates regarding these 
fi nal wishes.

The specifi c directive appear-
ing in the will instructs his execu-
tors to destroy any incomplete 
manuscripts, in any medium 
(electronic, writing or other) as 
well as all copies of same. Once 
a will is admitted to probate, the 
executors have an obligation to 
comply with the will’s instruc-
tions. The problem is that courts 
generally do not examine a dece-
dent’s will to see if each provi-
sion has been fulfi lled, absent 
someone contesting same, or if 
an accounting is required. Thus, 
Albee’s executors can them-
selves decide whether or not to 
honor his last wishes.

During Albee’s life, he cer-
tainly possessed the right to 
destroy his property whenever 
he chose. Albee had elected 
to further exercise dead hand 
control, thereby controlling 
his property post mortem. 
The law generally allows cer-
tain control after death, limited 
by some policy reasons and 
violations of the rule against 
perpetuities.

There are only a handful of 
cases that address issues where 
executors had to destroy dece-
dent’s property. Other famous 
deceased artists, such as Ger-
man Novelist Franz Kafka, had 
instructed that all his works be 
destroyed by his friend and lit-
erary agent. Luckily for the lit-
erary world, Kafka’s friend did 
not follow his wishes. In addition, 
the will of Beastie Boys founder 
Adam Yauch prohibited any of 
his music to be used for advertis-
ing purposes.

There was at least one case 
from 1998 wherein a will con-
test arose to prevent an execu-
tor from demolishing a dece-
dent’s real property pursuant 
to an article in her will. In Re 
Estate of Beck, 177 Misc.2d 203. 
In Beck, Erie County Surrogate 
ruled that he was not going to 
substitute the interests of a 
quasi-public agency for that 
of decedent in a valid will, and 
specifi cally held:

The court’s responsibility in 
overseeing the administra-
tion of a decedent’s estate 
is rooted in the principle of 
implementing the decedent’s 
testamentary plan as deter-
mined from the words used 
within the four corners of 
the will. That intent, where 
discernible, must be given 
effect unless contrary to law 
or public policy. Statutes or 
public policy may limit the 
manner in which a testa-
trix may otherwise legally 
dispose of certain property.

Of course, there are cases 
taking different viewpoints from 
the Beck Court. As to Albee, with 
no one having objected to the 

will’s validity or the instructions 
therein, it appears that there is 
no roadblock to prohibit the 
executors from following Albee’s 
instructions.

In addition, there exists a 
strong possibility that Albee’s 
estate will face future litigation 
should one of his unpublished 
works debut after his death. 
Whether the executors can 
seek court intervention to pro-
hibit this release to the public 
raises issues of possession and 
whether Albee’s will can bar a 
third party from fi nishing and/or 
releasing any of his unpublished 
works.

The executors of the Albee 
estate will also be subject to 
preparing and filing accurate 
estate tax returns, with the task 
of determining how to report 
the value of partially complete 
or fully complete manuscripts. 
As a general rule, 26 U.S. Code 
§2001 imposes a tax on the trans-
fer of the taxable estate of every 
decedent who is a citizen or resi-
dent of the United States. This 
taxable estate includes all of the 
taxpayer’s property at the time of 
death, less any applicable deduc-
tions. The executors may also 
elect alternate valuation, which 
generally allows the value to be 
determined six months after 
decedent’s date of death, as 
opposed to the actual value at 
the date of death, pursuant to 
26 U.S. Code §2032.

There are two issues that 
Albee’s executors have to con-
sider herein. First, what is the 
value of the manuscripts con-
sidering all of the relevant facts? 
Second, how does the destruc-
tion of the manuscripts affect the 
value of the gross estate so as to 
be in compliance with applicable 
Internal Revenue Law, Rules and 
Regulations?

Generally, fair market value is 
defi ned as “the price at which 
the property would exchange 
hands between a willing buyer 
and a willing seller, neither being 
under any compulsion to buy or 
sell and both having reasonable 
knowledge of relevant facts.” 26 
CFR 20.2031-1. The simplest way 
to determine the value of any 
property is obviously to obtain a 
certifi ed appraisal report. There 
are actually several sophisticat-
ed appraisers who specifi cally 
value certain manuscripts and 
fi ne art-related documents.

Since Albee was a renowned 
playwright, the value of his 
manuscripts will possibly be 
worth signifi cantly more now 
that the artist has passed 
away. For example, playwright 
Eugene O’Neill provided written 
instructions that his play, “Long 
Day’s Journey Into Night,” not 
be made public until 25 years 
after his death. His wife disre-
garded these instructions and 
released it three years after his 
death. This was deemed to be 
his fi nest work. Albee was best 
known for his work “Who’s 
Afraid of Virginia Woolf,” which 
was turned into a drama star-
ring Elizabeth Taylor and Rich-
ard Burton. Albee won the Pulit-
zer Prize three times, as well 
as two Tony Awards. Thus, like 
O’Neill, his unfi nished works 
very well could contain his next 
masterpiece. In addition, Eva E. 
Subotnik, a St. John’s Univer-
sity School of Law professor, 
correctly states that “there is 
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something special about these 
kinds of assets—they’re not just 
like a mansion or a fancy watch, 
but they’re socially valuable, and 
that has to play into the calcu-
lus.”

Unfortunately, Albee direct-
ed his executors to “treat the 
materials herein directed to be 
destroyed as strictly confi dential 
and to ensure that such materials 
are not copied, made available 
for scholarly or critical review 
or made public in any way.” If his 
executors are carrying out his 
wishes to the fullest extent, then 
it is worthless, since a willing 
buyer will pay zero for property 
that will be “destroyed” pursuant 
to Albee’s will. But then again, 
what happens from a tax point 
of view if Albee’s works appear
after his death?

Nevertheless, taxing authori-
ties may still consider the value 
of some of Albee’s manuscripts 
before they would be destroyed 
in an effort to increase the value 
of his taxable estate. The infor-

mation made public for at least 
one manuscript is that a play 
entitled “Laying an Egg” was 
scheduled twice in the Signa-
ture Theater. This Off-Broadway 
nonprofi t theater had the play 
“withdrawn by Albee, who said 
it wasn’t ready.” Id. Surely, some 
value can be calculated for this 
one piece about a middle-aged 
woman struggling to become 
pregnant. Thus, it appears that 
at least one of the unfinished 
manuscript’s value may have to 
be reported on Albee’s estate 
tax return, especially if there 
are copies of this piece already 
distributed.

Furthermore, the usual rule 
for taking a deductible loss on 
tax returns is that any damage, 
destruction or loss of property 
resulting from an identifiable 
event that is sudden, unexpected 
or unusual, i.e., a casualty loss, 
can be claimed. It can be argued 
that the destruction of the man-
uscripts can be considered an 
“unusual casualty loss.” However, 
a willful act clearly disqualifi es 
any deductions that could have 
otherwise been claimed. So, ill-
advisedly for Albee’s estate, this 
destruction of the manuscript 
may now cost his estate addi-
tional taxes at no benefi t to the 
estate whatsoever.

Perhaps Albee knew that the 
value of his unfinished works 
would be considered by the 
Internal Revenue Service as part 
of his gross estate, and therefore 
he strategically decided to destroy 
same. But more than likely, the art-
ist simply wanted to retain dead 
hand control over his manuscripts, 
especially given his reputation for 
discriminating against actors while 
casting his plays. Moreover, he 
could have easily left the manu-
scripts to his Foundation, quali-
fying as a charitable deduction 
if he was concerned about the 
estate tax.

Meanwhile, the unfinished 
works of a great writer may never 
see the light of day. What a shame 
for the art-loving community and 
for historical, as well as theatrical, 
purposes.

Dead Hand Control and 
Estate Tax Considerations

The will of Pulitzer and Tony Award winning author and play-
wright Edward Albee was recently admitted to probate in the 
Suffolk County Surrogate’s Court, which directed his executors 

to destroy some of his works.
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Dead hand control gener-
ally allows certain control 
of property after death, 
limited by some policy rea-
sons and violations of the 
rule against perpetuities.
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all benefi ciaries. In order to effect 
consistency in how adjusted 
amounts are treated for purposes 
of computing commissions, the 
proposal would treat an adjust-
ment as a recharacterization of the 
adjusted amount from income to 
principal or principal to income, 
as the case may be, in order to 
calculate commissions.

4. Proposal to Reform Powers 
of Attorney (Passed Assembly, 
Introduced in Senate), New York 
A.8120-B/S.6501-A (2017).

In response to the diffi culties 
experienced by many practitio-
ners and clients with New York’s 
Power of Attorney (POA) form, the 
New York Bar Association created 
a POA Task Force. The Task Force 
concluded that reform legislation is 
necessary for three major reasons: 
The POA form is too complex and 
prone to improper execution, the 
requirement that the form con-
tain the exact statutory wording 
is unduly burdensome and a trap 
for the unwary, and fi nancial insti-
tutions or others who unreason-
ably refuse to accept a POA are not 
currently subject to any sanctions.

The memorandum in support 
of the proposal cites the report 
of the Task Force. The proposal 
would eliminate the Statutory Gifts 
Rider, which has different execu-
tion formalities from the POA, 
allow for substantially compliant 
language, provide safe harbors for 
those who accept a POA in good 
faith without actual knowledge 
that the signature is not genuine, 
allow sanctions against third par-
ties who unreasonably refuse to 
accept a properly executed POA, 
including costs and attorney fees, 
and expand an agent’s power to 
make gifts in a calendar year that 
aggregate $5,000 instead of the 
current $500.

There was some opposition to 
the bill concerning potentially mak-
ing the POA approval process more 
onerous and increasing the oppor-
tunity for fi nancial elder abuse.

5. Proposal to Extend Attorney-
Client Privilege to Lifetime Trust-
ees (Passed Assembly, Introduced 
in Senate), New York A.7088 
(2017).

Pursuant to Civil Practice Law 
and Rules (CPLR) §4503(a)(2), the 
attorney-client privilege extends to 
a client who is a personal represen-
tative. Under that section, absent 
an agreement to the contrary, no 
benefi ciary of the estate is treated 
as a client of the attorney solely by 
reason of his status as benefi ciary, 
and the existence of the fi duciary 
relationship between the personal 
representative and the benefi cia-
ry does not by itself constitute a 
waiver of the privilege between the 
attorney and the personal repre-
sentative. CPLR §4503(a)(2) does 
not extend to lifetime trustees the 
attorney-client privilege afforded to 
personal representatives. Accord-
ing to the memorandum in support 
of this proposal, it was due to an 
omission that lifetime trustees 
were not included within the defi -
nition of “personal representative,” 
and there is no reason to exclude 
lifetime trustees from the protec-
tion of the attorney-client privilege. 
This proposal simply includes 
“lifetime trustee” in the defi nition 
of personal representative. Addi-
tionally, the measure makes clear 
that a fi duciary does not waive the 
privilege by merely asserting he or 
she relied upon the advice of coun-
sel when acting in such capacity.

6. Proposal Conforming the 
EPTL and SCPA to the Marriage 
Equality Act (Passed Assembly, 
Introduced in Senate), New York 
A.3387/S.0262 (2017).

The Marriage Equality Act was 
enacted on June 24, 2011. 2011 Sess. 
Law News of N.Y. Ch. 95. It makes 
clear that all provisions of law 
should be interpreted neutrally to 
promote gender equality in marital 
relationships. This proposal would 
conform the EPTL and Surrogate’s 
Court Procedure Act (SCPA) by 
removing any gender-specifi c refer-
ences to “mothers,” “fathers,” “hus-
bands,” and “wives” and inserting 
in their place gender-neutral refer-
ences to “parents” and “spouses.”

7. Proposal to Enact the Uni-
form Voidable Transactions Act 
(Passed Assembly, Introduced 
in Senate), New York A.1853-
A/S.6180-A (2017).

In 2014, the Uniform Law Com-
mission refined the Uniform 
Fraudulent Transfers Act (UFTA), 
renaming it the Uniform Voidable 
Transactions Act (UVTA). The 
UVTA, formerly the UFTA, seeks 
to strengthen creditor protection 
by providing remedies for certain 
transactions by a debtor that are 
unfair to a debtor’s creditors. 
The 2014 amendments, which are 

not a comprehensive revision of 
the Act, are intended to generate 
consistency among the courts in 
applying the law relating to “void-
able transfers,” as opposed to 
“fraudulent transfers”—a term 
that caused much confusion lead-
ing some courts, in error, to apply 
the stricter pleading requirement 
for “fraud” or require the plaintiff 
to prove its case by a higher stan-
dard of proof.

New York proposes adopting 
the UVTA to modernize its fraudu-
lent conveyance laws. New York’s 
Fraudulent Conveyances Act was 
enacted in 1925. As a result of 
major developments since then, 
New York’s law has not kept pace 
with federal bankruptcy laws and 
the laws in most other states. Forty-
four states have enacted the UFTA 
or UVTA. Only New York and Mary-
land retain the Uniform Fraudulent 
Conveyance Act. 

8. Proposal Regarding “Pour 
Over” Wills (Passed Assembly, 
Introduced in Senate), New York 
A.6809 (2017).

EPTL §3-3.7 permits an individ-
ual to make a testamentary “pour 
over” disposition into trust. This 
proposal would remove an appar-
ent confl ict with a different EPTL 

section (N.Y. EPTL §7-1.18) and 
clarify that the trust need not hold 
any assets prior to the individual’s 
death.

Additionally, the proposal would 
change the current requirement 
that the trust agreement is execut-
ed prior to or contemporaneously 
with the will. This would address 
the harsh result in Matter of D’Elia, 
40 Misc.3d 355 (Surr. Ct., Nassau 
County 2013), in which the court 
ruled that a residuary gift to a trust 
was not valid because, although 
the testator executed the trust 
prior to his will, the trustee did 

not sign the agreement until seven 
days later. Under the proposal, as 
long as the grantor signed the trust 
agreement prior to or contempo-
raneously with his will, the trustee 
need only sign prior to the testa-
tor’s death.

9. Proposal to Allow a Trustee 
to Allocate Realized Capital Gains 
to Income (Passed Senate, Intro-
duced in Assembly), New York 
S.4866 (2017).

A trustee’s ability to allocate 
capital gains to income has 
become increasingly important, 
given the rise in capital gains tax 
rates (including the 3.8 percent 
tax on undistributed income, 
which includes realized capital 
gains).  In order to achieve rea-
sonable and impartial results, a 
trustee must be able effectively 
to determine whether to tax gains 
to the income beneficiaries or 
the trust. This proposal would 
amend the New York Principal 
and Income Act, N.Y. EPTL Arti-
cle 11-A, to clarify that a trustee 
can, in a reasonable and impartial 
exercise of discretion, allocate 
gains to income. The power to do 
so would apply where the trustee 
is investing for total return pur-
suant to the power to adjust, or 

if the trustee has unlimited dis-
cretionary power to distribute 
principal (which in effect permits 
total return investing because the 
power to distribute principal can 
be used in a similar manner as the 
power to adjust).

10. Proposal to Extend Revo-
catory Effect of Divorce (Intro-
duced in Both Houses), New York 
A.6229/S.6503 (2017).

EPTL §5-1.4 provides that 
divorce revokes dispositions to, 
and fiduciary nominations of, 
former spouses. However, the 
revocatory effect of the section 
does not extend to the relatives 
of an ex-spouse. In Matter of Lewis, 
25 N.Y.3d 456 (2015), EPTL §5-1.4 
disqualified the decedent’s ex-
husband from inheriting under 
her will or acting as executor. 
However, the ex-husband’s father 
(the decedent’s ex-father-in-law), 
was the successor benefi ciary and 
executor and he was not disquali-
fi ed under the terms of the stat-
ute. Presumably the ex-husband 
would inherit or obtain the prop-
erty from his father, causing an 
end-run around the statute. While 
the court acknowledged this, it 
opined that the statute was clear 
and unambiguous in omitting the 
relatives of ex-spouses from dis-
inheritance.

Under a proposal introduced in 
New York in both houses, disposi-
tions to divorced spouses would 
continue to be expressly revoked, 
and there would be a rebuttable 
presumption revoking disposi-
tions to family members of the 
ex-spouse. The revocatory effect 
of divorce would be presumed to 
apply to a person in any relation-
ship to the divorced individual 
that was based upon the mar-
riage, including but not limited 
to stepchildren, stepgrandchil-
dren and parents-in-law, unless 
there is substantial evidence of 
the divorced individual’s contrary 
intention.

The most prudent course of 
action, however, is not to rely on 
state default law at all. Divorced 
spouses, spouses in the process 
of getting a divorce and unmarried 

couples who are separated should 
give immediate attention to their 
planning documents, to ensure 
they refl ect their intent.

11. Proposal Regarding Lapse 
of Crummey Withdrawal Powers 
(Introduced in Assembly), New 
York A.5432 (2017).

In order to qualify for the annual 
gift tax exclusion for transfers to 
trusts, benefi ciaries are often given 
“Crummey powers,” or withdrawal 
rights from the trusts for limited 
periods of time that create present 
interests. A benefi ciary who has a 
withdrawal power, or has allowed 
it to lapse, released it or waived 
it, is treated as the owner of the 
property subject to the power, 
making it includable in the ben-
efi ciary’s estate. However, under 
IRC §§2041(b)(2) and 2514(e), the 
power can lapse without federal 
tax consequence if the value of the 
property subject to the power does 
not exceed $5,000 or 5 percent of 
the trust assets.

An issue in New York is that the 
law does not clearly address credi-
tors’ rights to the property that 
was subject to the lapse. Under 
EPTL §7-3.1(a) and CPLR §5205(c), 
an individual’s contributions to a 
trust created for that individual’s 
own use are subject to that indi-
vidual’s creditors. If a withdrawal 
power is waived or allowed to 
lapse, the amount subject to the 
power could be treated as having 
been withdrawn and then contrib-
uted to the trust by the benefi ciary 
for his own use, subjecting it to the 
claims of the benefi ciary’s credi-
tors, which could in turn subject 
it to estate tax inclusion.

The proposed legislation would 
revise EPTL §7-3.1(a) and CPLR 
§5205(c) to clarify that no indi-
vidual will be treated as having 
made a disposition in trust for his 
use because of a lapse of a power 
of withdrawal.

•••••••••••••••••••••••••••••

1. This includes an interest in a part-
nership, limited liability corporation, S 
corporation, or non-publicly traded C cor-
poration with one hundred or fewer share-
holders.
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Divorced spouses, spouses in the process of getting 
a divorce and unmarried couples who are separated 
should give immediate attention to their planning 
documents, to ensure they refl ect their intent.

ferred interest, so that it will have 
a legal value of $900. To do this, 
she will engage a valuation expert 
who will consider the:

• nature of the assets
• amount of income produced 

by the property
• risk profi le of the property
• current market yields
• general economic factors
The valuation expert will then 

recommend an appropriate pre-
ferred coupon. If the coupon is 5 
percent, Margaret will receive $45 
annually. Her children will receive 
the balance. If the income decreas-
es, Margaret still will be entitled 
to the fi rst $45, and her children 
will receive less. The role of the 
valuation expert is crucial, and the 
expert should have the experience 
and credentials required to meet a 
possible IRS challenge.

A freeze partnership can also 
be benefi cial in a “negative capi-
tal account” situation, where 
Margaret owns the property in 
an existing partnership, and the 
debt exceeds the tax basis of 
the property. Take for example a 
property that is subject to $600 of 
debt, but has a tax basis of $300. 
If Margaret were to transfer her 
partnership interest to her chil-
dren, she could have $300 or more 
of taxable gain. But suppose that 

the children (perhaps using funds 
provided by Margaret) make a 
capital contribution equal to 10 
percent of the value of the equity 
of the partnership. Margaret can 
then recapitalize her interest, so 
that it’s substantially all preferred 
interest. The tax rules will permit 
the partnership to allocate debt to 
Margaret so that she does not trig-
ger her negative capital account 
and avoid triggering the $300 of 
taxable gain. When she dies, under 
current rules, her basis will be 
stepped up to fair market value 
and the negative capital account 
will be eliminated.

Accordingly, when properly 
structured, a freeze partnership 
avoids capital gains tax, even 
where the current owners have 
negative capital accounts. At their 
death, the senior generation will 
receive a step up in basis, wiping 
out their negative capital accounts. 
Meanwhile, the preferred interest 
owned by the senior generation will 
provide a reliable source of fi xed 
income.

The freeze partnership is ideally 
suited to high-net-worth individu-
als not reliant on capital apprecia-
tion from future dispositions of real 
estate or businesses. The freeze 
works best with assets that cur-
rently generate a consistent 
stream of cash fl ow that equals, 
or exceeds, the preferred interest 
coupon of the senior generation. 
Any cash flow in excess of this 

fi xed coupon will fl ow through to 
the younger generation. A freeze 
partnership is especially appropri-
ate for a property asset that com-
bines both current cash fl ow and 
the opportunity for appreciation.

Control of the freeze partnership 
must also be addressed. If working 
in the business, including members 
of the younger generation would 

make sense. The allocation of 
business interest among family 
members can be used to reward 
those members involved in opera-
tions. In addition, the management 
operations often have a value itself 
which can be captured and fac-
tored into the overall plan. Many 
families work with consultants who 
can guide the family through this 
process and set up governance 
that will enable the family to work 
together peacefully.

Valuation

Revenue Ruling 83-120 by the 
Internal Revenue Service gives 
basic guidelines for determin-
ing the value of a closely held 
business’s preferred stock. The 
ruling states that the valuation 

should include analysis of the 
stated dividend rate and the risk 
associated with this payment. It 
should identify cumulative and 
non-cumulative dividends, and 
assess the company’s ability to 
pay the preferred stock’s liqui-
dation preference at liquidation. 
Voting rights and redemption 
privileges should also be consid-

ered. The preferred stock’s value 
would equal the present value 
of anticipated future cash fl ows. 
The rate of return on the preferred 
stock, and its value, relate to its 
perceived risk.

How to determine the value of 
the preferred and common inter-
ests amounts to more than basic 
number-crunching. It can be com-
plex and tricky, and should be 
entrusted to trained profession-
als—as should the entire imple-
mentation of the estate freeze 
transaction. Today, partnership 
interests often are able to be val-
ued at a discount, refl ecting lack 
of marketability and control. The 
Internal Revenue Service (IRS) has 
proposed regulations that would 
eliminate these discounts for family 
partnerships, although the Trump 

Administration has asked the Trea-
sury Department to review the 
proposals. The process involves 
extensive planning, involving valu-
ation analysts from the beginning. 
Professional wealth management 
advisors, tax professionals, and 
certifi ed appraisers can:

• determine an adequate reason-
able rate of return on the preferred 
interest

• appraise the real estate
• determine valuation discounts
• navigate IRC §2701 surround-

ing the particular method of freez-
ing asset values

• structure the freeze while pay-
ing attention to the liquidity of a 
business

• determine the potential market 
for sale of the business interests

• establish the value of the busi-
ness for future disposition

• come up with structural varia-
tions to provide even greater ben-
efi ts.

Questions to Consider

The freeze partnership is just 
one of several alternatives avail-
able to families and other privately 
held business owners planning 
their estates and arranging their 
retirement. Before deciding on the 
best technique for an asset/man-
agement transfer, a family should 
address the following questions:

• Is the family transferring the 
future appreciation in assets, or a 

current interest in the assets, to 
the younger generation?

• Who will remain in control of 
the assets, and who will operate 
the business?

• Should the new structure 
reward members of the younger 
generation who are working in 
the business with a larger share 
of future profits? How will this 
impact relations among the siblings 
or cousins?

• Should the new structure pro-
vide the senior generation with a 
guaranteed fi xed income?

• Do certain stable assets offer 
less upside than others that involve 
more risk? Should the stable assets 
be placed in separate pools? Do 
some assets require substantially 
more work? If so, how should this 
effort be compensated?

• Is the transfer intended to 
avoid future estate tax liability? 
What if the transfer creates addi-
tional income tax liability for the 
next generation?

• What is the current tax basis 
of the assets? Is the debt on the 
assets substantially more than its 
tax basis? Do the current owners 
have negative capital accounts?

While considering these ques-
tions, families must consider the 
tax, economic and emotional con-
sequences, including current and 
potential tax rates, current and 
proposed regulatory environ-
ments, and current and potential 
asset values.

Change
« Continued from page 9 

please contact:  
Mayra Sinchi

Phone: 
(212) 457-9473

msinchi@alm.com

Be sure to reserve your space in the

Real Estate 
Law & 

Practice
Special Broadsheet Section

Law.com introduces national and regional 
news by practice area, from the ALM 
sources you trust. With real time news, 
powerful insights, and expert contributors, 
it’s the perfect way to explore the news 
that matters to you.

Perfect  
Your PrActice

exPerience the 
neW LAW.coM

Today, partnership interests often are able to be 
valued at a discount, refl ecting lack of marketability 
and control.



N E W  Y O R K  |  N E W  J E R S E Y  |  P E N N S Y LVA N I A  |  WA S H I N G T O N ,  D C  |  F L O R I D A

 

Like a three-legged stool, 
proper support provides balance…

Marks Paneth – providing the support you need.
To learn more, visit markspaneth.com.

© 2017 Marks Paneth LLP

FORENSIC ACCOUNTING 

VALUATION SERVICES 

EXPERT TESTIMONY  

DEPOSITION ASSISTANCE 

FRAUD INVESTIGATIONS

DUE DILIGENCE

INTELLECTUAL PROPERTY   

More than technical proficiency, Marks Paneth’s professionals 
bring a combination of deep industry knowledge, unparalleled 
client service and widely-recognized expertise to every 
engagement. These three critical supports help our clients 
thrive amid today’s uncertain business environment.

With origins dating back to 1907 and a national ranking as the 
30th largest accounting firm, we have a rich history providing 
audit, tax and advisory services – but remain on the cutting 
edge of developments a�ecting the industries we serve. As 
your business partner, we put those insights to work for you.

ONE OF THE AREA’S

TOP 3
FORENSIC

ACCOUNTING FIRMS
FOR SIX YEARS IN A ROW

2010-2015

-New York Law Journal

Eric Kreuter, PH.D., CPA, CGMA, CFE, CBA 
Partner
212.201.3117
ekreuter@markspaneth.com

N E W  YO R K  |  N E W  J E R S E Y  |  P E N N S Y LVA N I A  |  WA S H I N G T O N ,  D C  |  F L O R I D A

 

Like a three-legged stool, 
proper support provides balance…

Marks Paneth – providing the support you need.
To learn more, visit markspaneth.com.

© 2017 Marks Paneth LLP

FORENSIC ACCOUNTING 

VALUATION SERVICES 

EXPERT TESTIMONY  

DEPOSITION ASSISTANCE 

FRAUD INVESTIGATIONS

DUE DILIGENCE

INTELLECTUAL PROPERTY   

More than technical proficiency, Marks Paneth’s professionals 
bring a combination of deep industry knowledge, unparalleled 
client service and widely-recognized expertise to every 
engagement. These three critical supports help our clients 
thrive amid today’s uncertain business environment.

With origins dating back to 1907 and a national ranking as the 
30th largest accounting firm, we have a rich history providing 
audit, tax and advisory services – but remain on the cutting 
edge of developments a�ecting the industries we serve. As 
your business partner, we put those insights to work for you.

ONE OF THE AREA’S

TOP 3
FORENSIC

ACCOUNTING FIRMS
FOR SIX YEARS IN A ROW

2010-2015

-New York Law Journal

Eric Kreuter, PH.D., CPA, CGMA, CFE, CBA 
Partner
212.201.3117
ekreuter@markspaneth.com

N E W  YO R K  |  N E W  J E R S E Y  |  P E N N S Y LVA N I A  |  WA S H I N G T O N ,  D C  |  F L O R I D A

 

Like a three-legged stool, 
proper support provides balance…

Marks Paneth – providing the support you need.
To learn more, visit markspaneth.com.

© 2017 Marks Paneth LLP

FORENSIC ACCOUNTING 

VALUATION SERVICES 

EXPERT TESTIMONY  

DEPOSITION ASSISTANCE 

FRAUD INVESTIGATIONS

DUE DILIGENCE

INTELLECTUAL PROPERTY   

More than technical proficiency, Marks Paneth’s professionals 
bring a combination of deep industry knowledge, unparalleled 
client service and widely-recognized expertise to every 
engagement. These three critical supports help our clients 
thrive amid today’s uncertain business environment.

With origins dating back to 1907 and a national ranking as the 
30th largest accounting firm, we have a rich history providing 
audit, tax and advisory services – but remain on the cutting 
edge of developments a�ecting the industries we serve. As 
your business partner, we put those insights to work for you.

ONE OF THE AREA’S

TOP 3
FORENSIC

ACCOUNTING FIRMS
FOR SIX YEARS IN A ROW

2010-2015

-New York Law Journal

Eric Kreuter, PH.D., CPA, CGMA, CFE, CBA 
Partner
212.201.3117
ekreuter@markspaneth.com

Monday, SEPTEMBER 11, 2017   |  13nylj.com  |  



For more than a century, Cummings & Lockwood’s Private Clients Group 
has provided sophisticated legal counsel to high net worth individuals and 
families, family offices, closely-held businesses and private foundations. 

The Firm’s reputation for client service and integrity has been recognized 
by many of the top AmLaw 100 firms that trust us to provide their valued 
clients in Connecticut and Florida with trusts and estates and other legal 
services.

Our private client attorneys, in collaboration with our commercial 
attorneys, practice in the following areas: 

Estate and Tax Planning 
Wealth Preservation
Trust Administration 
Probate and Estate Settlement 
Charitable Giving 
Business Succession Planning
Corporate and Finance 
Litigation and Arbitration 
Commercial and Residential Real Estate

For more information, please contact us: 

Stamford

Six Landmark Square 

Stamford, CT  06901 

203.327.1700

Greenwich

Two Greenwich Plaza 

Greenwich, CT  06830 

203.869.1200

West Hartford 

Blue Back Square 

75 Isham Road, Suite 400 

West Hartford, CT  06107 

860.313.4900

Naples

3001 Tamiami Trail North 

Naples, FL  34103 

239.262.8311 

Bonita Springs 

800 Health Center Boulevard 

The Brooks Grand Plaza 

Suite 300 

Bonita Springs, FL  34135 

239.947.8811 

Palm Beach Gardens 

Golden Bear Plaza 

Suite 502W 

11760 U.S. Highway 1 

Palm Beach Gardens, FL  33408 

561.214.8500

www.cl-law.com 

14  |  Monday, SEPTEMBER 11, 2017   |  nylj.com


