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Along with the blessings of the 
Internet have come the pitfalls. 
Private lives have been exposed 
and damaged. Persons have been 
subjected to cyberbullying. 

As matrimonial attorneys, 
we need not only to be aware 
of the joys, but also of the pit-
falls of social media. They are 
so perilous that it is essential to 
add a cautionary discussion on 
the topic of social media use to 
the matrimonial lawyer’s intake 
checklist. “Have you hit the ‘post’ 
button recklessly or in anger?” 
“Are you aware of the unintended 
consequences that may ensue if 
you can’t restrain yourself from 
doing so in the future?” “Do you 
agree to refrain from problematic 
posts?” And finally, the reminder, 
“Don’t post or tweet anything that 
you wouldn’t want published on 
the front page of the New York 
Times.” Imagine the shock and 
distress when the 10 high school 
students who posted sexually 
and racially charged provoca-
tive social media posts found 
their acceptances to Harvard 
rescinded. Hannah Natanson, 
“Harvard Rescinds Acceptanc-
es for At Least Ten Students for 
Obscene Memes,” The Harvard 
Crimson (June 5, 2017). Antho-
ny Weiner’s “private” message 
showing a lewd photograph of 
himself that inadvertently went 
to the public on Twitter led to his 
political demise and the demise 
of his marriage. Bianca Bosker, 
“The Twitter Typo That Exposed 
Anthony Weiner,” Huffpost  
(June 7, 2011).

This article discusses a sam-
pling of recent matrimonial 
cases in which New York courts 
handling family matters have 
addressed the use and misuse of 
social media by litigants and their 
consequences as well as cyber-
bullying, a word to the wise about 
“apps,” and other incidental 
thoughts. We start off, however, 
with a Court of Appeals case that 
may prove useful in trying to get 
a picture on a social media site 
into evidence.

Court of Appeals, Social 
Media and Evidence.

On June 27, 2017, the Court of 
Appeals addressed the question 
of “how a party may authenti-
cate a printout of a digital image 
found on a social media web-
site.” People v. Price, 2017 N.Y. 
LEXIS 1694, 11, 2017 NY Slip Op 
05174 (2017) (Rivera, J., concur-
ring). In Price, six members of the 
Court of Appeals (one judge did 
not take part) agreed that the 
prosecution did not sufficiently 
authenticate a photograph of the 
defendant holding a gun which 
was admitted into evidence 
during the defendant’s criminal 
trial for robbery, and reversed 
an order of the appellate division 
that had affirmed the holding 
below. Id. The photograph was 
obtained from an alleged social 
media profile of defendant’s on a 
website titled “BlackPlanet.com.” 

Judge Leslie E. Stein, on behalf 
of four judges, wrote the majority 
opinion in which she examined 
the rules for laying a proper 
foundation of a photograph 
and applied that to the photo-
graph at issue here which was 
obtained from a social media 
website. Judge Stein noted that 
the prosecution failed to proffer 
any evidence that would “actu-
ally demonstrate that defen-
dant was aware of—let alone 
exercised dominion or control 
over—the profile page in ques-
tion.” Id. at 10. Specifically, Judge 
Stein wrote:

… notably absent was any 
evidence regarding whether 
defendant was known to use 
an account on the website 
in question, whether he had 
ever communicated with 
anyone through the account, 
or whether the account 
could be traced to electronic 
devices owned by him.  Nor 
did the People proffer any 
evidence indicating whether 
the account was password 
protected or accessible 
by others, whether non-
account holders could post 
pictures to the account, or 
whether the website permit-
ted defendant to remove 
pictures from his account 
if he objected to what was 
depicted therein. 

Id. at 9-10.
The concurring opinion, writ-

ten by Judge Jenny Rivera, held 
that to authenti-
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abandon, to document and share all aspects of their life—the good 
and the bad.

»  Page 12

BY MICHAEL STUTMAN

These breakthroughs in technol-
ogy have allowed procreation 
to be delayed and are even well 
along the path to allow the cre-
ation of designer infants. The 
science and industry of making 
babies obviously involves a mul-
titude of issues, but attorneys 
need to be particularly mindful 
about the rights to or ownership 
of genetic matter in the form 
of an embryo that has been 
formed outside of the human 
body.

The general course of events 
from which these issues are 
born has a couple deciding to 
create an embryo or embryos 
in vitro. Usually more than one 
of the created embryos are 
implanted in the mother and the 
rest are cryogenically stored. 
These stored embryos may be 
used in the event of an unsuc-
cessful pregnancy, or to have 
more children, or just to keep 
options open. These unused 
embryos can give rise to dis-
putes as to their ownership, use 
and disposition. Often there are 
contracts entered into between 
the donors of the genetic mate-
rial used to create the embryos 
and the storage facility which 
is holding the embryos or the 
enterprise which helped create 
the embryos in the first place. 
These agreements, which are 
not drafted by the couple, 
can be the source of difficulty  
later on.

The scope of the situation 
is only now being realized. 
Although there has been no 
collection of data, the United 
States has hundreds of clinics 
providing fertility services to 
tens of thousands of couples 
every year. It is estimated that 
there are already well over 
500,000 frozen embryos in the 
United States and that number 
is growing rapidly. Depending 
on your jurisdiction, these 
frozen embryos are people or 
property or something else. Dif-
ferent classifications give way to 
different legal constructs which 
are applied in the resolution of 
disputes with respect to these 
things.

New York and many other 
U.S. jurisdictions classify an 
embryo as property and, as 
such, disputes are resolved 
under one of three possible 

T here is nothing surprising 
in the statement that sur-
rogate parenting and the 

business of assisting people 
conceive and create children 
are growth industries around 
the world. As technological 
advances shrink the distance 
between people, that “progress” 
has helped people find alterna-
tives to bearing or creating their 
own children. 

jurisprudential constructs: 
a contract approach, a “con-
temporaneous mutual con-
sent” approach or a balancing 
approach. New York applies the 
contract approach.

The seminal decision in 
New York was rendered nearly 
20 years ago by the Court of 

Appeals in the matter of Kass 
v. Kass, 91 N.Y.2d 554 (1998). 
The Supreme Court had dis-
regarded the contents of a 
contract between the assisted 
reproductive technology facility 
and the parties. It was decided 
that because a woman had the 
sole right to terminate the preg-
nancy, then the converse must 
also be true—she has the sole 

right to create the pregnancy. 
Although the application of 
the contract terms would have 
required the destruction of the 
unused embryos, the Supreme 
Court decided that the woman 
could do with them what she 
wants. The Appellate Division 
reversed and its decision was 
upheld by the Court of Appeals, 
which recognized the faulty 
logic of the Supreme Court. 
The woman’s right to terminate 
a pregnancy is based upon her 
right of privacy and control of 
her own body, which is para-
mount over the rights of a non-
viable fetus. These are not the 
same concerns that are present-
ed in a dispute over an embryo 
which is sitting in a freezer.

In discussing its adoption of 
the contract construct for the 
resolution of these disputes, the 
court in Kass stated:

While the value of arriving 
at explicit agreements is 
apparent, we also recognize 
the extraordinary difficulty 
such an exercise presents. 
All agreements looking to 
the future to some extent 
deal with the unknown. 
Here, however, the uncer-
tainties inherent in the IVF 
process itself are vastly 
complicated by cryopreser-
vation, which extends the 
viability of pre-zygotes 
indefinitely and allows 

time for our minds, and 
circumstances, to change. 
Divorce; death, disappear-
ance or incapacity of one 
or both partners; aging; the 
birth of other children are 
but a sampling of the obvi-
ous changes in individual 
circumstances that might 
take place over time.
Interestingly, the contracts 

that are entered into by the 
parties are most often not pre-
pared by counsel experienced 
in family-related matters, but are 
more likely than not drafted by 
counsel for the physicians and/
or the cryopreservation facili-
ties with significant input from 
counsel for their liability insur-
ance carriers. These contracts 
are, not surprisingly, many 
pages long, not written in plain 
English, and are presented to 
the couple without any oppor-
tunity to seek counsel or give 
consideration to what the future 
may bring. Indeed, an argument 
can be made that each party 
should have their own counsel, 
as their interests, while at the 
moment perfectly aligned, can 
easily become divergent. For 
example: What if a purportedly 
inconsequential genetic anom-
aly is discovered? Who gets to 
decide whether that embryo 
can be used? Or what happens 
if technology advances to the 
point where it can 
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Depending on your juris-
diction, these frozen em-
bryos are people or prop-
erty or something else. 
Different classifications 
give way to different 
legal constructs which are 
applied in the resolution 
of disputes with respect to 
these things.
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Marital Residence

The Equitable Distribution 
Law is founded on the princi-
ple that “separate property”—
property “acquired before mar-
riage” or “by bequest, devise, 
or descent, or gift from a party 
other than the spouse”—“shall 
remain such.” DRL §236(B)(1)(d) 
and (5)(b).

Since the dawn of the EDL, 
courts have interpreted this 
principle to warrant, upon 
divorce, reimbursement to a 
party who contributes sepa-

rate property to acquire a resi-
dence irrespective of the form 
in which title is taken. Duffy v. 
Duffy, 94 A.D.2d 711 (2d Dept. 
1983); Parsons v. Parsons, 101 
A.D.2d 1017 (4th Dept. 1984); 
Nalbandian v. Nalbandian, 135 
A.D.2d 621 (2d Dept. 1987); 
Lisetza v. Lisetza, 135 A.D.2d 
20 (3d Dept. 1988); Lolli-Ghetti 
v. Lolli-Ghetti, 165 A.D.2d 426 (1st 
Dept. 1991); Pauk v. Pauk, 232 
A.D.2d 386 (2d Dept. 1996); Jud-
son v. Judson, 255 A.D.2d 656 (3d 
Dept. 1998); Murphy v. Murphy, 
4 A.D.3d 460 (2d Dept. 2004); 
Juhasz v. Juhasz, 59 A.D.3d 

1023 (4th Dept. 2009); Wyser-
Pratte v. Wyser-Pratt, 68 A.D.3d 
624 (1st Dept. 2009); Fields v. 
Fields, 15 N.Y.3d 158, 165-66  
(2010).

This principle also applies to 
separate property that is rolled 
over into successive purchases. 
Cunningham v. Cunningham, 105 
A.D.2d 997 (3d Dept. 1984); Lolli-
Ghetti, supra.

Other Forms of Property

The credit is not restricted 
to marital residences. Coffey v. 
Coffey, 119 A.D.2d 620 (2d Dept. 
1986) (certificates of deposit); 
Lauricella v. Lauricella, 143 
A.D.2d 642 (2d Dept. 1988) (sav-
ings bonds); Burns v. Burns, 193 
A.D.2d 1104 (4th Dept. 1993), 
modified on other grounds, 84 

N.Y.2d 369 (1994) (payment of 
marital debts).

Standard of Proof

Uncertainty arises, however, 
because the standard of proof for 
a credit in a marital residence is 
unclear. In Shkreli v. Shkreli¸142 
A.D.3d 546 (2d Dept. 2016), the 
husband was denied a separate 
property credit in 

R ules that grant discretionary authority to the court promote 
flexibility at the price of uncertainty and expense. The history 
of the separate property credit provides a vivid example of this 

dilemma, offering shifting and uncertain rules that make counseling 
a client difficult and costly.
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child into believing the abuse 
took place.

Parental alienation may be 
difficult to prove. In order to 
assist with the fact finding, a 
court has the discretion to order 
a forensic evaluation in custody 
and visitation matters. In C.S. v. 
A.L., the court recognized that 
the “value of the essential role 
played by the court-appointed 
neutral forensic psychologist 

is now so well-recognized that 
such an appointment is essen-
tially required in any custody 
litigation where there are serious 
questions of parental fitness.” 55 
Misc.3d 1212(A) (N.Y. Family Ct., 
Bronx County 2017). The court in 
C.S. v. A.L. proceeded, over the 
objections of one party, to direct 
a forensic evaluation to help in 
its examination of whether paren-
tal alienation existed where the 

mother’s visits with her child 
steadily deteriorated and even-
tually ceased. Id.

Legal Consequences

Courts may impose various 
remedies and deterrents in cases 
involving parental alienation. 
Among the remedies include the 
authority to change custody, finan-
cial repercussions, and contempt.

Change of Custody. As the 
result of parental alienation, a 
change in custody may ensue. 
Where there has been a change 
in circumstances that adversely 
affects the child’s best interests, 
a court may modify the existing 
custodial arrangement. Matter of 
Deuel v. Dalton, 33 A.D.3d 1158 
(3d Dept. 2006); Matter of Peck 
v. Bush, 35 A.D.3d 1118 (3d Dept. 
2006). Moreover, a continued dete-
rioration in the parties’ relation-
ship may be a sufficient change in 
circumstances to modify a prior 
order of custody. Matter of Rosa-
rio WW v. Ellen WW, 309 A.D.2d 
984 (4th Dept. 2006); Matter of 
Adams v. Franklin, 9 A.D.3d 544 
(3d Dept. 2004). For example, in 
Posporelis v. Posporelis, the court 
modified a prior agreed-upon 
order of joint legal and physical 

custody by awarding the wife 
sole custody. 41 A.D.3d 986 (3d 
Dept. 2007). This decision was 
premised upon the court’s finding 
that the father behaved in a man-
ner so as to alienate the parties’ 
child from the mother, as well as 
that he denied that he exhibited 
alienating behavior and refused 
counseling. Id.

Likewise, in Greene v. Robarge, 
the court upheld the modifica-
tion of the custodial agreement 
from joint custody, with primary 
physical custody to the mother, 
to an award of sole custody to the 
father due to the mother delib-
erately undermining his relation-
ship with the children. 104 A.D.3d 
1073 (3d Dept. 2013). In Greene, 
the mother interfered with the 
father’s parenting time with the 
children and vilified the father to 
the children. She instructed the 
children to rip up notes from their 
father, stating that there was no 
room in the apartment. In another 
instance, shortly after the father 
arrived, the mother hung up a 
“Stop Domestic Violence” sign 
on her home with the help of 
the children. The court-appoint-
ed forensic evaluator testified 
that the children appeared to 
have been brainwashed by the 
mother into believing that their 
father was “mean” and that his 
decision to leave the relationship 
also constituted an abandonment  
of them.

The focus in a change of cus-
tody proceeding remains the best 
interests of the child. Therefore, 
a change in custody is not war-
ranted in and of itself due to 
parental alienation. For example, 
in Lew v. Sobel, the court upheld 
the denial of the father’s applica-
tion to change custody despite 
the mother’s interference with 
his visitation. 46 A.D.3d 893 (2d 
Dept. 2007). In making this deter-
mination, the court found that, 
despite the presence of parental 
alienation, a change in custody 
was not in the children’s best 
interests where their relationship 
with the mother was so strong 
that it would have been harmful 
to the children to change custody. 
Id. Rather, a change in custody is 
only warranted if the totality of 
the circumstances warrants the 
modification in the child’s best 
interests. Id.

Moreover, while a parent’s 
unilateral suspension of visita-
tion is a factor in determining a 
change of custody, the underlying 
reason for the suspension will be 
considered. For example, in Kelly 
v. Sanseverino, the 

BY ARLENE G. DUBIN  
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A parent may even deliberately 
strive to alienate the child from 
the other parent and undermine 
their relationship. “Parental alien-
ation” is the manipulation of a 
child into having unwarranted 
fear, hostility, or dislike towards 
a parent. This article will address: 
(1) general factors considered in 
custody cases; (2) the elements 
of parental alienation; (3) legal 
consequences of parental alien-
ation; and (4) the deleterious 
impact of parental alienation on  
children.

Custody Overview

The prevailing consideration 
in custody cases is the best inter-
ests of the child. McKinney’s 
Consolidated Laws of New York, 
Dom. Rel. §240 (2010); Eschbach 
v. Eschbach, 56 N.Y.2d 167 (1982); 
Merlis v. Merlis, 253 A.D.2d 799 
(2d Dept. 1998). In assessing 
the best interests of the child, 
the court examines the totality 
of the circumstances. Carras-
quillo v. Cora, 60 A.D.3d 852 (2d 
Dept. 2009); Zafran v. Zafran, 
306 A.D.2d 468 (2d Dept. 2003). 
Among the circumstances that 
are scrutinized include: the qual-
ity of the home environment, the 
guidance each parent provides 
for the child, the ability of each 
parent to provide for the child’s 
emotional and intellectual devel-
opment, the ability of each par-
ent to financially provide for 
the child, the relative fitness of 
each parent, the child’s primary 
caretaker, and any existing cus-
todial arrangement. Melissa C.D. 
v. Rene I.D., J.R., 117 A.D.3d 407 
(1st Dept. 2014); Palmer-Cardona 
v. Cardona, 63 A.D.3d 1162 (2d 
Dept. 2009); Esposito v. Shan-
non, 32 A.D.3d 471 (2d Dept.  
2006).

Depending upon age and matu-
rity, a child’s preferences also 
may play a significant role in a 
custody determination. A child’s 
expressed wishes, however, are 
not determinative. Melissa C.D., 
supra. Rather, they are entitled 
to great weight. Id.

In addition to the aforemen-
tioned factors, the effect that an 
award of custody to one parent 
might have on the child’s relation-
ship with the other parent is con-
sidered by courts. James Joseph 
M. v. Rosana R., 32 A.D.3d 725 (1st 
Dept. 2006); Young v. Young, 212 
A.D.2d 114, 118 (2d Dept. 1995). 
For example, in Bliss, on Behalf of 
Ach v. Ach, the court determined 
that the best interests of the child 
would be served by awarding pri-
mary custody to the mother. 56 
N.Y. 2d 995 (1982). In reaching this 
decision, an important consider-
ation was the court’s finding that 
the father would attempt to mini-
mize the mother’s role if he was 
awarded custody. Id. Similarly, 
in Neuman v. Neuman, the court 
awarded residential custody to 
the father, in part based upon its 
determination that he was more 
likely to abide by the visitation 
schedule and foster a relationship 
with the other parent. 19 A.D.3d 
383 (2d Dept. 2005).

Parental Alienation

It is well settled that parental 
alienation of a child “is an act so 
inconsistent with the best inter-
ests of the children as to, per se, 
raise a strong probability that the 
[offending parent] is unfit to act 
as the custodial parent.” Halioris 
v. Halioris, 126 A.D.3d 973 (2d 
Dept. 2015); Jarlost v. Carden, 
124 A.D.3d 968 (3d Dept. 2015 
); Matter of Bennett v. Schultz, 
110 A.D.3d 792 (2d Dept. 2013). 
Although parental alienation is 
not a new phenomenon, it contin-
ues to be encountered in recent  
cases.

Parental alienation may occur 
in varying degrees. On the less-

er side of the spectrum, it may 
involve one parent speaking 
badly or criticizing the other 
parent directly to, or in front 
of, the children. Typical state-
ments include, mom or dad 
“doesn’t love you anymore,” 
“is breaking up the family,” “is 
keeping all the money and so 
we have none.” The parent also 
may share details of the divorce 
proceeding with the child and/
or blame the dissolution of the 
marriage on the other parent. 
Consequently, the negative com-
mentary undermines the child’s 
relationship with the other par-
ent.

In other cases, one parent may 
actively attempt to influence the 
child to share his or her nega-
tive views of the other parent. 
Taken further, a parent may try 
to impede or block altogether 
their child’s telephone commu-
nication or access time with the 
other parent.

At the extreme level, parental 
alienation can culminate in false 
allegations of verbal, physical, 
or sexual abuse. The alienating 
parent may falsely accuse the 
other parent of abuse or exag-
gerate incidents that occurred 
and attempt to brainwash the 

B admouthing of one party by the other party often is an unfor-
tunate by-product of divorce. When child custody is involved, 
however, the denigration of one parent by the other parent may 

have devastating legal and psychological consequences.

Parental Alienation During and After Divorce
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Divorces between parties 
come to an end. Parental 
alienation, however, may 
leave a lasting rupture in 
families.
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Most practitioners have had 
experience with a client who has 
obtained an email or a text mes-
sage showing that her spouse is 
having an affair, or a client who is 
convinced that the smoking gun 
that will prove that his spouse is 
secreting funds and hiding assets 
is available on her computer.

In instances where a client 
has obtained ESI directly—e.g., 
emails, photos, text messages—
or has obtained a device con-
taining ESI—e.g., a computer—
the analysis for whether and to 
what extent the client is permit-
ted to use such ESI in a divorce 
case hinges on whether the cli-
ent had legitimate access to the 
device, its contents and/or the 
account from which the infor-
mation was retrieved. These 
situations are distinguished 
from cases like Schrieber v. 
Schrieber, 904 N.Y.S.2d 886 
(Kings Cty. 2010) and Etzion v. 
Etzion, 796 N.Y.S.2d 844 (Nas-
sau Cty. 2005), which provide 
the protocol for seeking ESI 
through discovery. Instead, cli-
ents who have obtained ESI are 
not requesting the production 
of information through discov-
ery, but are seeking to present 
to the court information that 
they have obtained through 
another means.

In Boudakian v. Boudakian, 
240 N.Y.L.J. 123 (Queens Cty.) 
2008), for example, the wife 
took a computer that was 
kept in the home to a com-
puter expert, who cloned the 
hard drive. The wife then dis-
covered, among other things, 
pornographic videos that the 
husband had filmed in the 
marital residence and saved 
on the hard drive. The court 
determined that because the 
wife knew the password and the 
family had used the computer, 
she was permitted to access 
its contents, even if doing so 
required the assistance of a 
computer expert. The fact 
that the husband accessed an 
email account on the computer 
in question that was password 
protected did not impact the 
court’s analysis.

Similarly, in Gurevich v. 
Gurevich, 886 N.Y.S.2d 558 
(Kings Cty. 2009), the wife 
retrieved emails from the hus-
band’s email account by using 
the password he had provided 
to her during the marriage but 
had not changed until almost 
two years after the commence-
ment of the divorce action. 
The court determined that the 
emails could not be excluded 
pursuant to CPLR §4506 as 
having been obtained through 
eavesdropping, because the 
stored emails were no longer 
“in transit” when she retrieved 
them and there was no basis 
for the husband’s claim that the 
commencement of the divorce 
case provided an “implied revo-
cation” of the wife’s right to 
use the husband’s password 
to access his emails.

The issue of whether the 
ESI was legally obtained if the 
spouse’s password was not 
known to the client during the 
marriage but is easily guessed, 
like the spouse’s favorite sports 
team or, ironically, the parties’ 

wedding anniversary, remains 
unaddressed. In Parnes v. 
Parnes, 915 N.Y.S.2d 345 (3d 
Dep’t 2011), the wife obtained 
communications between the 
husband and his counsel by 
rifling through the papers on 
her husband’s desk, finding 
the username and password 
the husband had created for a 
new email account, and access-
ing the emails in that account. 
The Appellate Division, Third 

Department, agreed that the 
husband had gone to sufficient 
lengths to keep those emails on 
his computer confidential such 
that he had not waived the 
attorney-client privilege, but 
the court was not required to 
rule on whether the wife would 
have been able to use such 
email communications if they 
were not privileged attorney 
communications.

If the client has collected a 
device, the inquiry should be 
whether he had legal access to 
that device—whether it was a 
device that was historically 
used by the family or just by 
the other spouse; or was main-
tained in the home or outside 
the home. In Byrne v. Byrne, 
650 N.Y.S.2d, 499 (Kings Cty. 
1996), the wife secured a lap-
top owned by the husband’s 
employer that was regularly 
used in the marital residence, 
including by the children. The 
wife did not copy the hard 
drive, but instead turned the 
computer over to her attorney. 
The court determined that it 
was appropriate for the wife 
to secure the computer in an 
effort to obtain the ESI con-
tained thereon, because a 
family computer’s memory is 
akin to a file cabinet contained 
in the residence for which she 
would be entitled to retrieve 
anything that is not otherwise 
protected by the attorney-cli-
ent privilege. Accordingly, the 
court ordered that the memory 
files on the computer would be 
downloaded, an inventory of 
the materials would be pro-
vided to parties’ counsel, the 
husband would have an oppor-
tunity to assert privilege claims 
if appropriate, and anything not 
subject to a resulting protec-
tive order would be released 
to both parties.

To avoid challenges to the 
collected ESI, the best practice 
is to obtain the consent of the 
other side, or a court order, 
before cloning a device’s hard 
drive, as occurred in Byrne. 
Even if it seems likely that 
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the cloning is permissible, as 
in Boudakian, it is preferable 
not to risk that the information 
would be suppressed if the court 
later determined that it was not. 
Having a jointly-retained expert 
perform the cloning also helps 
to allocate the costs and pro-
vide a mechanism to prevent 
the disclosure of privileged  
information.

It is not clear how a court 
would view ESI retrieved from 
a storage source that is discon-
nected from the device like an 
external hard drive, network-
attached storage, or cloud ser-
vice. It seems likely that the “file 
cabinet” analogy from Byrne 
would apply, permitting the use 
of documents that were easily 
accessed on shared drives or 
on drives that the client could 
access directly.

Regardless of the source, if ESI 
is a communication between the 
client’s spouse and his counsel, 
the client should be advised that 
the ESI is inadmissible unless the 
spouse has waived the attorney-
client privilege, as in Parnes, 915 
N.Y.S.2d at 348, where the Third 
Department determined that the 
husband waived the privilege 
with respect to an attorney-client 
communication that was left on a 
desk located in a common area of 
the house. The client should not 
obtain or review any privileged 
communications, and any such 
communications that a client 
provides to counsel should be 
wholly disregarded.

New York ESI cases often 
include analyses of the related 
criminal law provisions. Clients 
who illegally obtain ESI should 
understand the potential crimi-
nal implications they might 
face, and clients whose ESI has 
been illegally obtained should 
understand how best to capi-
talize on that in the litigation. 
For example, invoking the Fifth 
Amendment privilege in a civil 
proceeding may cause the court 
to draw an adverse inference, as 
occurred in Crocker C. v. Anne R., 
26 N.Y.S. 3d 724 (Kings Cty. 2015), 
where an adverse inference was 
drawn against the husband who 
asserted the Fifth Amendment 
privilege when asked about the 
purchase and installation of spy-
ware on his wife’s cell phone.  
A client may want to consult a 
criminal law attorney if he has 
purchased and/or installed spy-
ware, or has otherwise unlaw-
fully accessed his spouse’s  
ESI.

Practitioners should also con-
sider whether it is in a client’s 
interest to reveal ESI that the cli-
ent has collected, even if it was 
lawfully obtained. For example, 
if the client is concerned about 
her spouse’s stability in a cus-
tody proceeding and is able to 
access his emails because he has 
not changed his password, it may 
not make sense to reveal commu-
nications she has seen, risking 
that he will change his password 
and prevent ongoing monitor-
ing. Further, if such access is 
revealed, the court might have 
a negative impression of her 
for snooping on her spouse. It 
is important to weigh whether 
the benefit of revealing ESI—
even if admissible—outweighs 
the potential adverse impact of  
doing so.

Counsel should highlight for 
matrimonial clients the potential 
concerns relating to the acquisi-
tion by their spouse of the cli-
ent’s ESI as early in the divorce 
process as possible by suggest-
ing that they change their pass-
words, know which devices are 
linked to shared storage sources 
(e.g., the cloud), and establish a 
new email account that is web-
based, especially for attorney-
client communications.

W ith the multiple devices used by families, from smartphones to 
laptops to tablets, as well as the many storage options avail-
able for the information transmitted through and accessed 

by those devices, managing issues relating to electronically stored 
information (ESI) is an important part of family law practice.

In instances where a 
client has obtained ESI 
directly or has obtained 
a device containing ESI, 
the analysis for whether 
and to what extent the 
client is permitted to use 
such ESI in a divorce case 
hinges on whether the 
client had legitimate 
access to the device, its 
contents and/or the ac-
count from which the in-
formation was retrieved.

Accessing and Using  
A Spouse’s ESI in a Divorce
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cate a photograph obtained from 
a social media website there should 
be two levels of authentication: (1) 
is the print out an accurate rep-
resentation of the web page; and 
(2) is the web page in the domin-
ion and control of the defendant 
allowing him to post on it. Id. at 
18 (Rivera, J., concurring). While 
the test differed, the holding  
did not.

Price is an important case 
in that it provides guidance to 
the practitioner as to how to 
authenticate a posting or a pic-
ture obtained from a social media 
website—something that matri-
monial and family law practitio-
ners are confronting more often 
these days.

The Court as Parens Patriae 
Has Restrained Parents from 
Posting Demeaning Posts on Face-
book about Children; the Courts 
Have Also Issued Orders of Pro-
tection Prohibiting the Abuse of 
Adults Where Appropriate. 

Litigants have been known to 
take to social media sites to dis-
parage, harass or demean their 
partners or children. Courts have 
exercised their powers to stop 
such negative use of social media 
in the following and other cases.

In Matter of Melody M. v. Rob-
ert M., 103 A.D.3d 932 (3d Dep’t 
2013), an appellate court affirmed 
a decision to impose an order of 
protection against a mother who 
called the parties’ oldest child an 
“asshole” on Facebook. Id. at 934. 
If the mother violated the order of 
protection, she would be held in 
contempt. Her social media con-
duct was a factor that led to her 
loss of joint custody. The father, 
whom the appellate court called 
“stable and nurturing,” became 
the sole custodian. Id.

In Matter of Driscoll v. Oursler, 
146 A.D.3d 1179 (3d Dep’t 2017), a 
mother who had a history of dis-
paraging the father and his new 
family on Facebook, but apparent-
ly not the parties’ own child, fared 
somewhat better. While the Family 
Court judge scolded and prohib-
ited her from “‘posting on Face-
book, Twitter, or any other social 
media [s]ite any mention’ of the 
child, the father ‘or any members 
of their household,’” id. at 1181, 
the appellate court reversed the 
prohibition against her posting 
communications about the child 
whom she had never previously 
disparaged. Id. at 1183.

Cyberbullying.
When it comes to “cyberbul-

lying” (the right to be safe from 
bullying), competing interests col-
lide. As Judge Victoria A. Graffeo, 
reasoned for five members of the 
New York Court of Appeals (two 
dissents):

Under the Free Speech Clause 
of the First Amendment, the 
government generally “has no 
power to restrict expression 
because of its message, its 
ideas, its subject matter, or 
its content.” Consequently, 
it is well established that 
prohibitions of pure speech 
must be limited to com-
munications that qualify as 
fighting words, true threats, 
incitement, obscenity, child 
pornography, fraud, defama-
tion or statements integral to 
criminal conduct. Outside of 
such recognized categories, 
speech is presumptively pro-
tected and generally cannot 
be curtailed by the govern-
ment.
Yet, the government unques-
tionably has a compelling 
interest in protecting children 
from harmful publications 
or materials. Cyberbullying 
is not conceptually immune 
from government regulation, 
so we may assume, for the 
purposes of this case, that the 
First Amendment permits the 
prohibition of cyberbullying 
directed at children, depend-
ing on how that activity is 
defined.

People v. Marquan M., 24 N.Y.3d 
1, 7-8 (2014).

In Marquan M., a high school 
boy, the defendant, had created 
an anonymous Facebook page on 
which he had posted photographs 
of his high-school classmates with 
detailed descriptions of their 
sexual lives and practices. Id. at 
6. He was charged with cyberbul-
lying under an Albany County 
local law. He had pled guilty to 
one count of cyberbullying, but he 
had preserved his right to raise 
the constitutional rights issue 
on appeal. The Court of Appeals 
reversed and found the Albany 
County local law provision that 
outlawed cyberbullying against 
“any minor or person” situated 
in the County was too broad, and, 
therefore, unconstitutional. Id.1 
The law did not adequately reflect 
that the intent of the law was to 
protect children from cyberbul-
lying. Id. at 9.

Facebook Postings and Fit-
ness for Parenting; Are “Private” 
Accounts Really “Private”?

A parent’s judgment as reflect-
ed on social media can play a role 
in determining whether his or her 
parental judgment is adequate to 
raise a child. For example, using 

one’s minor child’s picture on a 
dating website profile, or post-
ing disparaging and demeaning 
things about the other parent, 
may be deemed to be problem-
atic behaviors that a court may 
consider in determining fitness. 
These examples of poor judgment 
will certainly be brought to the 
attention of court-ordered neutral 
forensic mental health examiners.

A court awarded the father sole 
legal custody of the children, cit-
ing the parents’ ongoing conflict 
in Matter of Rutland v. O’Brien, 
143 A.D.3d 1060 (3d Dep’t 2016). 
The court specifically referred to 
the mother’s regular communica-
tions with the parties’ daughter 
via Facebook that denigrated the 
father (alienating behavior). The 
mother appealed from the court’s 
decision arguing, inter alia, that 
the court erred in admitting the 
Facebook messages. However, the 
appellate court disagreed and held 
that because the mother’s Face-

book account was accessible to 
the father and the other children 
via the son’s iPad without a pass-
word, the lower court had ruled 
correctly. Id. at 1062. In addition, 
the “privacy” of a Facebook profile 
or other social media profile was 
not deemed to in actuality bar the 
father from having access to the 
posting or to provide a basis to 
keep it out of evidence at trial. 
The mother’s arguments that it 
was improper to admit her pri-
vate messages with the daughter 
because the father had accessed 
the messages without authoriza-
tion failed since the father could 
access these messages through 
his son’s iPad. The messaged were 
admissible.

In other instances, a court 
may order a litigant to turn over 
his or her posts if the opposing 
party demanding such posts can 
persuade the court that they are 
material and relevant to an issue 
at hand. In a dispute over custody, 
the father challenged the amount 
of time the mother had spent with 
the child since the child’s birth 
through the commencement of the 
matrimonial action. A.D. v. C.A., 
50 Misc. 3d 180, 16 N.Y.S.3d 126 
(Westchester Co., Aug. 13, 2015). 
The mother, a medical doctor and 
psychiatrist, had traveled outside 
of New York often for work. The 
father asked the court to order the 
mother to turn over “printouts of 
all pictures, posts and information 
posted on her Facebook pages 
over the past four (4) years.” Id. at 
182. The father argued that these 
postings would confirm her time 
away from the child because the 
mother would upload pictures 
and post comments on her Face-
book page about and from her 
travels. The mother argued that 
the Facebook postings were not 
proof of her travel dates. The 
court ruled that since the issue 
of the time spent by the parties 
with the child would be relevant 
to the ultimate determination of 
custody, the discovery sought by 
the defendant was appropriate. 
The mother was ordered to pro-
duce “printouts of her Facebook 
postings depicting or describing 
her whereabouts, outside the 
New York City area, from the time 
of the child’s birth through the 
commencement of the proceed-
ing, whether of her alone, or 
together with the parties’ child.” 
Id. at 184-85.

Evading Service/Unable to 
find Spouse for Service/Facebook 
Service.

Finding a spouse who may be 
evading service may just have 
become easier because of Face-
book. In Baidoo v. Blood-Dzraku, 
48 Misc.3d 309 (New York Co., 
March 27, 2015), Justice Matthew 
F. Cooper, J.S.C., permitted a wife 
to serve her husband with a sum-
mons with notice by sending it 
to him through Facebook private 
messenger. The wife was able to 
show that she did not know her 
husband’s whereabouts; the last 
known address she had for him 
was in 2011 and she was not aware 
of any place of employment for 
him. Id. at 312. She even hired 
an investigative firm to assist in 
locating him, and the investiga-
tive firm could not find him. The 
Department of Motor Vehicles 
had no record of him. Justice Coo-
per stated that the fundamental 
question of whether service by 
Facebook is a possible alterna-
tive means of service under CPLR 
308(5) is whether there is a “good 
chance he will receive it … .” Id. at 
314. Ultimately, the court permit-
ted the wife to serve her summons 
with notice through Facebook 
private messenger, because she 
submitted an affidavit in which 
she attached copies of exchang-
es she had had with the husband 
through Facebook. Id. However, 
since litigants are not permitted 
to serve each other personally, 
the court permitted the wife’s 
attorney to serve the husband by 
logging into the wife’s Facebook 
account and sending the husband 
a message, first identifying himself 
as her lawyer, and then sending a 

copy of the summons with notice.  
Id. at 317.

Requesting a court to permit 
one to use Facebook or another 
social media site as an alternative 
method of service of process is 
not as easy as just showing that 
a spouse has a Facebook profile. 
It must be shown that the spouse 
regularly uses his or her Facebook 
account. There also must be 
some evidence that the profile 
presented is really the profile of 
the spouse.

In Qaza v. Alshalabi, 54 Misc.3d 
691 (Kings Co., Dec. 5, 2016), Jus-
tice Jeffrey S. Sunshine, J.S.C., 
denied the wife’s request for 
permission to personally serve 
her husband with a summons for 
divorce by Facebook, where the 
wife did not show that her hus-
band actually used this Facebook 
page for communicating. The wife 
attested that she had attempted to 
locate her husband by contacting 
family members, searching public 

records, and making requests from 
governmental agencies, including 
the New York State Department of 
Motor Vehicles. Id. at 692. The wife 
stated that it was her belief that 
her husband was living in Saudi 
Arabia, as she had discovered two 
Facebook profiles he maintained. 
Id. at 693. The trial court agreed 
that under the circumstances of 
this case, alternate service pur-
suant to CPLR 308(5) would be 
appropriate; however, the court 
denied the wife’s request to use 
Facebook as the means. The court 
stated: “Plaintiff has failed to suffi-
ciently authenticate the Facebook 
profile as being that of defendant 
and has not shown that, assum-
ing arguendo that it is defendant’s 
Facebook profile, that defendant 
actually uses this Facebook page 
for communicating. As such, plain-
tiff has not demonstrated that, 
under the facts presented here, 
service by Facebook is reason-
ably calculated to apprise defen-
dant of the matrimonial action.”  
Id. at 694.   

The court in Qaza also spe-
cifically commented on the fact 
that there was no sworn state-
ment from the wife stating that 
she had communicated with the 
husband through this Facebook 
page, nor did she submit a copy 
of the exchanges she told her law-
yer she had had with defendant 
through Facebook.

Hidden Assets.
The unintended consequenc-

es of matrimonial and family 
litigants’ social media posts are 
not limited to custodial issues. For 
example, when determining if an 
opposing party is hiding assets 
or actually disabled and unable 
to work, attorneys and forensic 
accountants often first search 
through that party’s social media 
activity. A post to Facebook or Ins-
tagram of the brand new Ferrari 
by a litigant who claims poverty, 
a picture of a fabulous ski trip by 
a litigant who claims he or she 
is too disabled to work, or a pic-
ture of a sparkling large diamond 
engagement ring on the finger of 
the fiancée of the husband who is 
claiming poverty are gifts to the 
other side.

As the old saying goes, “one 
picture is worth a thousand 
words.”

GPS and Divorce.
The ability to locate one’s 

smartphone is also the ability to 
locate one’s spouse/partner. This 
personal ability has cut down 
substantially on the use of and 
expense for private investigators. 
iPhones and Android phones both 
have easily downloadable applica-
tions that allow someone to track 
another’s smartphone without 
that other’s knowledge. In these 
days of the information explosion, 
practitioner should add a word 
of warning to the intake checklist 
on being “found,” and/or a “how 
to,” if seeking to find an errant 
spouse to the intake checklist. 
New York may have adopted “no 
fault” grounds for divorce, but 
information is power, and lever-
age has not been obviated.

Conclusion.
The practice of matrimonial and 

family law has not been immune 
to the information explosion and 
the development of social media. 
The sharing of information and 
content and networking with 
other users has led to unintend-
ed consequences. Clients need to 
be counseled not to hit “post” or 
treat their social media outlets 
as safe or private, because to do 
so is to court disaster. Attorneys 
need to stay abreast of all develop-
ments in the world of technology 
and keep themselves as educated 
as possible, as the information era 
and the use of social media sites 
continue to explode, as surely 
they will.

•••••••••••••••••••••••••••••

1. In 2012, the New York State Legislature 
amended the “2010 Dignity for All Students 
Act” to specifically add “cyberbullying” to 
the crime of “bullying.” However, prior to 
2012, the County of Albany had adopted its 
own law to tackle the problem. That is the 
law that was held to be overbroad and un-
constitutional.

Social Media
« Continued from page 9 

Clients need to be counseled not to hit “post” or 
treat their social media outlets as safe or private, 
because to do so is to court disaster. 
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a marital residence because his 
testimony alone did not “trace the 
source” of the separate property 
or prove its value. In Iacomo, the 
husband, failing to “offer clear and 
convincing evidence to substanti-
ate the specific amount claimed” or 
intent to create “a marital beneficial 
interest,” was denied the credit for 
separate property contributed to 
the jointly owned home. Iacomo 
v. Iacomo, 145 A.D.3d 972 (2d 
Dept. 2016), citing Renck, infra. 
Historically, the standard was 
less stringent. Cleary v. Cleary, 
171 A.D.2d 1076 (3d Dept. 1991); 
Zurner v. Zurner, 213 A.D.2d 906 (3d 
Dept. 1995). The credit is available 
regardless of whether the separate 
property is used to acquire an asset 
or title to a separate property asset 
is transferred to marital names. 
Myers v. Myers, 119 A.D.3d 1114 
(3d Dept. 2014).

The appellate courts’ articula-
tion of the standard of proof for a 
credit in a financial account is sim-
ilarly inconsistent. In DeGroat v. 
DeGroat, 84 A.D.3d 1012 (2d Dept. 
2011), the husband commingled 
in a joint account the proceeds 
from the redemption of pre- and 
post-marriage stock options. The 
court found he was not entitled to 
any credit for the value of the pre-
marital options, having failed to 
trace the separate property with 
“sufficient particularly” (implying 
that had he produced documenta-
tion as to deposits and withdraw-
als, he would have been entitled 
to the credit). The court did not 
explain what “sufficient particu-

larity” means under Banking Law 
§675. But in Renck v. Renck, 131 
A.D.3d 1146 (2d Dept. 2015), the 
court held that to rebut the §675 
presumption, the husband was 
required to produce “clear and 
convincing evidence” that the 
commingling in a joint account 
was done merely for conve-
nience. The statute did not change 
between the two decisions, yet the 
standard apparently did.

The burden of proof for a sepa-
rate property credit may be met by 
a party’s uncorroborated testimo-
ny where the record contains no 
evidence of an alternative source 
for the funds. Heine v. Heine, 176 
A.D.2d 77 (1st Dept. 1992); Zanger 
v. Zanger, 1 A.D.3d 865 (3d Dept. 
2003); Juhasz v. Juhasz, 59 A.D.3d 
1023, supra, (4th Dept. 2009). How-
ever, this rule will not be applied 
where a party offers even undocu-
mented contradictory testimony 
of the source. Cassara v. Cassara, 
1 A.D.3d 817 (3d Dept. 2004). Con-
trast McLoughlin v. McLoughlin, 63 
A.D.3d 1017 (2d Dept. 2009) (credit 
overturned where the wife did not 
support her claim with “other evi-
dentiary support”).

Entitlement or Discretion

While many cases use the 
word “entitled” to describe the 
credit, more recent cases have 
retreated from the entitlement 
language without discussion. For 
example, in Fields, 15 N.Y.3d at 167, 
the court noted that there is “no 
single template that directs how 
courts are to distribute a marital 
asset that was acquired, in part or 
in whole, with separate property 
funds … . [C]ourts have usually 
given the spouse who made [a] 

separate property contribution” to 
the acquisition of a marital asset 
“a credit for such payment.” Unex-
plained changes like this create 
uncertainty, making settlement 
more difficult to achieve.

The Rules Change Again

In Klauer v. Abeliovich, 2017 NY 
Slip Op. 03110 (1st Dept. 2017), 
during the marriage, the parties 
purchased a cooperative apart-
ment in their joint names, which 
they sold, and used part of the 
proceeds to purchase a condo-
minium in joint names. The trial 
court granted the wife’s applica-
tion for a separate property credit 

of $350,000 toward the purchase 
price. The First Department 
reversed, noting that the wife 
used the money to purchase the 
coop in the parties’ joint names, 
they lived in it “as an intact [fam-
ily] unit,” and then reinvested the 
net profits of the first sale into the 
condo acquisition. “The convey-
ance of separate funds under 
these circumstances resulted in 
the separate assets becoming 
presumptively marital (see Fields, 
15 N.Y.3d at 167)” because there 
is a statutory presumption that 
commingled separate property 
is “committed to the marriage,” 
citing Fields, 15 N.Y.3d at 165-167. 
The court also evidenced a disin-
clination to explore the “economic 
decisions made by parties in an 

intact marriage,” citing Mahoney-
Buntzman v. Buntzman, 12 N.Y.3d 
415, 421 (2009).

In Lolli-Ghetti, the court had no 
problem with the credit despite 
the fact that the separate funds 
were rolled over through three 
residences in two years, a pace 
of transfers that matches the facts 
in Klauer. The decision in Klauer 
does not refer to any complexity 
in the rollover to justify refusing 
to give the credit. The argument 
that the parties lived in the home 
as an intact family, which is the 
nature of a marital residence—
that the commingled separate 
property was “committed to the 
marriage”—is true regardless of 

the presence of successive pur-
chases and should therefore bar 
the credit in all cases.

The court found the “plaintiff 
also failed to rebut the statutory 
presumption that the separate 
property was not commingled 
or committed to the marriage 
(see Fields, 15 N.Y.3d at 165-66).” 
This language warrants analysis. 
Though the court referred to the 
statutory presumption that assets 
acquired during the marriage are 
marital, there is no presumption 
that separate property loses its 
separate character merely because 
it is commingled with marital prop-
erty. For at least 34 years and as 
recently as 2010 in Fields, courts 
have recognized the credit even 
in jointly owned property. There 

is also no statutory presumption 
that relates to whether separate 
property was “committed to the 
marriage.” In Fields, the parties 
lived in the marital residence for 
30 years. In Heine, the parties 
lived together in the marital resi-
dence for 16 years. In both cases, 
the husband’s down payments 
were surely “committed” to their 
respective residences, yet each 
was awarded a separate property 
credit. In Klauer, the parties lived 
together in the residence for two 
years and the wife was denied the 
credit. This kind of vague, subjec-
tive criterion invites litigation.

Citing Heine, supra, as an exam-
ple of a properly awarded direct 
separate property credit, the 
court did not entirely foreclose 
direct separate property credits. 
But on this score, Heine offers no 
guidance. The parties had resided 
together in the marital residence 
for over 16 years and they exten-
sively renovated it. There was 
no discussion about what facts 
warranted the credit, probably 
because at that time the credit 
was an entitlement. While Heine 
validates an inferential process 
for establishing a separate prop-
erty credit, it does not rebut the 
fact that the down payment was 
unquestionably commingled. Read 
together, Heine and Klauer incon-
gruously hold that inferentially 
based separate property credit 
arguments have a greater claim to 
recognition than claims based on 
unrebutted, direct, documentary 
evidence.

Rejecting a direct claim for 
a separate property credit, the 
Klauer court held that the same 
claim can and should be addressed 
indirectly. Rather than “using a 

scalpel to finely adjust for separate 
property contributions dollar-for-
dollar over the course of the entire 
marriage, a court should effectuate 
an equitable distribution of mari-
tal assets, taking into account all 
relevant factors, including relative 
or disproportionate financial con-
tributions (Mahoney-Buntzman, 
12 N.Y.3d at 420, 421).” See, e.g., 
Shkreli v. Shkreli¸142 A.D.3d 546 
(2d Dept. 2016). However, there 
is no assurance that these two 
approaches will produce similar 
outcomes. Counsel must spend the 
time presenting evidence for the 
claim without being able to con-
duct any meaningful cost-benefit 
analysis since the evidence in 
support of the credit is relevant 
irrespective of which approach 
the court takes. Furthermore, the 
assertion of equivalence is weak-
ened by the necessarily indeter-
minate nature of an “equitable” 
distributive mechanism. Without 
published decisions that include 
an explicit comparison of out-
comes, the assertion is untestable 
and uncertainty reigns.

What Are the Rules?

In Todres v. Freifeld, 2017 NY 
Slip Op. 04905 (1st Dept. 2017), 
the court held that the trial court 
“correctly credited each spouse 
for their separate property con-
tributions to the purchase of 
the” marital residence without 
discussing Klauer or providing 
any guidance for distinguishing it 
from Todres.  Read together, these 
cases, decided within six months 
of each other, underscore how dif-
ficult it is for lawyers to advise cli-
ents about the rules controlling 
separate property credits.

court found while the mother, 
as the custodial parent, should 
not have unilaterally suspended 
the visitation, the father was not 
blameless. 278 A.D.2d 535 (3d Dept. 
2000). He made repeated threats, 
including in the child’s presence, 
to kill the mother and/or flee with 
the child to another state, which 
was the basis for her suspension of  
visitation. Id.

Supervised Visitation. In 
instances of parental alienation, 
the court may direct the offend-
ing party to have supervised visi-
tation with the child. Posporelis v. 
Posporelis, 41 A.D. 3d 986 (3d Dept. 
2007). Moreover, the award of such 
supervised parenting time does not 
constitute an unlawful imposition 
of a party’s access with the child.

Child Support and Mainte-
nance. Parents are obligated to 
financially support their child until 
age 21. McKinney’s Consolidated 
Laws of New York, Dom. Rel. §240 
(2010); Family Court Act §413(1)(a). 
However, pursuant to statute and 
case law, a custodial parent’s delib-
erate, unjustified, frustration of, or 
active interference with, visitation 
rights or parental alienation may 
result in the suspension of child 
support payments. Carmen C. v. 
Tracy F., 52 Misc.3d 1213(A) (N.Y. 
Family Ct., Monroe County 2016); 
Rodman v. Friedman, 112 A.D.3d 
537 (1st Dept. 2013); F.S.-P v. A.H.R., 

17 Misc.3d 390 (N.Y. Family Ct., Nas-
sau County 2007).

For example, in Lew v. Sobel, as 
a result of the mother’s parental 
interference, the court directed 
the father to pay half of his child 
support payments to her attorney’s 
escrow account until she complied 
with the court-ordered visitation 
and stopped interfering with his 
visitation. 46 A.D.3d 893 (2d Dept. 
2007). As an additional remedy in 
Lew, in light of the circumstances, 
the court reallocated the parties’ 
responsibility to pay fees for thera-
peutic visitation, the child’s attor-
ney, and the forensic evaluator, so 
that the mother was responsible 
to pay for a greater share of those 
costs. Id.

Likewise, in Thompson v. 
Thompson, the court suspended 
child support payments where 
the mother deliberately interfered 
with the father’s visitation rights. 
78 A.D.3d 845 (2d Dept. 2010). In 
Thompson, the evidence demon-
strated that the mother disparaged 
the father to the child, manipulated 
the child’s loyalty, failed to encour-
age visitation, and supported the 
child’s decision to refuse visita-
tion. Id.

Parental access is an important 
right of the non-custodial par-
ent and the child. Therefore, as 
another financial remedy, spousal 
maintenance may be suspended as 
a consequence of parental alien-
ation. McKinney’s Consolidated 
Laws of New York, Dom. Rel. §241 
(2010).

Contempt/Jail. As with any 
other case, to prevail in a contempt 
application, the moving party must 
demonstrate by clear and convinc-
ing evidence that the other party 
has violated a court order. This 
remedy is available to redress a 
violation of a court order pertain-
ing to parental access.

Upon a finding of contempt, a 
court may impose a fine and/or 
hold that a party shall be incarcer-
ated. In Lauren R. v. Ted R., after 
conducting a fact-finding hearing, 
the court sentenced a party to 
incarceration for a six weekends, 

to be served on alternate weekends 
when the other parent was entitled 
to access time with the children. 
27 Misc.3d 1227(A) (N.Y. Sup. Ct., 
Nassau County 2010). The incar-
ceration ensued after attempts at 
remedial intervention, including 
parenting coordination and coun-
seling, were unsuccessful. Id. The 
court determined the existence 
of parental alienation, which 
included the mother’s prevent-
ing the father’s parental access, 
threats of punishing the children 
for wanting to spend time with 
their father (including on a tape 
recording), falsely representing 
she had sole rather than joint 

custody, failing to make joint deci-
sions with the father, castigating 
the father in front of the children 
(calling him a “deadbeat,” “loser,” 
“f-g asshole,” and stating “we all 
hope you die of cancer”), and 
making false allegations of sexual  
abuse. Id.

Psychological Impact on Child

The consequences on children 
who have been alienated from 
their parents can be harsh. They 
are deprived of a parental relation-
ship that would otherwise may 

have been positive and loving. As a 
result of the alienation, a child may 
refuse to visit with the other parent 
and the visits may be unpleasant. 
The child may be unjustifiably 
afraid or hostile toward the other 
parent, or refuse to see them.

Furthermore, the hostility may 
spread to other family members. 
The alienation may extend to 
grandparents, aunts, uncles, and 
siblings.

A child who has been alienated 
from a parent may feel rejected or 
abandoned. Aaron J. Hands and 
Richard A. Warshak, “Parental 
Alienation Among College Stu-
dents,” The American Journal of 

Family Therapy, 39:431-43, 2011. 
The alienation may cause the child 
to suffer from low self-esteem, self-
hatred, and depression. Edward 
Kruck, “The Impact of Parental 
Alienation on Children,” April 
2013. It may impact other areas of 
a child’s life, such as school per-
formance and conduct in school. 
Rosalind Sedacca, “Parental Con-
flict Alienates, Hurts and Changes 
Children of Divorce Long-Term,” 
August 2014. It may cause a child 
to act out or start bullying, whether 
at home or in school. Id. It also may 
cause child to disengage from oth-
ers or activities that they used to 
enjoy. Id.

Effective parental educational 
programs early in the process, as 
well as the involvement of parent-
ing coordinators and mental health 
professions, are important to help 
deter parental alienation and its 
side effects.

Conclusions

Two recent similar situations 
spurred the authors to write this 
article. In one case, the father was 
an utterly absentee parent during 
the marriage and divorce. Once the 
child was a teenager, the father dis-
paraged the mother to the child, 
maintained fewer household rules 
(such as allowing the child to stay 
out late and not requiring that she 
advise where she was going), and 
enticed her with his more lavish 
lifestyle. Now the father is trying 
to terminate his payment of child 

support to the mother, which was 
his stated goal since day one of 
the divorce when he told her she 
would leave the marriage with 
just her suitcase. In the second 
case, a mother raised her two 
children with the father being 
minimally involved, and yet the 
father seized an opportunity to 
turn their 17-year-old son against 
her to the extent the child refuses 
to see his mother for no articulated 
reason. The father is now alleging 
a change of circumstance and try-
ing to eliminate his child support 
obligation.

Often parties are oblivious of 
the deleterious consequences 
of parental alienation. Divorcing 
parents should protect their chil-
dren from conflict, however bitter 
their animosity may be with each 
other. It is critical to recognize the 
signs of parental alienation before 
it reaches a level that makes it 
extremely difficult to remedy. 
Finally, it is advisable, particu-
larly in contested custody cases, 
for the parties to consult with pro-
fessionals who will help navigate 
the process and encourage the 
parties to exercise self-restraint 
and behave in the child’s best  
interests.

Divorces between parties come 
to an end. Parental alienation, how-
ever, may leave a lasting rupture 
in families. Matrimonial lawyers 
and mental health professionals 
can help play a key role in modu-
lating the harmful effect of this 
phenomenon.

be determined that one embryo 
will produce a child with green 
eyes while the other will produce 
a child with brown and the parties 
cannot agree as to which embryo 
to select?

Recently, the Superior Court 
of California in San Francisco 
rendered an 83-page opinion in 
Findley v. Lee where the mother, 
an anesthesiologist, was trying to 
be relieved of the provisions of 
the contract which provided for 
the destruction of the embryos in 
the event of the parties divorce 
and their inability to agree as to 
the disposition of the embryos. 
This case had a physician claim-
ing that she essentially did not 
understand the forms that she 
signed in connection with the fer-
tility treatments. Notwithstanding 
the fact that these were probably 
similar to the same agreements 
she presented to her patients on 
the eve of surgery, she claimed 
that the stress of her situation 
prevented her from fully under-
standing what she signed. Under 
the circumstances of this case 
she was turned away, but one 
must wonder whether a less 
sophisticated party would have 
a greater chance at having the 
contract disregarded and open-

ing up some sort of “best interest”  
fact-finding.

The absence of a well drafted 
agreement has also created prob-
lems in the rather well-known 
dispute between Sophia Vergara 
and Nick Loeb. Perhaps had there 
been a forum selection clause in 
an agreement between these two, 
Loeb would not have been able to 
pursue his latest gambit, which 
was to create a trust for the ben-
efit of the embryos in Louisiana 
(which statutorily declares that 
life begins at conception) and 
thereby lasso Vergara into a Loui-
siana litigation.

Overall, the time is right for 
family law practitioners to con-
sider incorporating decision-
making matrixes in prenuptial 
agreements that can be drafted 
by experienced counsel. New York 
has an extremely strong public 
policy that favors people provid-
ing for an orderly decision-making 
process with respect to their own 
interests. It is black letter law 
that a complete, unambiguous 
and clear written agreement that 
does not offend public policy will 
be enforced and a circus-like trial 
with extrinsic evidence will not 
occur in the absence of ambiguity. 
A collaborative effort on behalf of 
practitioners in the various areas 
that impact these decisions would 
certainly be a project that would 
benefit many.

Credit

Alienation

Genetic
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While many cases use the word “entitled” to describe 
the credit, more recent cases have retreated from 
the entitlement language without discussion.

Divorcing parents should protect their children 
from conflict, however bitter their animosity may be 
with each other.


