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Trusts   Estates
Decanting Emerges 
As a Powerful Tool 
For Estate Planning

BY MARCUS O’TOOLE-GELO  
AND MELISSA NEGRIN-WIENER

The trust did not allow 
trustees to make discretionary 
principal distributions to any-
one. Unfortunately, three years 
later, the client’s health deterio-
rated rapidly and she had to be 
admitted into a nursing home. 
The client had already depleted 
nearly all of her cash assets, but 
was ineligible for Medicaid for 
another two years because of 
the transfer. Her son, who lives 
in California and is his mother’s 
agent under a power of attorney 
and trustee of the trust, calls the 
attorney and asks, “Can we break 
this trust?”

The answer is, “It depends.” 
EPTL 7-1.9 provides a mecha-
nism for the grantor of an irre-
vocable trust to amend or revoke 
it. Provided the trust was drafted 
properly and the statutory pro-
cedures are followed, the cli-
ent’s son would be able to sell 
the house, revoke the trust, and 
have funds available to pay for 
his mother’s care.

Grantor’s Power to Revoke

Before addressing the statute, 
it should be made clear that if 
the trust provides a procedure 
for revoking the trust, that 
procedure must be followed.1 
For instance, if the trust pro-
vides that only the trustee can 
amend or revoke the trust, the 
grantor cannot do so without 
the trustee’s consent.2 However, 
the trustee’s consent cannot be 
unreasonably withheld.3

Absent a trust provision with 
a mechanism for revocation or 
amendment, the grantor of an 
irrevocable trust can revoke or 
amend a trust with the consent 
of all persons “beneficially inter-
ested” in the trust.4 A trustee can 
revoke or amend in a fashion 
using the decanting statute,5 a 
topic outside the scope of this 
article. Mechanically, the grant-
or’s written revocation and the 
written consent of required ben-
eficiaries must be acknowledged 
and delivered to the trustee.6 If 
the trust was recorded, the revo-
cation and consent must also be 
recorded in the same county.7 

Consider a common set 
of circumstances for an 
elder law planner con-

cerning the Medicaid five-year 
look back period for transfers. 
The family attorney set up 
a Medicaid Asset Protection 
Trust for an elderly client and 
transferred her largest asset, her 
home, to the trust.

Thereafter, the trustee’s author-
ity over the part or the whole of 
the trust being revoked ceases.8

When a trust has multiple 
grantors, such as an irrevocable 
trust set up by a married couple, 
the consent of all the grantors is 
required to revoke or amend the 
trust.9 If one of the grantors of a 
trust with multiple grantors has 
died, revocation under EPTL 7-1.9 
is not allowed.10

Unless the trust instrument 
specifically states that the power 
to revoke is personal to the 
grantor,11 a trust can be revoked 
by the grantor’s agent under a 
power of attorney.12 In Matter of 

Perosi, the grantor of the trust 
executed a durable statutory 
short form power of attorney 
and major gifts rider which, in 

addition to granting the agent 
authority with respect to estate 
transactions and “all other mat-
ters,” specifically granted the 
agent the authority to create 
and fund trusts and designate 
the trustees and beneficiaries 
of trust.13 Using this authority, 
the agent attempted to amend 
the existing trust by removing an 
existing trustee and appointing 
a replacement.14

In examining the power of 
attorney statute and the case law, 
the Appellate Division noted that 
an agent under a power of attor-
ney has broad powers with few 
exceptions.15 While the execution 
of a will on behalf of the principal 
is a well-settled exception,16 there 
is no such exception for amend-
ing or revoking an irrevocable 
trust. The court concluded that 
the power to revoke or amend 
a trust was within the scope 
of the powers described in the 
General Obligations Law, and 
thus the agent had authority to 
amend the trust.17 Furthermore, 
the court in Perosi did not rely 
on the specific additional trust 
authority in this particular power 
of attorney, which suggests that 
a standard statutory form with 
authority over estate matters 
and “all other matters” may be 

sufficient to amend or revoke an 
irrevocable trust.18 

Consent Required

To start, only the consent of 
living beneficiaries is required, 
not the unborn.19 Of living ben-
eficiaries, minors do not have the 
capacity to consent to amend-
ment or revocation of a trust, 
nor can a guardian do so on their 
behalf.20 However, their consent 
may not be required if the amend-
ment benefits them. 

In Matter of Cord, the dece-
dent’s will contained an estate 
tax apportionment clause direct-
ing all estate taxes to be paid 
out of the decedent’s residuary 
estate, even for non-testamenta-
ry assets.21 At issue was a trust 
established prior to the will, 
whose beneficiaries were chil-
dren from a prior marriage, and 
whose terms direct the trustees 
to pay the executor the trust’s 
ratable share of estate taxes.22 
The lower court reasoned that 
the will was insufficient, without 
the consent of the beneficiaries, 
to amend the trust under EPTL 
7-1.9 and relieve the trust from 
its obligation to contribute to 
estate taxes.23 The Appellate Divi-
sion reversed, and the 
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The Irrevocable Can Be Done

Unless the trust instru-
ment specifically states 
that the power to revoke 
is personal to the grantor, 
a trust can be revoked by 
the grantor’s agent under 
a power of attorney.
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For example, EPTL §7-1.9, titled 
Revocation of Trusts, and its pre-
decessor statutes1 have for many 
decades permitted a trust’s “set-
tlor” or “creator,” with the ben-
eficiaries’ consent, to amend and 
even revoke an otherwise irrevo-

cable trust. This statute provides 
significant flexibility and freedom 
to settlors to reform or revise 
their estate plans should circum-
stances change that undermine 
or alter the settlor’s intended 
purpose in establishing the irre-
vocable trust in the first place. 
New York also permits trustees 
to make certain modifications to 
an irrevocable trust under New 
York’s decanting statute, EPTL 
§10-6.6.

The question addressed in this 
article, on which no New York 
court has yet directly opined, is 
whether a trustee who decants 
from the original or “invaded” 
trust into an “appointed” trust 
becomes the “creator” of the 
appointed trust, thereby divest-
ing the original settlor of his/her 
rights under EPTL §7-1.9. A host 
of statutory rights and estate and 
tax planning consequences hinge 
upon this answer. As an example, 
the authors were recently involved 
in a dispute where the original set-
tlor sought to amend a trust and 

remove the trustee under EPTL 
§7-1.9. The trustee claimed, how-
ever, that she became the creator 
when she previously decanted 
the trust property to a new trust, 
and, therefore, the original settlor 
could no longer amend the trust 
under EPTL §7-1.9.

Background on Decanting

Decanting has become a staple 
technique of estate planners. In 1992, 
New York became the first state to 
enact a statute, EPTL §10-6.6, affirm-
ing that a trustee with the absolute 
power to invade the principal of a 
trust on behalf of a beneficiary had 
a related power to appoint the prin-
cipal of such trust to an “appointed 
trust” for that beneficiary’s benefit. 
EPTL §10-6.6 allows the appointed 
trust to be either an existing trust 
or a new trust, and does not require 
the appointed trust be established 
by the same person who created the 
invaded trust.2

In 2011, EPTL §10-6.6 was 
amended to allow trustees with 
limited discretion to appoint trust 
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There comes with the funding 
of an irrevocable trust certain 
constraints that are designed to 
protect the assets in the trust, as 
well as to control how its assets are 
dispersed. But what happens when 
a change in circumstance funda-
mentally alters the situation and 
the trust is no longer able to fulfill 
its intended purpose? Or, what if 
dispositive provisions are no lon-
ger adequate to address the pres-
ent circumstances of beneficiaries? 
If the trust is revocable, no prob-
lem; the grantor simply revokes 
or amends the trust, changing its 
provisions to suit its original or 
newly intended purpose.

Because irrevocable trusts 
are “irrevocable” for tax or asset 

protection purposes, it could 
be difficult if not impossible, 
to change key provisions. An 
extremely effective, yet, in my 
opinion, underutilized strategy 
known as decanting, can pro-
vide a suitable solution. In this 
article, I’ll outline the uses of 
decanting; its background and 
history; and the mechanics of 
the process.

History

Decanting is the process by 
which an authorized trustee, 
not the grantor, transfers assets 
from one trust into another trust 
which contains the necessary 
changes that will achieve the 
intended purpose. New York’s 
Estates Powers and Trusts Law 
§10-6.6, otherwise known as the 
“decanting statute,” was the first 
of its kind in 1992. The original 
statute allowed certain trusts to 
benefit from continued exemp-
tion from the federal generation-
skipping transfer (GST) tax, but 
it required a trustee to obtain 
either court approval or the 
beneficiaries’ consent in order 
to decant. In response to Trea-
sury Department regulations 
indicating that the requirement 
for approval or consent would 
disallow continued exemption 
from the GST tax, this require-
ment was removed in 2001. As 
a result, the 2001 version of the 
statute allowed the trustee far 
greater flexibility.

The statute was further 
revised in 2011, essentially 
making decanting available in 
more circumstances, including 
situations where the trustee 
possesses only limited discretion 
with respect to distributions of 
trust principal. The new decant-
ing statute —which was further 
amended in 2013 to make tech-
nical corrections and to clarify 
the 2011 changes—broadened 
the application of decanting and 
made an irrevocable trust not so 
irrevocable after all.

Applications

There are many reasons why 
a trustee might want to decant 
a trust, including, and certainly 
not limited to:

• Create a supplemental needs 
trust for a beneficiary who is or 
has become disabled;

• Add or modify spendthrift 
provisions;

• Correct drafting errors;
• Consolidate multiple trusts;
• Modify trustee provisions;
• Modify trust provisions to 

reflect new law;
• Extend the termination date 

of the trust;
• Change the trust’s situs;
• Reduce state income tax 

imposed on trust assets;
• Vary investment strategies 

for beneficiaries;
• Create marital and non-mar-

ital trusts;
• Create GST Exempt on GST 

Non-Exempt trusts;
• Create a more favorable 

income tax status, perhaps by 
creating an “Intentionally Defec-
tive Grantor Trust”; or

• Create a special power of 
appointment exercisable by an 
existing beneficiary, essentially 
adding a new ben-

Irrevocable trusts have been a widely utilized estate planning tool 
for decades. There are dozens of types of irrevocable trusts that 
are created for different purposes; the two most common are to 

reduce one’s taxable estate and to protect the assets from creditors. 
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To laypersons, the term 
“irrevocable” trust sug-
gests that, by definition, 

such trust cannot be revoked. 
Experienced practitioners, how-
ever, know that this is not exactly 
the case. 

Who Can Recant a Decant?  
Who Is the ‘Creator’ of a Decanted Trust?

assets to an appointed trust, sub-
ject to certain limitations.3 Any 
decant, however, could only be 
made by an “authorized trustee.”4

However, EPTL §10-6.6, as 
amended, does not explicitly 
identify who is the “creator” of an 

appointed trust, e.g., the decant-
ing trustee or original settlor. If 
the settlor and trustee disagree 
regarding potential changes to 
the trust, knowing whether the 
settlor retains the right to revoke 

the trust under EPTL §7-1.9 can be 
of critical importance. Effectively, 
this would ensure that the settlor 
of the invaded trust retained dur-
ing his or her lifetime a right to 
recant the trust property he or she 
contributed. Otherwise, the trustee 
could decant the trust, insulate 
himself/herself from removal and 
eliminate the settlor’s ability to 
avoid such changes.

Who Is the Creator’  
     Of an ‘Appointed Trust’?

The EPTL’s Definition of “Cre-
ator” Is Arguably Broad Enough to 
Include a Decanting Trustee Who 
Merely Contributes the Settlor’s 
Property to an Appointed Trust. 
The strongest support for a claim 
that a decanting trustee some-
how becomes the “creator” of an 
appointed trust is found in EPTL 
§1-2.2, which defines the “creator” 
as “a person who makes a disposi-
tion of property.” “Disposition” is 
further defined in EPTL §1-2.4 as “a 
transfer of property »  Page S6

Spotlight on 
Irrevocable Trusts

Does a trustee who 
decants from the original or 
“invaded” trust into an “ap-
pointed” trust become the 
“creator” of the appointed 
trust, thereby divesting the 
original settlor of his/her 
rights under EPTL §7-1.9?
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With respect to trusts, the 
default rule continues to allow 
trustee content access when the 
trustee is the original user, or if 
access is permitted by the trust 
agreement. The default rule con-
tinues to allow trustees access to 
catalogues of electronic informa-
tion, unless prohibited by the user, 
trust or court.

RUFADAA specifically incor-
porates fiduciary duties with 
respect to the management of 
digital assets, including duties of 
care, loyalty and confidentiality. 

“Digital asset” is very broadly 
defined to mean a record that is 
electronic. The Act extends to the 
four types of fiduciaries covered 
in the original UFADAA: personal 
representatives, guardians, agents 
acting under a power of attorney 
and trustees.

RUFADAA has been introduced 
or enacted in at least 3012 jurisdic-
tions. A bill that is substantially 
identical to RUFADAA has passed 
both houses in New York, and is 
awaiting delivery to the Gover-
nor.13 

4. Clarifying Amendments to 
Non-Profit Revitalization Act of 
2013 (Passed Both Houses, Await-
ing Delivery to Governor).14 

On Dec. 18, 2013, Gov. Andrew 
M. Cuomo signed the Non-Profit 
Revitalization Act of 2013, bring-
ing sweeping changes to the gov-
ernance of the nonprofit sector. 
The Act, most provisions of which 
took effect on July 1, 2014, creates 
enhanced oversight responsibili-
ties, new requirements to guard 
against self-dealing and mandates 
the adoption of written conflict 
of interest policies and whistle-
blower policies to protect those 
who report suspected improper 
conduct from retaliation.

A proposal, which has passed 
both houses, makes amendments 
to clarify and improve that Act. 
These include expanding the defi-
nition of “independent director,” 
to include not just employees, 
but also “key” non-employees. A 
more comprehensive definition of 
“key person” (subject to related 
party transaction rules), replac-
es the prior definition of “key 
employee,” including any person, 
whether an employee or not, who 
has responsibilities or exercises 
power or influence over the cor-
poration in a similar manner to a 
director or officer, any person who 
manages a substantial portion of 
the corporation, or anyone who 
controls a substantial portion of 
the corporation’s budget. 

The definition of a “related 
party transaction,” which means 
any transaction in which a related 
party has a financial interest and 
in which the corporation or an 
affiliate is a participant, has been 
revised to except three transac-
tions. A transaction will not be 
a related party transaction if: 
(1) The transaction or related 
party’s interest is de minimis, 

(2) the transaction would not 
customarily be reviewed by the 
board in the ordinary course of 
business and is available to oth-
ers on similar terms, or (3) the 
benefit to the related party as a 
member of a class the corporation 
intends to benefit is available to 
all similarly situated members of 
the same class. 

The proposal amends provi-
sions concerning related party 
transactions to provide that an 
authorized committee of the 
board (as well as the board) can 
determine that a transaction is 
fair, reasonable and in the best 
interests of the corporation, and 
provides statutory defenses in any 
legal action involving a related 
party transaction. In an action by 
anyone other than the Attorney 
General, it will be a defense that 
the transaction was fair, reason-
able and in the best interests of 
the corporation at the time the 
corporation approved the transac-
tion. In an action by the Attorney 
General, as well as showing that 
the transaction was fair, reason-
able and in the best interests of the 
corporation at the time the corpo-
ration approved the transaction, 
additional actions are required. 
These include requirements that 
the board ratify the transaction, 
document the nature of the viola-
tion and basis for ratification, and 
put in place procedures to ensure 
future compliance.

The proposal also clarifies 
the power of the board to create 
committees but adds limitations 
to the authority of such commit-
tees with respect to: election or 
removal of officers and directors, 
approval of mergers or plans of 
dissolution, authorization or adop-
tion of resolutions recommending 
a disposition of all or substantially 
all of the corporation’s assets, and 
approval of amendments to the 
certificate of incorporation. It 
also makes clear that the board 
is responsible for overseeing the 
implementation of and compliance 
with the corporation’s conflict of 
interest and whistleblower poli-
cies. A person who is the subject 
of a whistleblower complaint can-
not be present during delibera-
tions of the complaint, but may be 
asked to answer questions prior 
to deliberations. 

Under current statutory lan-
guage, applicable Jan. 1, 2017 (or 
if the Governor signs another bill 
that has passed both houses,15 Jan. 
1, 2018) no employee can serve as 
chair of the board. This prohibi-
tion would create many practical 
difficulties. Under the proposal, 
an employee can serve as chair 
provided the board approves the 
employee by a two-thirds vote of 
the entire board and contempora-
neously documents in writing the 
basis for board approval.

If signed by the Governor, this 
bill will become effective 180 days 
after signing, except the provision 
allowing an employee to serve as 
chair would take effect Jan. 1, 2017 
(or if the Governor signs the bill 
that has passed both houses, Jan. 
1, 2018).

Estates, Powers and Trusts 
Law (EPTL) §8-1.9 was created 
to make the Non-Profit Revitaliza-

tion Act requirements concerning 
audits, related party transactions, 
conflicts of interest and whistle-
blower policies applicable to 
wholly charitable trusts. Proposed 
amendments to EPTL §8-1.9 would 
make this bill’s changes applicable 
in the trust context.

5. Exception to Attorney-Client 
Privilege for Will Contests—Pro-
posal to Extend to Revocable 
Trusts (Passed Both Houses, 
Awaiting Delivery to Governor).16

Pursuant to Civil Practice 
Law and Rules (CPLR) §4503(a), 
confidential communications 
between attorney and client 
are generally privileged. CPLR 
§4503(b) provides an exception 
to the attorney-client privilege. In 
any action involving the probate, 
validity or construction of a will, 
an attorney is required to disclose 
information as to the preparation, 
execution or revocation of any will 
or other relevant instrument. No 
similar statutory exception to the 
attorney-client privilege exists for 
contests concerning revocable 
trusts. Since revocable trusts can 
function as the equivalent of wills, 
this proposal would extend the 
§4503(b) exception to the attor-
ney-client privilege to controver-
sies concerning revocable trusts. 
To ensure that privileged material 
is not subject to disclosure during 
the life of the grantor, this amend-
ment specifically provides that the 
exception to the privilege is avail-
able only after the grantor’s death. 

6. Proposal to Extend Attor-
ney-Client Privilege to Lifetime 
Trustees (Passed Assembly).17 

P u r s u a n t  t o  C P L R 
§4503(a)(2), the attorney-client 
privilege extends to a client who is 
a personal representative. Under 
that section, absent an agreement 
to the contrary, no beneficiary of 
the estate is treated as a client of 
the attorney solely by reason of 
his status as beneficiary, and the 
existence of the fiduciary relation-
ship between the personal repre-
sentative and the beneficiary does 
not by itself constitute a waiver of 
the privilege between the attorney 
and the personal representative. 
CPLR §4503(a)(2) does not extend 
to lifetime trustees the attorney-
client privilege afforded to per-
sonal representatives. According 
to the memorandum in support 
of this proposal, it was due to an 
omission that lifetime trustees 
were not included within the 
definition of “personal represen-
tative,” and there is no reason to 
exclude lifetime trustees from the 
protection of the attorney-client 
privilege. This proposal simply 
includes “lifetime trustee” in the 
definition of personal representa-
tive.

7. Proposal Regarding Rechar-
acterizing Amounts Subject to a 
Trustee’s Power to Adjust for 
Purposes of Calculating Trustee’s 
Commissions (Passed Assem-
bly).18 

Under New York’s power 
to adjust regime in EPTL 
§11-2.3(b)(5), a trustee is permit-
ted to make adjustments between 
income and principal to be fair and 
reasonable to all beneficiaries. In 
order to effect consistency in how 
adjusted amounts are treated for 
purposes of computing commis-
sions, the proposal would treat an 
adjustment as a recharacteriza-
tion of the adjusted amount from 
income to principal or principal 
to income, as the case may be, in 
order to calculate commissions.

8. Proposal to Allow a Trust-
ee to Allocate Realized Capital 
Gains to Income (Passed Senate, 
Died in Assembly, Reintroduced 
in Senate).19 

The memorandum in support 
of this Surrogate’s Court Adviso-
ry Committee (SCAC) proposal 
points out that a trustee’s abil-
ity to allocate capital gains to 
income has become increasingly 
important, given the rise in capi-
tal gains tax rates (including the 
3.8 percent tax on undistributed 
income, which includes realized 
capital gains). In order to achieve 
reasonable and impartial results, 
a trustee must be able effectively 
to determine whether to tax gains 
to the income beneficiaries or the 
trust. This proposal would amend 
the New York Principal and Income 
Act20 to clarify that a trustee can, 
in a reasonable and impartial exer-
cise of discretion, allocate gains 
to income. The power to do so 
would apply where the trustee is 
investing for total return pursu-
ant to the power to adjust,21 or 
if the trustee has unlimited dis-
cretionary power to distribute 
principal (which in effect permits 
total return investing because the 
power to distribute principal can 
be used in a similar manner as the 
power to adjust).

9. Proposal to Extend Revo-
catory Effect of Divorce (Intro-
duced in Both Houses).22 

EPTL §5-1.4 provides that 
divorce revokes dispositions to, 
and fiduciary nominations of, 
former spouses, but the revoca-
tory effect of the section does 
not extend to the relatives of an 
ex-spouse. In Matter of Lewis,23 
affirmed by the Court of Appeals 
on June 4, 2015,24 this led to a 
result described by the dissent 
as “manifestly unjust and ineq-
uitable … [that] defeat[ed] the 
purpose and spirit 
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However, it would be highly 
unlikely to see more movement in 
bills that did not pass both houses 
before the recess. They will prob-
ably have to be reintroduced in 
the next legislative session. Bills 
that passed both houses are still 
eligible to be transmitted to the 
Governor, and signed into law. 

It is instructive to review what 
passed before the June recess, 
what failed to pass and what 
lies ahead for the new two-year 
2017-18 session, which begins in 
January. Among the most notewor-
thy measures are the following:

1. Necessity for QDOT Elimi-
nated When No Federal Return 
Required Extended (Enacted 
June 30, 2016).1 

In order for a disposition to a 
non-U.S. citizen surviving spouse 
to qualify for the federal marital 
deduction, the disposition must 
pass in a Qualified Domestic Trust 
(QDOT). For estates below the 
federal filing threshold, the New 
York estate tax is based on the 
federal taxable estate computed 
on a pro-forma federal return. 
Previously, in order to qualify 
for the federal marital deduction 
on the pro-forma return, which 
then flowed through to the New 
York estate tax computation, 
dispositions to non-U.S. citizen 
spouses had to be in the form 
of QDOTs. This was necessary 
even though there is no need to 
create a QDOT for New York pur-
poses (there is no New York tax 
imposed on the termination of a 
QDOT or a principal distribution 
from a QDOT). The need to create 
a QDOT that was not required for 
New York purposes, solely for the 
flow-through federal deduction, 
resulted in significant unneces-
sary administrative burdens and 
legal expenses. A law enacted 
on Dec. 18, 20132 eliminated the 
requirement to create a QDOT if 
no federal return was required to 
be filed and the disposition would 
otherwise have qualified for the 
federal estate tax marital deduc-
tion. As enacted, that law applied 
to estates of individuals dying on 
or after Jan. 1, 2010, but sunset 
on July 1, 2016. Since New York 
and federal estate tax exemption 
amounts will not be linked until 
2019, this premature sunset would 
have reintroduced the necessity 
of creating a QDOT on the pro-
forma federal return for New York 
taxable estates under the federal 
filing threshold. A new law enacted 
on June 30, 2016 extends the sun-
set until July 1, 2019. In 2019, this 
relief, necessitated by the current 
disparity between the exemption 
amounts, will not be required.

2. Charitable Contributions 
Disregarded for Determining 
Domicile for Estate Tax Purposes 
(Enacted April 13, 2016).3 

In 1984, the New York Depart-
ment of Taxation and Finance 
issued a Technical Services Bul-
letin (TSB)4 regarding charitable 
contributions made by former 
residents of New York state. 
According to the TSB, a number 
of out-of-state practitioners were 
advising former New York resi-
dents not to make contributions 
to New York charities, lest they be 
deemed domiciliaries of New York 
state for purposes of the New York 
state personal income tax. In order 
to encourage former residents to 
contribute to New York charities, 
the Department reiterated that it 
was then, and has been, Depart-
ment policy to disregard contri-
butions to a New York charity in 
determining domicile under New 
York’s personal income tax. The 
law was amended5 in the 1990s 
to codify this result for income 
tax purposes. A new law enacted 
on April 13, 2016 as part of New 
York’s 2016-17 Executive Bud-
get conforms this treatment for 
estate tax purposes. Accordingly, 
charitable contributions, gifts or 
bequests will not be used in any 
manner to determine where an 
individual is domiciled at the time 
of death.

3. Proposal to Facilitate Fidu-
ciary Access and Control Over 
a Decedent’s Digital Assets and 
Accounts (Passed Both Houses, 
Awaiting Delivery to Governor).6 

As digitization in our modern 
world explodes, the ownership, 

transfer and disposition of digi-
tal assets present unprecedented 
challenges. Family members can 
face many issues in unlocking a 
decedent’s digital information, 
including establishing their rights 
to access that information, and 
retrieving confidential user IDs 
and passwords. Terms of Service 
(TOS) Agreements with individual 
providers (which are typically 
entered into by clicking “I agree” 
when opening) usually govern 
what happens to an account on 
the death of the owner. Often-
times, they can provide that the 
account is not transferable and 
all rights to the account cease on 
death. Federal and state laws that 
criminalize unauthorized access 
to computers and prohibit the 
release of electronic account 
information can prevent fiduciary 
access to digital assets. 

The Uniform Fiduciary Access 
to Digital Assets Act (UFADAA)7 
was originally approved by the 
Uniform Law Commission (ULC)8 
on July 16, 2014. The goal of that 
UFADAA was to remove barriers to 
a fiduciary’s access to electronic 
records. The default was to pro-
vide access to the fiduciary, with 
the fiduciary “stepping into the 
shoes” of the account holder. 
The Act, approved in July 2014, 
superseded any contradictory 
TOS Agreements and used the 
concept of asset neutrality: If a 
fiduciary would have access to a 
tangible asset, the fiduciary would 
also have access to a similar type 
of digital asset. The Act extended 
to four types of fiduciaries: per-
sonal representatives, guardians, 
agents acting under a power of 
attorney and trustees.

Following the ULC’s approval, 
there was a flurry of legislative 
activity across the country, with 
at least 26 states introducing leg-
islation in 2015 modeled on the 
uniform law. However, the momen-
tum stalled and only Delaware 
actually enacted a version of that 
uniform act.9 The reason was that 
UFADAA met opposition from the 
powerful service providers, like 
Facebook and Google. The oppo-
nents argued that access granted 
under UFADAA was too broad, 
raised serious privacy concerns, 
potentially conflicted with federal 
and state laws and improperly 
overrode TOS Agreements. They 
proposed an alternative, the Pri-
vacy Expectation Afterlife and 
Choices Act (PEAC),10 which was 
far more restrictive than UFADAA 
and dealt only with executors and 
administrators. Instead of the 
default access approach taken 
by UFADAA, (unless the decedent 
provided otherwise), PEAC took 
a default privacy approach that 
always required a court order 
before access. 

In response to this opposi-
tion, the ULC approved a revised 
UFADAA (RUFADAA)11 on July 15, 
2015. Among the more significant 
changes are the following:

• RUFADAA further distinguish-
es between access to the content 
of an electronic communication 
and access to a “catalogue” of elec-
tronic communications (like the 
“to” and “from” lines of an email, 
without content, so accounts 

could be identified, for example); 
• With respect to the content 

of electronic communications, 
the default rule for personal rep-
resentatives has flipped: privacy 
is on, and access is not permitted 
unless the decedent consented to 
disclosure; 

• RUFADAA specifically pro-
vides that users can utilize an 
online tool provided by a custo-
dian to allow or prohibit custodi-
ans from disclosing information, 
including content. The online tool 
must be distinct from the TOS 

Agreement between the user and 
custodian; 

• Instead of providing that 
conditions in TOS Agreements 
broadly barring fiduciary access 
are void, the RUFADAA takes a 
three-tiered approach: 

(1) Directions given via an 
online tool that can be modi-
fied or deleted at all times 
prevail over any other direc-
tion in a will, trust, power of 
attorney or other record;
(2) In the absence of availabil-
ity or use of an online tool, a 
user’s direction in a will, trust, 
power of attorney or other 
record prevails; and
(3) In the absence of any 
direction, the TOS Agreement 
controls. 

• With regard to the procedure 
for disclosing digital assets, the 
custodian may, at its sole discre-
tion: (1) Grant the fiduciary full 
access, (2) grant the fiduciary 
partial access sufficient to per-
form the fiduciary’s tasks, or 
(3) provide the fiduciary with a 
copy of a digital asset.

• Custodians may assess a 
reasonable administrative charge 
for the cost of disclosing digital 
assets. 

• It appears that custodians will 
always be entitled to seek a court 
order before providing access. 
With respect to the content of a 
decedent’s accounts, a personal 
representative will not be permit-
ted access unless the decedent 
consented to disclosure, which 
can be via an online tool provid-
ed by the custodian. Additionally, 
the custodian can request a court 
order identifying the account; 
finding that disclosure would not 
violate federal privacy laws, laws 
regarding unlawful access to elec-
tronic communications or other 
applicable laws; and finding that 
the user consented to disclosure, 
or that disclosure is reasonably 
necessary for estate administra-
tion. With respect to a catalogue 
of electronic information (without 
content), a personal representative 
will have default access, unless the 
decedent prohibited disclosure. 
Additionally, even if catalogue only 
access is sought, the custodian can 
request a court order identifying 
the account; or finding that disclo-
sure is reasonably necessary for 
estate administration.

The last official session day 
for the two-year 2015-16 leg-
islative session was June 16, 

2016. Bills that did not pass before 
the June recess will not officially 
die until the end of the year. 

SHARON L. KLEIN is the N.Y. Metropolitan 
Region President at Wilmington Trust, 
N.A. and chair of the Tax Committee 
of the Trusts & Estates Law Section of 
the New York State Bar Association. Col-
league REBECCA LOMAZOW, a wealth 
strategist, assisted in the preparation 
of this article. 
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or they will be obtaining liens in 
the other tenants’ interests that 
will grow each year. Depending 
on the number of co-tenants 
involved, and the amount of the 
expense, the availability of treat-

ing the advance of disproportion-
ate expense as part of the tenant’s 
gift tax annual exclusion may be 
an effective way of accounting for 
the disproportionate advance of 
such expenses. Alternatively, if 
the liens for such expenses do not 
bear interest, they could amount 
to substantial interest-free loans 
payable only upon sale or parti-
tion.

Additional complications arise 
when some of the co-tenants are 
minors. Under New York law, the 
parents of minor children act as 
their guardians in matters involv-
ing real estate without requiring a 
court appointment.6 While acting 
as a minor’s guardian in socage 

will enable a parent to continue 
to manage the minor’s co-tenant 
interest, the law suggests that 
while the co-tenants are minors 
lien’s cannot attach to their inter-
ests on the theory that the guard-
ian could not without court order 
impose an obligation on a minor 
which he or she could not legally 
create. It is also not clear whether 
the advance of such expenses 
on a vacation property would be 
within a parent’s obligation to 
support their minor children. In 
such situations, it would seem that 
the conservative approach would 
be to treat the disproportionate 
advance of expenses as gifts by 
the advancing tenants until the 
minor tenants come of age.

In co-tenancies involving par-
ents and children, prior to the 
transfers of the interests to the 
children, parents would be wise 
to impose a tenant in common 
agreement on the interests prior 
to the transfers to the children. 
This is particularly important 
when minor tenants are involved 
as they would be powerless to 
enter into such agreement during 
their minority and their parents, 
as guardians in socage, may not 
have the authority to do it on their 
children’s behalf. Such tenancy 
in common agreements typically 
govern each of the owner’s rights 
and obligations as co-owners and 
often would restrict future trans-
fers of the ownership interests 
without the consent of the other 
tenants. Such agreements can also 
waive rights to partition, provided 
that the restrictions on partition 
only be for a reasonable duration.7 
The existence of such restrictions 
may also provide additional estate 
tax valuation discounts for the 
interests that are retained by 
deceased tenants.

While every estate planning 
structure for maintaining owner-
ship of property in families over 
time has its limitations, in the right 
situation, co-ownership of vaca-
tion property should be consid-
ered as an alternative to trust or 
company solutions.

•••••••••••••••••••••••••••••

1. Ludwick v. Comm., TC Memo 2010-
104.

2. Stewart v. Comm., 617 F.3d 148 (2d 
Cir. 2010).

3. Jemzura v. Jemzura, 36 N.Y.2d 496 
(N.Y. 1975).

4. Kawalis v. Kawalis, 183 Misc. 896 
(N.Y. 1945).

5. Tenzer v. Tucker, 154 Misc.2d 468 
(1992).

6. Custodial parents of minor children 
are the guardians in socage for the minor. 
N.Y. CLS Domestic Relations Law §80.

7. Ripp v. Ripp, 38 A.D.2d 65 (2d Dept. 
1971).

BY MARK G. HOLDEN

These approaches often 
involve periodic appraisals to 
support the sufficiency of the 
rental payments to avoid estate 
taxable retained interests and 
properly accounting for the pay-
ment of the rent and the expens-
es—all of which add to the com-
plexity of such trust solutions. 
Improper administration of such 
structures could lead to uncertain 
or unexpected tax consequences. 
As attractive as such structures 
are, donors concerned about the 
costs—such as the future costs 
of rent, particularly with vacation 
properties that currently com-
mand substantial rents—may 
want a simpler solution. For those 
families, co-owning the property 
as tenants in common, with each 
family member owning a share, 
may be an effective estate plan-
ning alternative for family owner-
ship of vacation property.

For gift tax purposes, because 
donors will be transferring a par-
tial interest in the real estate, gifts 
of a tenant in common interest 
should be entitled to a valuation 
discount. Similarly, a tenant in 
common interest held at death 
should likewise be entitled to a 
valuation discount for estate tax 
purposes. The nature and extent 
of such discounts vary with some 
courts basing the discounts on the 
costs of a partition and market-
ability discounts; one recent deci-
sion found a 17 percent discount 
was appropriate.1

In 2010, the Second Circuit 
overturned a Tax Court decision 
and held that a multi-generation 
co-tenancy between a mother and 
a child subjected only the inter-
est the mother retained to estate 
tax.2 Stewart involved a co-tenancy 
of a mixed residential and com-
mercial property that the mother 

transferred to the son before she 
died. The mother and son resided 
in the property together. The IRS 
claimed, and the Tax Court agreed, 
that the full value of the property 
should be subject to estate tax 
because the mother retained an 
interest in the gifted property 
within the meaning of §2036 of the 
Internal Revenue Code. Evidence 
was introduced that the mother 
did not share the rent from the 
commercial portion of the prop-
erty and paid the vast majority of 
the expenses for the entire prop-
erty with the son contributing less 
than his proportionate share of 
the expenses. The Second Circuit 
ruled that while the IRS may have 
met its burden in proving a 2036 
retention by the mother in the 
commercial portion of the prop-
erty, it did not meet its burden 
with respect to the residential 
portion because the son contin-
ued to reside in the property, as 
his co-ownership entitled him to, 
and remanded the case back to 
the Tax Court for redetermination. 
While Stewart was only a partial 
taxpayer victory, it is instructive of 
how families can properly use co-
tenancies and given that by their 
nature vacation properties are 
shared by families, co-tenancies 
of such properties can be a viable 
alternative to more complicated 
trust or company solutions.

While use of corporate or 
partnership property without 
compensation creates uncertain 
results and uncompensated use 
of transferred property by donors 
subjects the property to estate 
tax, tenants in common are not 
required to pay rent to use the 
property.3 Co-owners are entitled 
to share proportionately in any 
income generated by the property 
and are obligated to share propor-
tionately in any expenses required 
for the property.4 If one or more 
tenants bear a disproportionate 
share of the expenses, such ten-

ants are normally entitled to a lien 
on the other tenants’ interests and 
can be repaid on the future sale 
of the property.5 Under New York 
law, such liens for a disproportion-
ate advance of expenses, such as 
taxes or insurance, do not appear 
to bear interest.

The obligation of co-tenants 
to share expenses of co-owned 
property creates challenges 
when some of the co-tenants 
cannot afford to pay his or her 
share. In such situations, if the 
expenses are being provided by 
the senior generation tenants, 
then either they will elect to treat 
the disproportionate expense as 
annual gifts to the other tenants 

Various trust structures, such as qualified personal residence 
trusts (QPRTs) or gift sale and lease back from grantor trusts, 
can be very effective tax and estate planning tools for vacation 

real property if the donors are willing to properly administer those 
approaches over time.

MARK G. HOLDEN is a partner in the New 
York office of Withers Bergman.
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by a person during his lifetime or 
by will.” These provisions could 
arguably be construed to suggest 
that anyone who transfers prop-
erty to a trust is the “creator” of 
that trust.

However, the definition of “cre-
ator” in EPTL §1-2.2 was derived 
more than 30 years prior to the 
passage of EPTL §10-6.6, and 
thus was not intended to address 
decantings. Moreover, such a broad 
interpretation contradicts the prin-
cipal espoused in Warren’s Heaton, 
a leading treatise on New York 
Surrogate’s Practice, that when a 
trustee merely appoints or contrib-
utes the property of another (i.e., 
the settlor) to another trust, the 
settlor should be deemed to be the 
“creator” of the appointed trust as 
well. The following example from 
Warren’s Heaton illustrates this 
point:

Suppose A pays B consider-
ation in return for B’s agree-
ment to create a trust for some 
third person. May B, the trust’s 
nominal settlor, terminate the 
trust if he receives the consent 
of all beneficiaries? Like iden-
tifying the settlor of a trust in 
determining whether the trust 
is self-settled, the law looks 
behind the form of the trust 
to determine the actual settlor. 
A, not B, is treated as the trust 
settlor, and the trust may not be 
terminated without A’s consent.5

Similarly, an expansive construc-
tion of the term “creator” is incon-
sistent with: (1) New York authority 
regarding the treatment of the exer-
cise of a special power of appoint-
ment; (2) the language, intent and 
legislative history of EPTL §§7-1.9 
and 10-6.6; and (3) how other states 
have come out on this issue.

New York’s Treatment of 
Exercises of Special Powers of 
Appointment Support the Posi-
tion That the “Creator” of an 
Appointed Trust Is the Settlor of 
the Invaded Trust. The power to 
invade trust principal under EPTL 
§10-6.6(b-c) is considered a “spe-

cial power of appointment,”6 i.e., 
any power of appointment that can 
be exercised in favor of any party 
other than the donee, his estate, 
his creditors or the creditors of 
his estate.7 New York authority 
confirms that property transferred 
by exercise of a special power of 
appointment constitutes a transfer 
from the donor of the power to 
the appointee.8 In the context of a 
decanting, the donor of the power 
is the original settlor. The donee 
of the power (here, the decanting 
trustee) never takes title to the 
property but acts instead as “a 
mere agent of the donor.”9 Thus, 
any exercise of the trustee’s power 
of appointment over the invaded 
trust is only as “a mere agent of 
the donor” and the resulting trust 
will “relate back” to the original 
creator.10 The trustee is therefore 
unable to make a “disposition” 
of the invaded trust’s property 
under EPTL §1-2.4 because such 
trustee never acquired title to the 
trust property.11 Instead, the only 
transfer upon a statutory decant-
ing, and therefore the only statu-
tory disposition, is made from the 
settlor of the invaded trust to the 
appointed trust. The foregoing is 
typically referred to as the “rela-
tion back” doctrine.

EPTL §§7-1.9 and 10-6.6 Sup-
port the Position That the Set-
tlor of the Invaded Trust Is the 
“Creator” of the Appointed Trust. 
The language, intent and legislative 
history of EPTL §§7-1.9 and 10-6.6 
also support the conclusion that a 
decanting trustee does not become 
the “creator” of an appointed trust. 
While neither EPTL §§7-1.9 nor 
10-6.6 unambiguously answer the 
question of who is the creator of an 
appointed trust, they nonetheless 
provide useful guidance.

For example, the notion that 
a decanting trustee is entitled to 
exercise the power under EPTL 
§7-1.9(a) to revoke or modify an 
appointed trust is inconsistent with 
the limited powers afforded trust-
ees under this statute. In particular, 
EPTL §7-1.9(c) specifically autho-
rizes trustees to terminate small 
charitable trusts when the expense 
of administering such trusts is not 
economical.12 Thus, when the leg-

islature intended to provide trust-
ees the power to act under EPTL 
§7-1.9, it did so expressly in clear 
and unequivocal language.

Similarly, the term “creator” 
is used throughout EPTL §10-6.6 
simply as a reference to the cre-
ator (i.e., settlor) of the “invaded 
trust”—not to the trustee of the 
appointed trust, who is consis-

tently referred to in EPTL §10-6.6 
as the “authorized trustee.”13

The legislative history of EPTL 
§§7-1.9 and 10-6.6 also support the 
interpretation that the settlor of an 
invaded trust is the creator of an 
appointed trust. For instance, when 
EPTL §10-6.6 was amended in 2011, 
the legislative history confirms that 
the amendments were not designed 
to strip away the settlor’s rights; 
instead, the “provisions [were] 
aimed at preserving the settlor’s 
intent and protecting the rights of 
beneficiaries.”14

Similarly, prior to the 1951 
amendment to the predecessor 
statutes to EPTL §7-1.9, when 
the trust remaindermen included 
unborn next of kin, heirs or poten-
tial distributees, courts had to 
engage in trust construction pro-
ceedings to determine whether 
the creator intended a true grant 
to these unborn/contingent indi-
viduals or a mere reversion right. 
This resulted in a time-consum-
ing, expensive and factually dif-
ficult endeavor to determine the 
creator’s intent. Accordingly, the 
1951 amendment short-circuited 
this process by clarifying that such 
individuals are not “beneficiaries” 
whose consents were needed to 
revoke or amend a trust.15 Adopt-
ing an interpretation in which the 
decanting trustee is the creator 
of the appointed trust would lead 
to exactly the same type of legal 
morass that the legislature sought 
to fix in the 1951 amendment. Every 
decanting would require a fact-
intensive inquiry under EPTL §10-

6.6(h) to determine if the decanting 
was contrary to the settlor’s intent 
to allow the trustee to decant in 
such a way as to permit the trustee 
of the invaded trust to become the 
“creator” of the appointed trust, 
and thereby deprive the settlor of 
the right to petition to revoke or 
modify the trust with the beneficia-
ries’ consent under EPTL §7-1.9(a).

States That Have Directly Con-
sidered This Question Have Con-
firmed That the Original Settlor Is 
Also the Creator of the Appointed 
Trust. Other jurisdictions have 
addressed the issue of whether 
a trustee of an invaded trust, by 
decanting, becomes the creator 
of the appointed trust. And, each 
has concluded that the decanting 
trustee is not the creator of the 
appointed trust.

Specifically, Illinois,16 Ohio,17 
South Carolina,18 Texas19 and Wis-
consin20 have all enacted statutes 
providing that the settlor of an 
invaded trust remains the settlor 
of an appointed trust, regardless 
of whether he or she also estab-
lished the appointed trust. Illinois’ 
decanting statute is illustrative, as 
it provides that “the settlor of a first 
trust is considered for all purposes 
to be the settlor of any second trust 
established in accordance with 
[the decanting statute].21 Illinois 
further clarifies that: “If the settlor 
of a first trust is not also the settlor 
of a second trust, then the settlor of 
the first trust shall be considered 
the settlor of the second trust, but 
only with respect to the portion of 
the second trust distributed from 
the first trust.”22

The Uniform Decanting Act, 
prepared by the National Confer-
ence of Commissioners on Uniform 
State Laws, comes to this same 
conclusion. In particular, §25 of 
the Uniform Trust Decanting Act 
states that “a settlor of a first trust 
is deemed to be the settlor of the 
second trust with respect to the 

portion of the principal of the first 
trust subject to the exercise of the 
decanting power.”23

While none of these provisions 
from other jurisdictions and com-
mentators are controlling, they do 
appear to represent the modern 
trend in decanting. In the absence 
of binding New York precedent, 
New York courts should give 
weight to the foregoing State and 
Uniform statutes relating to this 
topic.

Consequences of the Decanting    
      Trustee Being the ‘Creator’  
      Of the Appointed Trust

Assuming that the trustee of 
an invaded trust is deemed to be 
the creator of an appointed trust, 
it could lead to various abuses by 
the trustees, such as: (1) trust revo-
cations/amendments (consented 
to by the beneficiaries) that under-
mine and/or frustrate the original 
settlor’s intentions; (2) trustees 
decanting to a new trust in an 
effort to insulate themselves from 
efforts by the settlor and beneficia-
ries to voluntarily remove them; 
and (3) trustees decanting to a 
new trust in an effort to preclude 
the settlor and beneficiaries from 
revoking a trust to distribute badly 
needed trust funds.

Additionally, unintended federal 
tax consequences would result 
from considering the nominal party 
who established an appointed trust 
(e.g., a decanting trustee) as that 
trust’s creator.

A principal benefit would be 
to permit the decanting trustee, 
with the beneficiaries’ consent, 
to revoke/amend an irrevocable 
trust (beyond what is allowed in 
a decanting) where the settlor 
passes away or becomes incapaci-
tated to: (1) address unforeseen 
circumstances (e.g., family rifts, 
deaths, changes in value or con-
trol of trust assets); (2) terminate 
inefficient non-charitable trusts; 
(3) amend trust provisions that 
become outdated, inapplicable or 
burdensome due to new legisla-
tion or controlling decisions; (4) 
take advantage of more efficient 
estate planning techniques; and/

or (5) facilitate a settlement of dis-
putes among beneficiaries and/or 
fiduciaries.

Ultimately though, it is likely 
that the settlor of an invaded trust 
would continue to be considered 
the “creator” under EPTL §7-1.9 
based on New York precedent 
with respect to special powers of 
appointment, the modern trend in 
other jurisdictions and the intent 
and legislative history of the appli-
cable statutes.

•••••••••••••••••••••••••••••
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(emphasis added). However, where there 
are multiple creators, the law in New York 
may differ from that of Illinois, the Uniform 
Decanting Act and possibly other jurisdic-
tions as well. For example, in New York all 
“creators” must consent to amend a trust 
under EPTL §7-1.9 even as to assets con-
tributed exclusively from one settlor. See 
Culver v. Title Guar. Trust Co., 296 N.Y. 74 
(1946); Rosner v. Caplow, 90 A.D.2d 44 (1st 
Dep’t 1982), aff’d, 60 N.Y.2d 880 (1983).

23 Uniform Trust Decanting Act, Na-
tional Conference of Commissioners on 
Uniform State Law, July 2015, §25.

eficiary to the trust (which is oth-
erwise not permissible under the 
statute).

Here are some specific illustra-
tions of the more common and 
practical reasons for decanting.

Modifying Trust Provisions: If 
administrative provisions, such as 
those governing the appointment 
of successor trustees, became 
impractical due to changed cir-
cumstances, a trustee could decant 
to a new trust (“appointed trust”) 
containing provisions better suited 
to the new circumstances.

Supplemental Needs Trust 
Becomes Necessary: After a trust 
is created, a beneficiary becomes 
eligible for governmental assis-
tance. The trustee could decant 
to an appointed trust which con-
tains supplemental needs trust 
provisions, thereby allowing the 
beneficiary to qualify for govern-
mental assistance; something 
which he would have otherwise 
not been able to receive because 
of the dispositive provisions 
of the original trust (“invaded 
trust”).

Adding or Modifying Spend-
thrift Provisions: A trust provides 
for a mandatory distribution of 
principal starting when the ben-
eficiary is 30 years old, with final 
principal distributions concluding 
at age 40. If the beneficiary has 
creditor problems, or is a spend-
thrift, or simply too immature to 
receive substantial distributions, 
or has a gambling, drug, or alco-
hol addiction, such mandatory 
distributions would be inadvis-
able.

The trustee could decant assets 
to an appointed trust containing a 
spendthrift provision that adds the 
appropriate protections.

Reduction of State Income 
Taxes on Trust Assets: If a New 
York resident trust no longer has 
a trustee domiciled in New York, 
has no real or personal property 
located in New York and has no 
New York source income, then 

capital gains and accumulated 
income will not be subject to New 
York income tax. N.Y. Tax Law 
603(b)(3)(D). Therefore, if a New 
York-sitused trust includes assets 
in another state, the trustee should 
consider decanting those assets to 
an appointed trust under another 
tax jurisdiction. By doing so, the 
decanted assets might avoid New 
York capital gains tax and accumu-
lated income tax.1

Change of Investment Strate-
gies with GST Exempt and GST 
Non-Exempt Trusts: The GST 
exempt status of a GST Exempt 
trust will not be adversely affected 
by dividing the trust into several 
equal trusts for the purpose of 
varying investment strategies 
for different beneficiaries. PLR 
200629021. A trustee could con-
sider decanting into an appointed 
trust that contains a GST Exempt 
trust (which would allow for a more 
aggressive investment strategy) 
and a GST Non-Exempt trust (which 
could be used to address the more 
immediate needs of non-skip per-
sons utilizing a more conservative 
investment strategy).2

Rules, Rules and More Rules

The analysis of whether a trust-
ee could (or should) decant, starts 
with knowing the rules, and that 
depends on the type of discretion 
the trustee has to invade princi-
pal. A trustee has either limited 
or unlimited discretion to invade 
principal, and each type has its 
own applicable rules under the 
statute. There are also rules that 
apply regardless of the type of 
discretion.

Unlimited Discretion: In order 
to decant under EPTL 10-6.6(b), the 
authorized trustee is required to 
have absolute discretion to invade 
principal in favor of one or more 
“current beneficiaries.” In fact, only 
one or more than one current ben-
eficiary of the invaded trust need 
be provided for in the appointed 
trust. The logic is simple. Since 
the trustee has the absolute dis-
cretion to distribute principal in 
favor of any current beneficiary, 

then he may decant in favor of 
one current beneficiary even to 
the exclusion of all other current, 
successor and remainder beneficia-
ries of the invaded trust. To reach 
any other conclusion would create 
rights in the excluded beneficiaries 
that the grantor did not intend. Had 
he intended as such, the grantor 

would not have given the trustee 
absolute discretion.

Limited Discretion: The major 
change in 2011 was to allow decant-
ing even when the trustee does 
not have unlimited discretion 
to invade principal. However, to 
decant under EPTL 10-6.6(c), the 
trustee must comply with more 
restrictive rules. Most significantly, 
the appointed trust’s beneficiaries 
must be the same current, succes-
sor and remainder beneficiaries as 
in the invaded trust.

The distribution standard in the 
appointed trust must also remain 
the same as in the invaded trust. 
However, if the appointed trust has 
a longer term (which is a permitted 
use of decanting), then the same 
distribution standard need only be 
the same in the appointed trust 
during the invaded trust’s original 
term. Thereafter, the distribution 
standard can be different, or the 
invasion of principal may become 
fully discretionary.

Limited or Unlimited Discre-
tion: The balance of the decant-
ing statute, EPTL 10-6.6(d)-(t), 
contains rules and definitions that 
apply regardless of the distribution 
standard, and is what guides the 
trustee’s analysis and the process 
of decanting. It is clear that despite 
the terms of the invaded trust, the 
trustee has a lot of discretion in 
modifying those terms. But with 
broadened discretionary powers 

also comes the responsibility to 
safeguard the grantor’s intent. 
For example:

• decanting is prohibited if 
there is substantial evidence that 
it would be contrary to the intent 
of the grantor;

• although a trustee is not 
under any obligation to decant, 

if he chooses to do so, he has a 
fiduciary duty to decant in the best 
interests of the beneficiary;

• trustee is required to consider 
the tax implications of the decant-
ing; and

• trustee is prohibited from 
changing provisions regarding the 
determination of trustee commis-
sions without a court order.

The Decanting Process

Once it is determined that 
decanting is applicable, you under-
stand what is permissible based on 
the trustee’s level of discretion, and 
that the GST exempt status will not 
be adversely impacted, the process 
is rather straight forward:

• The exercise of the power 
to decant—the decanting instru-
ment—must be in a written instru-
ment that is signed, dated and 
acknowledged by the trustee exer-
cising the power. Although there 
is no requirement to do so, the 
trustee may seek court approval 
for the exercise of the power.

• For the purpose of creating 
the appointed trust, the trust will 
be deemed signed by the grantor 
upon being signed by the trustee. 
An appointed trust need not be a 
“new” trust created by the trustee 
and could be an existing trust.

• The decanting instrument 
must explicitly state whether the 
decanting comprises some or all of 

the invaded trust’s assets and, if a 
partial decanting, the instrument 
must state the approximate per-
centage of the value of the principal 
of the invaded trust that is being 
decanted.

• Notice of the decanting must 
be given by the trustee exercising 
the power by providing a copy 
of (1) the decanting instrument, 
(2) the invaded trust, and (3) the 
appointed trust to (a) all persons 
interested in the invaded trust, 
(b) all persons interested in the 
appointed trust, (c) the grantor, if 
living, and (d) any person having a 
right in the invaded trust to remove 
or replace the trustee exercising 
the power.

• The original decanting instru-
ment must be filed with the court 
having jurisdiction over any invad-
ed trust. This requirement does not 
apply to a lifetime trust that has 
never been the subject of a pro-
ceeding in the Surrogate’s Court. A 
copy of the decanting instrument is 
kept with the trust’s records.

• The decanting is effective 30 
days after service of the requisite 
notice, unless the parties entitled 
to notice consent to an earlier 
date. All persons interested in 
the invaded trust are granted 
automatic standing to object to 
the decanting and may serve the 
trustee with written notice of objec-
tion prior to the effective date. The 
failure to object does not constitute 
consent. This 30-day period also 
provides interested persons with 
the opportunity to seek a judicial 
stay of the decanting and/or to 
compel the trustee to account for 
their decision to decant. A notice 
of objection, however, does not 
appear to affect the effective date 
of the decanting. Barring any evi-
dent violation of the decanting stat-
ute, however, this author believes 
that challenging this statutorily 
granted power is an uphill battle.

• An interested person’s receipt 
of notice does not affect the per-
son’s right (even after the expi-
ration of the 30 days) to compel 
the trustee to account for the 
invaded trust or file objections to 
the trustee’s accounting. Receipt 

of notice is not intended to toll 
the statute of limitations on any 
action compelling the trustee to 
account.3 Note also that not all 
persons entitled to receive notice 
of the decanting are necessarily 
persons with standing to file objec-
tions in an accounting proceeding. 
(See SCPA 2210)

Conclusion

There certainly are situations 
where unanticipated circum-
stances may make changing the 
provisions of an irrevocable trust 
a viable option to uphold the 
grantor’s original intent in setting 
up the trust. There are a number of 
moving parts involved, and as with 
anything involving complicated 
statutes, having a firm grasp on 
the underlying laws and how they 
need to be applied, can inform the 
decision and make the process go 
smoothly.

•••••••••••••••••••••••••••••

1. Under New York’s new law affecting 
trust income tax, effective April 1, 2014, 
the accumulated income of these trusts is 
subject to income tax when that income is 
distributed to a New York beneficiary. Note 
that “ING” trusts (designed to shift state in-
come tax liability from the grantor’s state of 
domicile (New York) to a trust located in a 
more favorable tax jurisdiction) are not ad-
dressed in this example. Nonetheless, ING 
trusts are no longer available as an estate 
planning tool in New York because their 
income is now chargeable to the grantor 
under the new law.

2. A discussion of the various transfer 
tax considerations pertinent to decanting 
a GST Exempt trust is beyond the scope of 
this article. Suffice it to say, however, that if 
the GST implications are unclear, it would 
be prudent to obtain a private letter ruling 
in advance.

3. The statute is silent as to whether 
notice triggers the statute of limitations. 
However, since each decanting is different, 
EPTL 10-6.6(j)(5) provides, in pertinent 
part: “Whether the exercise of a power un-
der paragraph (b) or (c) begins the running 
of the statute of limitations on an action to 
compel a trustee to account shall be based 
on all the facts and circumstances of the 
situation.” EPTL 10-6.6(j)(6), in pertinent 
part, further provides that the decanting 
instrument is required to state that the 
trustee’s exercise of his power to decant 
“in certain circumstances … will begin the 
running of the statute of limitations that 
will preclude persons interested in the in-
vaded trust from compelling an account-
ing by the trustees after the expiration of 
a given time.”

Decanting

Recant
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Once it is determined that decanting is applicable, 
you understand what is permissible based on the 
trustee’s level of discretion, and that the GST exempt 
status will not be adversely impacted, the process is 
rather straight forward.

When the legislature intended to provide trust-
ees the power to act under EPTL §7-1.9, it did so 
expressly in clear and unequivocal language.
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Court of Appeals held that since 
the will relieved the trust of a tax 
burden, it was to the advantage 
of the beneficiaries, and thus the 
consent of the beneficiaries under 
EPTL 7-1.9 is not required.24

Since any trust amendment that 
benefits a beneficiary would not 
require their consent, it would fol-
low that any trust amendment that 
benefits minor beneficiaries would 
not require their consent. So, while 
minors cannot give their consent to 
amendment or revocation of a trust, 
if the amendment does not adverse-
ly affect them, their consent is not 
required.25 Furthermore, a trust can 
be partially revoked with the con-
sent of the affected beneficiaries, 
even if minors are beneficiaries of 
other parts of the trust.26

If charities are beneficiaries of a 
trust, the New York Attorney Gen-
eral can consent on their behalf.27 
This is the case whether the chari-
ties are known and their interest 
fixed, or the charities are unknown 
and their interests are contingent 
(such as charities to be named in 
the grantor’s will).28

Terms of Like Import

The statute does provide some 
specific limitations on the scope of 
contingent beneficiaries whose con-
sent is necessary. In a trust created 
after Sept. 1, 1951, a disposition in 
favor of the grantor’s “heirs, next 
of kin or distributees (or by any 
term of like import)” does not cre-
ate a sufficient beneficial interest 
to require their consent to revoke 
the trust.29 The interpretation of 
“term of like import” has been left 
to case law.

In Matter of Dodge,30 the grantor 
established a trust that allowed the 
grantor to amend or revoke the 
trust with consent of the trustee. 
After several earlier amendments, 
which the trustee consented to, the 
trust provided for several separate 
dispositions to “lawful representa-
tive issue … in equal shares per 
stirpes.”31 The grantor attempted 
to make further amendments, but 
the trustee refused to consent.32 
The grantor then asserted that he 
could amend the trust under EPTL 
7-1.9(b), arguing that “lawful repre-
sentative issue” was a term of like 
import with heirs, next of kin, or 
distributees.33 

The court reviewed in detail the 
history of the predecessor statutes 
to EPTL 7-1.9(b), including the 
“ancient doctrine of worthier title” 
and the legislative history.34 The 
court concluded that heirs, next 
of kin or distributees is meant to 
only include dispositions to those 

that would take under intestacy.35 It 
further pointed to the Law Review 
Commission Report which noted 
that the intent of the statute was 
not “to change existing case law 
with respect to gifts made to 
“issue” or “children,” which was 
that a disposition to issue does 
create a beneficial interest.36 Thus, 
in the matter at hand, the trust’s 
disposition to “surviving lawful rep-
resentative issue” was not a term of 
like import within the meaning of 
the statute.37 Dispositions in trust 
to issue create a beneficial inter-
est, which necessitates the consent 
of any such issue who is living in 
any revocation or amendment of 
the trust. Since some of the issue 
benefited by the trust in this case 
would not consent, the revocation 
was invalid.38

Planning Suggestions

There are some drafting tech-
niques that can avoid the traps of 
EPTL 7-1.9. First, the trust could pro-
vide that the trustee has discretion 
to invade principal for the benefit 
of one or more of the client’s liv-
ing children, which could obviate 
the need to revoke the trust at all. 
However, the client may prefer not 
to give such broad discretion to the 
trustee.

Often on the death of a grantor, 
a trust provides that the balance 
of the trust is distributable to the 
grantor’s issue per stirpes, which 
would necessitate the consent of 
all living issue to revoke the trust. 
Instead of a disposition on the 
client’s death to her issue per 
stirpes, the disposition could 
be to her distributees. However, 
since dispositions to distribu-
tees are made by representation 
rather than per stirpes,39 the 
client may not be satisfied. In 
dispositions by representation, 
each surviving child would get 
the same equal share as in a per 
stirpes disposition, but if chil-
dren predecease, the deceased 
children’s shares are combined 
and divided equally among the 
all the grandchildren of all of the 
predeceased children.40

One option if the client has 
capacity at the time the trust was 
signed is to provide in the trust 
for a disposition on death to the 
client’s issue as she appoints in 
her last will and testament, or 
in default thereof to the client’s 
living children (or even just one 
child). The client’s will could then 
exercise that limited power of 
appointment in favor of her issue 
per stirpes. The trust itself would 
be considered to only have the liv-
ing children as beneficiaries whose 
consent is required to revoke the 
trust. This would effectively allow 
revocation of the trust without wor-

rying whether grandchildren could 
(or would) consent to revocation.

Conclusion

EPTL 7-1.9 provides a mechanism 
for a grantor (or their agent under 
a power of attorney) to revoke or 
amend an otherwise irrevocable 
trust with the consent of all persons 
“beneficially interested.” While this 
would always be limited to living 
persons, the common disposition 
in favor of “issue” may give a vested 
interest to minors, who cannot con-
sent. An amendment that benefits a 
minor would not require their con-
sent, but revocation would likely be 
impossible. Planners should consider 
trust dispositions in favor of distribu-
tees, or a more limited disposition 
in favor of living children with the 
exercise of a power of appointment 
in the grantor’s will to implement the 
grantor’s desired distribution plan.
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Revoking

of EPTL §5-1.4.” In that case, EPTL 
§5-1.4 disqualified the decedent’s 
ex-husband from inheriting under 
her will or acting as executor. How-
ever, the ex-husband’s father (the 
decedent’s ex-father-in-law), was 
the successor beneficiary and 
executor and he was not disquali-
fied from inheriting or acting as 
executor under the terms of the 
statute. Presumably, the ex-hus-
band would inherit or obtain the 
property from his father, causing an 
end-run around the statute. While 
the court acknowledged this, they 
opined that the statute was clear 
and unambiguous in omitting the 
relatives of ex-spouses. 

The Uniform Probate Code 
revokes testamentary bequests 
to the former spouse, as well as 
bequests to the former spouse’s 
relatives.25 This approach would 
have prevented the outcome in the 
Lewis case, but might not effectu-
ate the decedent’s intent in those 
cases where bequests to relatives 
of an ex-spouse (for example, step-
children of the decedent) are still 
intended despite a divorce.

A proposal introduced in New 
York in both houses embodies a 
middle ground: Dispositions to 
divorced spouses would continue 
to be expressly revoked, but there 
would be a rebuttable presump-
tion that dispositions to relatives 
of an ex-spouse are revoked. The 
presumption could be rebutted by 
any substantial evidence, includ-
ing evidence otherwise disqualified 
under the Dead Man’s Statute.26 

Importantly, however, spouses 
who are in the process of getting 
divorced, but are not yet divorced, 
will not be able to rely on a statu-
tory presumption under current 
law or under the new proposal. And 
therein lies perhaps the most poi-
gnant lesson to draw from Lewis: 
Do not rely on state default law at 
all. Divorced spouses, spouses in 
the process of getting a divorce and 
unmarried couples who are sepa-
rated should give immediate atten-
tion to their planning documents, 
to ensure they reflect their intent. 

10. Proposal Regarding Direct-
ed Trusts (Introduced in Senate).27

A directed trust allows for the 
separation of investment, distribu-
tion and administrative responsi-
bilities traditionally associated 
with the role of trustee. Some 
jurisdictions, like Delaware, have 

statutes that specifically allow for a 
separation of responsibilities. The 
issue, in the absence of legislation, 
is whether a trustee can rely on a 
separation of these responsibili-
ties, or whether there is some level 
of continuing fiduciary responsibil-
ity and oversight.

A proposal supported by the 
New York State Bankers Association 
would allow for a clear division of 
trustee responsibility and liability. 
The bill provides that, where one or 
more people are given the authority 
to direct a fiduciary’s investment, 
distribution or other decisions, 
those persons are considered 
advisors and fiduciaries. If the gov-
erning instrument provides that a 
fiduciary is to follow the direction 
of an advisor, and the fiduciary acts 
in accordance with the direction, 
then, except in the case of willful 
misconduct, the fiduciary will not 
be liable for any resulting loss. If 
the governing instrument provides 
that a fiduciary is to make decisions 
with the consent of an advisor, 
then, except in the case of willful 
misconduct or gross negligence, the 
fiduciary will not be liable for any 
resulting loss. A directed fiduciary 
has no duty to monitor or consult 
with the advisor or communicate 
with or warn any beneficiary that 
the fiduciary might have exercised 
its discretion differently. An advisor 
includes a protector.

A directed trust proposal is 
also being considered as part of 
a broader project to introduce a 
modified Uniform Trust Code in 
New York.

11. Proposal to Increase Value 
of Small Estate (Introduced in 
Assembly).28 

The Surrogate’s Court Procedure 
Act (SCPA), Article 13, allows for 
simplified administration of small 
estates. This proposal increases the 
threshold of a small estate from the 
current $30,000 to $100,000 in rec-
ognition of current economic times.

12. Proposal to Eliminate the 
Estate Tax “Cliff” (Introduced in 
Assembly).29 

The New York estate tax exclu-
sion amount rises over the next 
several years.30 The amount 
increased to $4,187,500 for indi-
viduals dying after April 1, 2016, 
and will increase to $5,250,000 for 
individuals dying after April 1, 2017 
and before Jan. 1, 2019. After Jan. 
1, 2019, the New York exclusion 
amount will be linked to the fed-
eral exclusion amount (projected 
in 2019 to be $5.9 million), includ-
ing inflation indexing. However, 

the New York estate tax computa-
tion contains an estate tax “cliff”: 
Estates that are less than or equal 
to the New York estate tax exclu-
sion amount will pay no tax, but the 
credit for New York taxable estates 
that are between 100 percent and 
105 percent of the basic exclusion 
amount is rapidly phased out and 
eliminated entirely if the New York 
taxable estate exceeds 105 percent 
of the basic exclusion amount.31 

This proposal aims to eliminate 
the cliff so that only the portion of 
the estate that exceeds the exemp-
tion amount would be taxable.32 
The bill has not moved since its 
introduction.

•••••••••••••••••••••••••••••

This article includes developments 
through Aug. 15, 2016. 
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