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Some of the most fundamental 
constitutional rights that lie 

at the heart of the American jus-
tice system actually have their 
origin in a document signed by 
an English king nearly 800 years 
ago. This document is the Magna 
Carta, which King John reluc-
tantly signed at the insistence 
of his barons in June 1215. The 
63 chapters of the Magna Carta 
granted certain “liberties” to 
“all the free men of our realm 
for ourselves and our heirs for 
ever. ” Chief among the liberties 
granted by the Magna Carta is 

what we today view as the right 
to due process of law. Chapter 39 
of the Magna Carta, which forms 
the cornerstone of this right, 
decreed that “No freeman shall 
be taken, imprisoned, disseized, 
outlawed, banished, nor will We 
proceed against or prosecute 
him, except by the lawful judg-
ment of his Peers or by the Law 
of the land.” It is from this chapter 
of the Magna Carta that the fram-
ers of our Bill of Rights derived 
the Fifth Amendment guarantee 
that no person “shall be deprived 
of life, liberty, or prop-

Our modern grand juries—
and our guarantees of due 

process and the rule of law more 
broadly—have roots going back 
to the Magna Carta. The Magna 
Carta, signed by England’s King 
John in 1215, has continuing 
power today far beyond the small 
group of medieval English barons 
responsible for its creation. This 
800-year-old document embraces 
the ideas of liberty and the rule of 
law that form the foundations of 
our American democracy. When 
we celebrate the 800th anniver-
sary of the Magna Carta on this 
Law Day 2015, we celebrate the 
ideals of liberty, due process, and 
justice that are foundations of our 
Constitution and laws.

Our system of grand juries in 
particular can be traced back to 
provisions in the Magna Carta. 
The threads of due process of 
law and the role of the people 
in imposing criminal charges 
run from the Magna Carta to our 
modern grand juries, enshrined in 
New York’s constitution and laws, 
where a group of citizens comes 
together to determine whether 
sufficient evidence exists to 
charge an accused person with a 
crime before prosecution can pro-
ceed. For centuries, the grand jury 
has played a vital role in indict-
ing those who there is reason to 
believe have committed crimes on 
the one hand and ensuring against 
unjust prosecutions on the other.

Lately, the institution of the 
grand jury has attracted intense 
attention with the deaths of 
Eric Garner in Staten Island and 
Michael Brown in Ferguson. These 
tragic events were followed by a 
crisis in confidence in the crimi-
nal justice system that resulted 
in fierce discussion and debate 
about reform of grand jury pro-
cedures in cases of fatal encoun-
ters between law enforcement 
and civilians. It has become evi-
dent that in modern America, the 

medieval institution of the grand 
jury merits updating. Because the 
grand jury is a part of the court 
according to New York law, it is 
the responsibility of the judiciary 
to ensure that grand juries, in 
practice and perception, serve 
the public interest and operate 
freely and fairly in accordance 
with due process guarantees.

Recognizing the need for 
reform and the role of the court 
in this area, I introduced legis-
lation this spring designed to 
restore the public’s trust in the 
grand jury process in New York 
in two ways. First, the proposed 
legislation requires that a supe-
rior court judge be present during 
grand jury proceedings in cases 
involving a possible criminal 
charge against a police officer 
for homicide or felony assault 
while acting in the course of his 
or her official duties. There is a 
perception by some that prosecu-
tors’ offices are not able to pres-
ent such cases to the grand jury 
objectively, given the on-going 
close working relationship that 
they must and should have with 
law enforcement. That perception 
places prosecutors in a difficult 
position even assuming strict 
adherence to the rule of law and 
the pursuit of justice.

Currently, the role of judges 
in grand jury proceedings is lim-
ited to preliminary instructions 
and the occasional ruling on a 
legal question. Under the pro-
posed change, judges would be 
physically present throughout 
the proceedings, able to rule on 
legal issues, determine the admis-
sibility of evidence, advise grand 
jurors of the possibility of calling 
additional witnesses, and provide 
final instructions before delibera-
tion. That said, in no way would 
the court replace the prosecutor 
or put its thumb on the scale of 
justice. Rather, this new legisla-
tion would bring the 
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The massive bronze doors at 
the front entrance to the U.S. 

Supreme Court Building are deco-
rated with eight panels depicting 
significant events in the history of 
law. On the bottom right panel is 
an illustration of King John affix-
ing his seal upon the Magna Carta. 
Inside the ornate courtroom, King 
John’s image is among those 
carved into a marble frieze that 
traces the advancement of the 
rule of law throughout the world. 
The significance of the Magna 
Carta is reflected not only in the 
court’s architecture, but also in 

its opinions where justices of the 
Supreme Court have cited the 
Great Charter in nearly 200 cases.

Magna Carta’s famous Chapter 
39 is most often cited. Chapter 
39 provides that “no free man 
will be taken, or imprisoned, or 
outlawed, or exiled, or in any 
way harmed … except by the 
legal judgment of his peers or by 
the law of the land.” Numerous 
Supreme Court decisions point 
to this provision as the source 
of the Due Process clauses of 
the Fifth and 14th Amendments. 
As early as 1855, in 

As we celebrate Magna Carta 
on Law Day 2015, I have cho-

sen to reflect on how the due 
process protections derived 
from “the Great Charter” may 
ultimately support marriage 
equality in the United States.1 
When England’s most powerful 
feudal barons gathered in the 
fields of Runnymede, England 
in June 1215 to force King John 
to place his seal on a document 
that would limit his power over 
them, the barons planted seeds 
for an American constitutional 
democracy that would hold 
as “fundamental” many more 
rights than those demanded by 

this particular rebellious aristo-
cratic group.2 It is widely known 
and accepted that Magna Carta, 
and all its incarnations, repre-
sent a milestone in history. For 
the first time, a monarch ceded 
his power to the written rule of 
law. Our American constitutional 
democracy is a direct descendent 
of the “rule of law” values embod-
ied by Magna Carta. There were 
63 clauses in the original Magna 
Carta, many only relevant to its 
time, but in this writer’s opinion, 
none more important and fruitful 
than Clause 39:

No free man shall be seized, 
or imprisoned or 
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The Magna Carta, signed and 
sealed 800 years ago, is cred-

ited with being the first articu-
lation of many essential rights 
we enjoy today. One such right 
is the right to travel, referenced 
in Paragraph 41, which states in 
relevant part: 

All merchants shall have safe 
and secure exit from Eng-
land, and entry to England, 
with the right to tarry there 
and to move about as well by 
land as by water, for buying 
and selling by the ancient 
and right customs, quit from 

all evil tolls, except (in time 
of war) such merchants as 
are of the land at war with 
us … .1
In the United States of Ameri-

ca, the right to travel freely from 
state to state is an accepted prin-
ciple firmly rooted in the Privi-
leges and Immunities Clause of 
the Federal Constitution, which 
declares that “[t]he Citizens 
of each State shall be entitled 
to all Privileges and Immuni-
ties of Citizens in the several 
States.”2 The more challenging 
question of whether 

King John of England’s accep-
tance of Magna Carta and its 

written limits on his royal power 
was a truly watershed moment, 
establishing for the first time 
the now firmly ingrained prin-
ciple that every person, even 
the king, is subject to the law. 
Although the original document 
was later annulled, through its 
reissuance and reinterpretation 
over the next several centuries, 
Magna Carta gained new life 
and significance and ushered in 
major and lasting changes. Not 
only did Magna Carta formally 
challenge the autocracy of the 
king, but it became a resound-

ing affirmation of the rule of 
law that laid the foundation for 
the common law system in the 
English-speaking world. The 
fundamental principles of free-
dom and equality embedded 
in the document subsequently 
informed several constitutional 
documents, including the U.S. Bill 
of Rights. The gravity and wide-
spread impact of the changes 
Magna Carta brought about have 
made it one of the most impor-
tant documents in the history of  
democracy.1

While not all change is as 
fundamental as that ushered in 
by Magna Carta, con-
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One of four 
surviving copies of 
the 1215 version 
of the Magna Carta 
at an exhibit at 
Fraunces Tavern 
Museum in lower 
Manhattan in 2009.

One of four 
surviving copies of 
the 1215 version 
of the Magna Carta 
at an exhibit at 
Fraunces Tavern 
Museum in lower 
Manhattan in 2009.
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The Magna Carta, signed in 
1215 in England by a group 

of barons seeking to rein in the 
tyranny of King John, is the foun-
dation and inspiration for many 
basic rights that Americans hold 
dear today, including due process, 
trial by jury, habeas corpus, and 
freedom from arbitrary govern-
mental authority. The document 
was once looked upon as defin-
ing the inherent rights of Eng-
lish citizens and was later used 
by English colonial subjects to 
break free from colonial rule. The 
Magna Carta, over the course of 
history, has been the cornerstone 
of many important documents, 
including the Universal Declara-
tion of Human Rights and the U.S. 
Bill of Rights, and is justly revered 
as an international symbol of 
the rule of law and individual  
liberties.

Although our country’s funda-
mental principles trace their roots 
to the Magna Carta, the rule of 

law has not always ensured equal 
treatment for everyone under 
the law. In 1882 Congress passed 
the Chinese Exclusion Act and 
restricted immigration into the 
United States of an entire ethnic 
group for the first time in Ameri-
can history. The Chinese Exclu-
sion Act and ensuing legislation 
remained the law of the land 
until Congress finally repealed it 
in 1943, preventing generations 
of people from Asia from legally 
immigrating to the United States. 
Only three years ago, in 2012, the 
House of Representatives unani-
mously passed a bipartisan res-
olution introduced by Congress-
woman Judy Chu of California to 
formally express the regret of the 
House of Representatives for the 
Chinese Exclusion Act of 1882 and 
other legislation that discriminat-
ed against people of Asian origin 
in the United States. 

In 2015, we also celebrate the 
50th anniversary of the Voting 

Rights Act of 1965. The Voting 
Rights Act, signed into law by 
President Lyndon B. Johnson 
on Aug. 6, 1965, aimed to over-
come legal barriers at the state 
and local levels that prevented 
African Americans from exer-
cising their right to vote under 
the 15th Amendment. The Vot-
ing Rights Act was viewed by 
many as the culmination of the 
legal struggle for civil rights in 
the United States. The passage 
of the Voting Rights Act came 
nearly one hundred years after 
the passage of the Fifteenth 
Amendment, ratified in 1870, 
which granted African Ameri-
cans the constitutional right to 
vote. Since its passage, the Voting 
Rights Act has been amended to 
include the protection of voting 
rights for non-English speaking 
American citizens. Thanks to 
this historic legislation, my par-
ents and many immigrants are 
able to vote as naturalized U.S.  
citizens.

Our history includes both 
reprehensible laws, such as the 
Chinese Exclusion Act, and land-
mark legislation enacted to move 
us forward, such as the Voting 
Rights Act. The vitality of the 
Magna Carta in the 21st century 
is represented by the ability of 
the rule of law to promote justice 
and undo past injustices. Today, 

the vitality of the Voting Rights 
Act is threatened by the U.S. 
Supreme Court’s controversial 
2013 decision in Shelby County 
v. Holder. The court struck down 
§4 of the Voting Rights Act and 
effectively eliminated §5 enforce-
ment. Many view the court’s 
decision as a major step back in 
longstanding efforts to combat 
voting discrimination. The right 
to vote is a fundamental liberty 
that is sacrosanct and must be 
protected. 

Dr. Martin Luther King Jr. 
stated that “the arc of the moral 
universe is long but it bends 
towards justice.” On this Law Day 
marking the 800th anniversary of 
the Magna Carta, we should all as 
lawyers and Americans continue 
to advocate for justice and indi-
vidual liberty and do our part to 
ensure that the “arc of the moral 
universe” bends the right way.

William Wang is a partner at Lee Anav 
Chung White & Kim.

Eight hundred years ago, in the 
meadow on the banks of the 

Thames River that is called Run-
nymede, King John and a handful 
of aristocrats drafted the Magna 
Carta, a compromise agreement 
meant to stave off violent rebel-
lion. As a peace treaty, the Magna 
Carta failed—the charter lasted 
only 10 weeks.

Much of the Magna Carta—its 
words printed in Latin on a single 
sheet of sheepskin parchment—
addresses matters that are pro-
vincial, and several chapters 
reflect the prejudices of its times. 

This original charter was 
quickly annulled, yet the Magna 
Carta was reissued and recon-
firmed dozens of times; in the 
early 17th Century, Sir Edward 
Coke reinterpreted the charter to 

stand, strongly, for the concept 
of habeas corpus. For genera-
tions since, the Magna Carta has 
endured as a symbol.

No man, no matter how pow-
erful, including the King of Eng-
land, stands above the rule of 
law. The powers and privileges 
of those who govern must be 
clearly defined and limited. A 
free man cannot be deprived of 
life, liberty or property except by 
lawful judgment of his equals or 
by the law of the land. Laws must 
be reasonable and fairly executed. 
Punishment for violations of the 
law must be proportional to the 
seriousness of the crime. 

These radical ideas, and the 
very concept that a written docu-
ment could serve as a framework 
for government and preserve lib-

erty, were lodged firmly in the 
minds and spirit of our country’s 
founders. Despite the distance 
of years and miles and the wide 
expanse of an ocean, the Magna 
Carta had become a symbol and 
a beacon, a guiding light that sug-
gested a path for a new form of 
government. 

A generation of engaged citi-
zens—revolutionaries who were 
willing to risk everything—found-
ed our country with the U.S. Con-
stitution and the Bill of Rights, 
documents that are imbued with 
the concepts of due process and 
liberty first introduced in the 
Magna Carta.

One generation in America 
drafted the framework of liberty 
under the rule of law of our gov-
ernment. 

It is for each new generation 
to make these values heard and 
understood. Even felt.

Outside the marble halls of 
our courtrooms and our capitol 
buildings, the past year has been 
marked by mounting cries of out-
rage and distrust in our system of 
justice. On the streets of our cities 
and in tweets and posts gone viral 
on social media, voices are sound-

ing that something is amiss with 
our criminal justice system. This 
season is one period, of many, in 
our nation’s history in which the 
fabric of our national framework 
is being tested. 

Several weeks ago, Supreme 
Court Justices Stephen Breyer 
and Anthony Kennedy added 
their voices to this clarion call 
with their testimony before a 
House appropriations subcom-
mittee about serious problems 
with the criminal justice system. 
“In many respects, I think it’s bro-
ken,” Justice Breyer said. 

Is it inevitable that the sym-
bol and meaning of the Magna 
Carta—cast in bronze, etched in 
granite—will continue to endure 
as a beacon for the next 800 
years? Are the documents that 
forged our nation strong enough 
to continue to guide and protect 
our country’s future? 

“I often wonder whether we 
do not rest our hopes too much 
upon constitutions, upon laws 
and upon courts.” Many will rec-
ognize these words as those of 
Judge Learned Hand.

“These are false hopes,” he 
continued. “Believe me, these 

are false hopes. Liberty lies in the 
hearts of men and women; when 
it dies there, no constitution, no 
law, no court can even do much 
to help it.”

Judge Hand spoke these words 
weeks before the D-Day inva-
sion in which 150,000 American 
troops landed on the beaches 
of Normandy, willing to risk 
everything to restore liberty to  
Europe.

Today, almost as troubling as 
the public cries of loss of confi-
dence is the silence of disengage-
ment of so many in our society. 
Citizens feel so disempowered, so 
disconnected, that they do not 
register to vote, and, therefore, 
do not participate in shaping our 
future. Our state’s voter participa-
tion has been in serious decline 
for over a decade, so much so 
that in the past three elections, 
New York ranked 47th nationwide 
in average voter turnout. Our last 
presidential election brought only 
53 percent of eligible voters to the 
polls. Cuts in humanities and civ-
ics education in the public school 
system have left many students 
with only a superficial and lim-
ited understanding of their own 
government.

We are in danger of the public 
losing touch with our country’s 
founding values. Without con-
tinuous and purposeful efforts to 
re-engage the public, the spirit 

of liberty that shone so brightly 
during the dawn hours on Nor-
mandy beach will not survive 
as the essential beacon for our 
country’s future.

At the New York State Bar Asso-
ciation, we are trying to do our 
part by advocating for a greater 
commitment to teaching civics 
educations. We are advocating to 
modernize our state’s voting laws 
and make it easier for people to 
register and vote. Together with 
the courts, the state Legislature, 
and the Executive, we are advo-
cating for changes in the criminal 
justice system that will make our 
system more fair, more efficient, 
and help prevent the tragedy of 
a wrongful conviction. 

Just as the American colonists 
watched as England re-dedicated 
itself to the Magna Carta’s values 
of due process and liberty, the 
eyes of the world, on every con-
tinent, are watching our country 
at this moment. 

There is much we can do. 
There is much we must do to 
ensure that the Magna Carta, as 
a symbol of liberty under law, 
remains a beacon for the course 
of our country—not just etched 
in marble, but as a concept that 
lives in the spirit of our people.

Glenn Lau-Kee is a partner at Kee & 
Lau-Kee.
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Sustaining a Beacon for the Course of Our Country

The Magna Carta is often con-
sidered the fundamental 

law undergirding our Constitu-
tion. It is cited as the basis for 
establishing rights we now take 
for granted, including due pro-
cess and equal protection. As 
originally intended, however, its 
scope was not that broad. Power-
ful nobles in England were in an 
intense struggle with King John, 
and tried to use their leverage 

to extract an agreement from a 
sovereign, an acknowledgement 
that neither the King nor anyone 
else is above the law.

The Magna Carta,  which 
reportedly was hastily prepared, 
reflected the prejudices of the 
times. There were provisions to 
bar the arrest of anyone accused 
of murder by a woman, except 
for her husband’s death, and 
absolution from paying certain 

debt owed to “the Jews.” The 
rights of men of property were 
preserved and protected. That 
surely was the “original intent” 
of the nobles at Runnymede, and 
the document thus underscores 
the dangers of interpretation on 
the basis of original intent. Cf. 
District of Columbia v. Heller, 554 
U.S. 570, 605 (2008) (“the public 
understanding of a legal text in 
the period after its enactment 

or ratification … is a critical 
tool of constitutional interpre- 
tation.”).

However, the American colo-
nists selectively took what they 
wanted of this venerable docu-
ment, and our Founding Fathers 
built the notion of a government 
under the consent of the gov-
erned. They were able to leave 
the prejudices of the Magna Carta 
drafters behind to extract what 

was enduring—a government 
beholden to the people and a rule 
of law. It is hard to conceive that 
the nation’s founders would have 
insisted that their “original intent” 
should be transferred wholly into 
the 21st Century and beyond, just 
as they did not adopt all or many 
of the 63 Magna Carta provisions 
into our governing fabric.

While being a creature of its 
time, Magna Carta contains far-
thinking concepts. For example, 
Chapter 45 provided: “We will 
appoint as justices, constables, 
sheriffs, or bailiffs only such as 
know the law of the realm and 
mean to observe it well.” This is 
an early pronouncement of merit 
selection of judges, for which the 
organized bar continues to work. 
Chapter 52 provided: “If anyone 
has been dispossessed or removed 
by us, without the legal judgment 
of his peers, from his lands, cas-
tles, franchises, or from his right, 
we will immediately restore them 
to him … .” The nobles even set up 

a body to resolve disputed claims 
under this article. Chapters 41 and 
42 provide for safe entry to and 
exit from England for merchants 
and others. 

We particularly like Chapter 
62: “And all the will, hatreds, 
and bitterness that have arisen 
between us and our men, clergy 
and lay, from the date of the quar-
rel, we have completely remitted 
and pardoned to everyone.” King 
John did not abide by the Magna 
Carta, which led to war between 
the Crown and the nobles, and it 
took some years and additional 
versions for the Magna Carta and 
its principles to be fully accepted 
in England. Nevertheless, if we 
can imbue some of Article 62 into 
our current world situation (and 
bitter litigation), we would all be 
a lot better off.

Debra L. Raskin is a partner at Vladeck, 
Waldman, Elias & Englehard. Alan Roth-
stein has been general counsel of the New 
York City Bar Association since 1985.
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The Pluses and Minuses of Original Intent

The Magna Carta is a durable 
document; this year, through-

out the United Kingdom, the 
United States, and elsewhere, the 
Magna Carta’s 800th anniversary 
is being celebrated.

It began as a template for a 
specific treaty between a group 
of mistreated barons and the 
even-now controversial King John. 
Yet the ink that was hand-let-

tered by the King’s scribes onto 
that 18 inch square of sheepskin 
flowed through centuries to 
become a source document of 
the U.S. Constitution. 

The Magna Carta was not per-
fect. It has been revoked, reinstat-
ed, reaffirmed and reissued, par-
tially repealed and re-confirmed; 
it has undergone multiple revi-
sions, and only a fraction of the 

original piece remains a part of 
British and common law today. 
But it is considered the most 
prominent post-biblical demon-
stration that injustice may be 
challenged and that even the most 
powerful are subject to the rule of  
law.

The right of trial by jury, right 
to travel, due process, and other 
individual rights are part of the 
American DNA. We view them as 
entitlements. They are ingrained 
in our culture and our vocabulary. 
But the emanation of these rights 
and liberties, like the continuing 
process of the rule of law, was and 
is dependent on the willingness 
of people to engage—not just for 
their own specific benefit, but for 
the implicit ideal of justice inher-
ent in the outcome.

The Library of Congress calls 
the document a “Muse and Men-
tor,” and we have all benefited 
from that inspiration and model. 
We do not embrace all of the 
words of the Magna Carta. Our 
maxims are more democratic. But 
perhaps, with the U.S. Constitu-
tion and in our lives as lawyers, 
we draw from the same well.

In a world where forces express 
their dissatisfaction and ambi-
tions through terror, when we 
respond by reaffirming the ideal-
istic and pragmatic necessity of 
the rule of law, we cannot fail to 
reference the Magna Carta, the 
“Great Charter.”

Lewis Tesser is a partner at Tesser, Ryan 
& Rochman, concentrating his practice 
in litigation and mediation.
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Closeup of the 1215 version of the Magna Carta, also known as 
the “Great Charter,” written with ink on sheepskin, above.

Below: Replica of King John’s seal, obverse and reverse,  
as it appears on Salisbury Cathedral’s copy—the only copy that 
retained the king’s original seal.
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Magna Carta has endured as 
an international symbol of 

liberty. The Declaration of Inde-
pendence and the U.S. Constitu-
tion trace their lineage back to this 
document. As we await a decision 
from the U.S. Court in Obergefell v. 
Hodges, the 800th anniversary of 
the Great Charter is an encourag-
ing beacon. 

In Obergefell, the Supreme 
Court will soon decide whether 
the 14th Amendment to the U.S. 
Constitution requires a state to 
issue a marriage license to two 
people of the same sex. Funda-
mentally, this is a question about 
individual liberty—the freedom of 

two consenting adults to join in  
marriage.

Lord Bingham wrote: “The sig-
nificance of Magna Carta lay not 
only in what it actually said, but 
in what later generations claimed 
and believed it has said.” In the 
spirit of that observation, I will 
posit that, in broadly represent-
ing the principle of liberty, Magna 
Carta stands for the freedom to  
marry.

The rebel barons at Runny-
mede certainly did not reference, 
let alone contemplate, same-sex 
marriage. But part of the legacy 
of Magna Carta is the appro-
priation of its broad principles 

to specific circumstances that 
the barons did not necessarily 
contemplate. After all, the bar-
ons’ concept of liberty was not 
a universal one—for example, 
Magna Carta did very little to 
address the plight of the major-
ity of the population, the unfree  
peasantry. 

The barons did, however, spe-
cifically address the marriage 
and property rights of noble 
heiresses and widows. It is an 
understatement to observe that 
the rights and customs of mar-
riage in Medieval England were 
significantly different than those 
in the United States in the 21st 
Century. As just one example, the 
monarch could attempt to dic-
tate the marriage of a wealthy 
widow (and, with that, who 
would receive her property—
remember, women in marriage 
did not own property). In light 
of this custom, Magna Carta, 
among many other things, pro-
claimed, “No widow shall be 
compelled to marry, so long as 

she wishes to remain without a  
husband.”

Thus, Magna Carta declared a 
right of women (albeit the noble 
ones) to have some measure of 
autonomy regarding marriage 
and control of their property. The 
movement for recognition of same-
sex marriage is, at its core, about 
this very same autonomy. The 
freedom from marriage necessar-
ily finds a corollary in the freedom 
to marry, and both find firm ground 
in our Constitution. 

Magna Carta is a living docu-
ment; its fundamental precepts 
have transcended 800 years of 
shifts in society’s norms and 
customs. As we await a ruling by 
the Supreme Court, there is hope 
that the core promises and cov-
enants of Magna Carta will be rein-
vigorated, as they have so many 
times.

Meredith R. Miller is an associate profes-
sor and director of solo and small prac-
tice initiatives at the Touro Law Center 
and principal of Miller Law, PLLC.

Meredith R. Miller
President
The LGBT Bar Association 
Of Greater New York

Living Document Represents Freedom to Marry

On March 30, 2015, I was stand-
ing in the middle of a main 

road in a suburban neighborhood 
looking at handwritten signs on a 
makeshift memorial. The memo-
rial had assorted stuffed animals, 
dried flowers, toys, and a box of 
Frosted Flakes neatly organized 
in a row along the bright yellow 
lane divider. One sign caught my 
attention: “Ferguson PD/GOV 
America’s SHAME.”

If Magna Carta is a symbol 
of freedom under the law, this 
makeshift memorial is a symbol 
of government’s failure to fairly 
protect those freedoms in the 
eyes of its citizens. 

“The first eight amendments 
to our Federal Constitution, our 
explicit Bill of Rights, owes its par-
entage to Magna Carta,” stated 
late U.S. Supreme Court Justice 
William Brennan in 1985, “and 
Americans regard the enforce-
ment of those amendments as the 
Supreme Court’s most important 
and demanding responsibility.”

The protection and enforce-
ment of the Bill of Rights is the 
domain of the Supreme Court. 
The means by which the court 
is able to enforce and protect 
these rights are lawyers. Our role 
is to ensure that the principles 
of Magna Carta are enjoyed by 
all citizens and hold the govern-
ment accountable when it vio-
lates those principles. 

The Metropolitan Black Bar 
Association (MBBA) is a resource 
and a mechanism to ensure law-
yers can play this pivotal role in 
the legal system. MBBA is doing 
this in three ways: (1) Being a 
stakeholder in the legal profes-
sion to advance diversity and 
inclusion; (2) enhancing our mem-
ber experience; and (3) focusing 
our community service efforts 
on supporting domestic vio-
lence victims and advocating for 

solutions to end police brutality.
My visit to Ferguson under-

scored the importance of the 
MBBA’s advocacy effort to end 
police brutality. Our advocacy 
effort has three parts.

(1) Educate the community 
to protect themselves. Under 
the lead of MBBA community 
service director Dweynie Paul, 
we launched our education cam-
paign in Brooklyn with a Law Day 
program on February 28 followed 
by a Leadership Program target-
ed to black men on March 7.

(2) Empower lawyers to be 
change agents finding solutions 
to address the perennial injus-
tices to minorities. MBBA wants 
to bring lawyers into a conversa-
tion to use our legal knowledge 
to find durable solutions to these 
issues. We are planning to launch 
our first conversation in Staten 
Island in late April/early May fol-
lowed by conversations in the 
other boroughs.

(3) Engage the community 
at large via social media to not 
forget that #blacklivesmatter. We 
kicked off our campaign with the 
#IamASolution, the brainchild 
of MBBA VP Jason Clark, on our 
Facebook page. We are continu-
ing this campaign on Twitter. 
Follow us @MBBANYC.

On that main road in Ferguson 
on Aug. 9, 2014, Michael Brown 
was deprived of his life. Magna 
Carta states: “To no-one will we 
sell or deny or delay right of jus-
tice.” Today, we know this state-
ment as a part of our Fifth Amend-
ment: “No person shall be … 
deprived of life, liberty, or property,  
without due process of law.”  
We must continue to fight to 
en-sure that justice is neither 
delayed nor denied.

Taa Grays is assistant general counsel 
and chief of staff at MetLife.

Taa Grays
President
Metropolitan Black Bar  
Association 

Advocating for an End 
To Police Brutality

“King John Sign-
ing Magna Carta,” 
by illustrator James 
Edmund William Doyle, 
which appeared in his 
Chronicle of England in 
1864. Contrary to what 
the illustration depicts, 
the Magna Carta was 
authenticated with the 
Great Seal, not by the 
signature of the king.
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Being of a certain age and 
anticipating the Fiftieth 

Reunion of my graduating class 
from Erasmus Hall High School 
in May of this year I can admit, 
with all candor, that it has been 
quite some time since I was a 
student of either English or 
American history. That when 
told of this year’s Law Day 
topic—Magna Carta: Symbol 
of Freedom Under Law—and 
encouraged to write an article, 
I had to “hit the books.” Well, 
the Internet, really. It is 2015! 
For truly, what could I say, 
without delving into the sub-
ject, about a document that 
has survived for 800 years; 
that forms, to a greater or lesser 
extent, the basis of the liberties 
that we, as Americans, direct 
descendants of the British 
legal system, hold so dear? And 
although we think, “you can’t 
teach an old dog new tricks” (a 
statement belied by the activi-
ties of my own perky senior  
citizen pooch!) it was truly a 
pleasure to learn about the doc-
ument that symbolizes the prin-
ciple that no “man is above the  
law.” 

The Great Charter was agreed  
to by King John of England, in 
a meadow at Runnymede, on 
June 15, 1215. It was drafted 
by the Archbishop of Canter-
bury to make peace between 
the Crown and a group of rebel 
barons. It is one of the most 
important documents in his-
tory. It guaranteed the people 
certain rights and bound the 
king to certain laws. Three 
months later it was declared 
invalid by the Pope but reis-
sued, in a slightly altered 
form, the following year. Reis-
sued several times thereafter, 
it is interesting to note that it 
was not until 1354 that Magna 
Carta’s benefits were extend-

ed from “free men” to “men 
of whatever estate or condi-
tion he may be.” Although my 
research revealed nothing with 
regard to gender, it is hoped, 
by the president of the Brook-
lyn Women’s Bar Association, 
the protections afforded by 
Magna Carta were extended to 
and meant to include women! 
Certainly, as time went by, they  
were.

I was taken with the fact that 
an original Magna Carta trav-
eled to the United States for 
the first time in 1939, so that it 
might be displayed as a part of 
the New York World’s Fair. One 
can only imagine the security 
surrounding the crossing. The 
awe with which those fortunate 
to attend the Fair observed the 
document. But it is the continu-
ation of the voyage that to me 
was the most interesting. For 
ultimately the Magna Carta 
and copies of the Declaration 
of Independence and U.S. Con-
stitution found their way to 
Fort Knox for the duration of 
World War II. While tyranny, 
totalitarianism and dictator-
ship were rampant around the 
world, our sacred rights, as 
epitomized in these writings, 
that evolved one from the other, 
were kept hidden and safe. To 
be returned to their rightful 
places when the rule of law was  
secure.

This Law Day, as we cel-
ebrate “Magna Carta: Symbol 
of Freedom Under Law,” let 
us not take our freedoms for 
granted. Let us pause for a 
moment to reflect upon where 
we have come these past 800 
years and the directions we are 
yet to travel.

Marsha Steinhardt is a justice of 
the New York Supreme Court, Kings 
County.

Marsha Steinhardt
President
Brooklyn Women’s Bar 
Association

Reflect on Where We’ve 
Been, Where We’ll Go

Strengthening and supporting 
the federal legal system is the 

primary mission of the Federal 
Bar Association. The theme of 
this year’s Law Day invites us to 
celebrate the document that is 
widely credited with first recogniz-
ing some of the most fundamental 
tenets of our criminal justice sys-
tem, including the acknowledge-
ment of individual liberty and the 
right to trial by jury. We approach 
this task at a very important time, 
when many courts are developing 
programs which re-evaluate the 
way that certain types of criminal 
offenders are handled.

The U.S. Supreme Court long 
ago observed:

There is nothing in Magna 
Carta, rightly construed as 
a broad charter of public 
right and law, which ought to 

exclude the best ideas of all 
systems and of every age; and 
as it was the characteristic 
principle of the common law 
to draw its inspiration from 
every fountain of justice, we 
are not to assume that the 
sources of its supply have 
been exhausted. On the con-
trary, we should expect that 
the new and various experi-
ences of our own situation 
and system will mould and 
shape it into new and not less 
useful forms.
Hurtado v. People of California, 

110 U.S. 516, 531 (1884). Indeed, 
the Fifth Amendment to the Con-
stitution is directly influenced by 
Magna Carta’s “Law of the Land” 
clause, guaranteeing judicial pro-
cess according to the “law of the 
land.”

Around the country, courts 
have been developing prison 
diversion, treatment and re-entry 
programs pertaining to certain 
categories of criminal offenders. 
The Eastern District of New York 
has been at the forefront of such 
efforts. Specifically, the Eastern 
District has developed two widely 
heralded presentence diversion 
programs designed to provide 
alternatives to incarceration. The 
Pretrial Opportunity Program pro-
vides non-violent offenders with 
documented substance abuse 
problems an opportunity to be 
taken out of the traditional sen-
tencing and incarceration paths, 
and provides them with counsel-
ing and improvement programs, 
such as earning a General Edu-
cation Development certificate, 
obtaining employment or gain-
ing college admission. The East-
ern District’s Special Options 
Services program offers similar 
opportunities for certain youth-
ful offenders. In addition to these 
diversion programs, the Eastern 
District has developed Supervi-
sion to Aid Re-entry courts, which 
assist offenders with a document-
ed history of substance abuse in 
re-entering their communities at 

the conclusion of their prison 
terms. These programs greatly 
serve the vision of individual lib-
erty and due process of law that 
was recognized in the Magna  
Carta.

Such programs are not limited 
to the Eastern District of New 
York. Many courts across the 
country are successfully adopt-
ing diversion, treatment and re-
entry programs. As we celebrate 
the document that first laid some 
of the cornerstones of our crimi-
nal justice system, it is a good 
opportunity to acknowledge 
the great strides that are being 
made to improve our system of 
justice. The bedrock principles 
of our criminal justice system 
set in place by the Magna Carta 
are ever evolving and as such, re-
evaluating how certain criminal 
offenders are handled and looking 
at ways to continually evolve our 
criminal justice system not only 
benefits the affected offenders, it 
benefits our society as a whole. 
More to the point, it continues the 
vision of justice launched by the 
Magna Carta.

Russell Penzer is a partner with Lazer, 
Aptheker, Rosella & Yedid in Melville, N.Y.

Russell Penzer
President 
Federal Bar Association, 
E.D.N.Y. Chapter

As we celebrate the Magna 
Carta’s 800th anniversary, 

it is important to reflect on the 
critical ideals that it represents—
that no person, no matter how 
powerful, is above the law, and 
that all people’s fundamental 
rights are equal regardless of 
the circumstances of their birth. 
Ironically, the Magna Carta did 
not initially have anything to do 
with ordinary people as it arose 
out of conflicts between a king 
and the barons who then ruled 
over the English countryside. 
Though portions were later 
modified and even abrogated, 
the power of the Magna Carta 
has survived to embody the 
principle that powerful persons 
should not have a right to impose 
their own whims and notions on 
others without regard to due pro-
cess, or to the impact on those 
affected by them. 

It is essential that lawyers fight 
attempts to limit the rights of oth-
ers. In the past few years, there 
have been increasing efforts to 
curtail the voting rights of minor-
ities; the rights of women to have 
access to safe and confidential 
control over their own bodies; 
to limit immigration and penalize 
the children of undocumented 
parents; and to oppose the LGBT 
community’s struggle for equal 
rights and responsibilities. Those 
in power need to know they will 
be held accountable if they do 
not respect the fundamental 
rights of all people. 

It is noteworthy that the 
Magna Carta recognized the 
interests of women to the 
extent of safeguarding inheri-
tance rights of widows and 
protecting them from being 
compelled to remarry. The New 
York Women’s Bar Association 
was founded on the principle 
of equal rights as it was formed 

in 1934-35 by six attorneys who 
were denied admission to bar 
associations merely because 
they were women. From the 
start, NYWBA advocated to 
improve the status of women 
and minorities in society and in 
the legal profession. Our early 
members used their experiences 
to become phenomenal lawyers. 
Founder and 1941-42 President 
Hon. Florence Perlow Shientag 
became the first woman to serve 
as counsel to a sitting mayor, the 
first woman federal prosecutor 
in the Criminal Division of the 
U.S. Attorney’s Office for the 
Southern District of New York, 
and the first woman to argue—
and win—a First Amendment 
case before the U.S. Supreme 
Court. Past President Hon. Betty 
Weinberg Ellerin later became 
the first woman to serve as an 
Administrative Judge in New 
York, the first woman Justice 
of the Appellate Division, First 
Department, and that court’s 
first female Presiding Justice. 

Examples of NYWBA’s commit-
ment can be found in its advo-
cacy for equal pay and equal 
rights; in its recent participa-
tion in the drafting of amicus 
briefs before the Second Circuit 
and U.S. Supreme Court on the 
issue of the rights of same-sex 
couples to marriage equality; 
and in our foundation’s ongo-
ing grants to help protect the 
rights of domestic violence vic-
tims. As we celebrate the 800th 
anniversary of the Magna Carta, 
and the 80th anniversary of the 
founding of the NYWBA, let us 
work together to ensure that all 
people have fair and equal access  
to justice.

Yacine Barry-Wun is special counsel 
for Housing Court Initiatives, New York 
State Courts Access to Justice Program. 

Yacine Barry-Wun
President
New York Women’s Bar  
Association

Working Toward Fair 
And Equal Rights

Bedrock Principles of Justice Are Ever-Evolving 

 The 1215 Magna Carta is carried from City Hall to the 1939 World’s Fair 
site in Queens. The police escort is accompanied by British diplomats and 
Mayor Fiorello LaGuardia, third from left. Over six million people viewed 
the document there, its first-ever display in the United States. 

At right, the Magna Carta, sealed in a special container, is placed in a vault 
on ocean liner RMS Queen Elizabeth in New York in 1946, for its return 
to England. The document was held in the United States for safekeeping 
during World War II. LI
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This year’s Law Day theme cel-
ebrates the 800th Anniversary 

of the Magna Carta, an internation-
al symbol of the rule of law. This 
ancient document stands for the 
simple, and universal, principle 
that no one, no matter how pow-
erful, is above the law.

There are other anniversaries 
that we have recently celebrated 
that reflect the foundational tenets 
of the Magna Carta. We celebrat-
ed the 225th anniversary of our 
“Mother Court,” the Southern Dis-
trict of New York, this just a few 
years after reaching the same mile-
stone with the U.S. Constitution. 
In the context of civil rights, we 
also recently celebrated the 50th 
anniversary of Selma marches 
as well as the 50th anniversary 

of the Civil Rights Act of 1964.
These anniversaries mat-

ter. They cause us to pause and 
reflect on how far we have come 
and where we should go further. 
While we celebrate the principles 
of the Magna Carta, and the many 
other milestones we have reached, 
we should remember that justice is 
an evolving discourse. As leaders 
in our respective bar associations, 
it is our responsibility to continue 
this discourse, to shed light where 
we need improvement, and cel-
ebrate achievements that might 
go unnoticed unless applauded. 

The events in Ferguson, Mo., and 
the case of Eric Garner reflect a 
longtime perception within minor-
ity communities that law enforce-
ment is working against them. 

A 2012 survey indicated that 57 
percent of white Americans had 
a great deal of confidence in the 
police while only 32 percent of 
African-Americans indicated con-
fidence. To address this disparity, 
the Obama administration recently 
launched, by executive order, a 
Task Force on 21st Century Policing 
to examine how to promote effec-
tive crime reduction while building 
public trust. These protests are a 
seminal moment in our history; our 
response today may be celebrated 
or deplored centuries from now.

The legal profession grapples 
with inequalities within its own 
ranks. Women are grossly under-
represented as partners, associ-
ates, general counsels and as 
members of the judiciary. The per-
centage of African-American and 
Hispanic women in such positions 
is abysmal. As with social justice, 
these statistics can spur public 
discourse on how to address and 
remedy disparities that harm 
minorities and the competitive-
ness of our entire society.

The Federal Bar Association 
held a Town Hall at Cardozo Law 
School examining the Ferguson and 

Garner matters, and what steps to 
take to prevent similar tragedies 
from occurring in the future. The 
panel included private and public 
sector practitioners, members of 
academia and the judiciary. On 
March 4, 2015, our Meet the Chiefs 
event honored a historical first: 
four women Chief Judges in the 
Southern and Eastern Districts of 
New York. These women serve as 
trailblazers and an inspiration to 
all women, not just women in the 
law. Our Second Annual Women in 
the Law conference in Washington, 
D.C. on June 5th will feature lead-
ing practitioners and members of 
the judiciary, all women, who will 
share perspectives on the practice 
of law.

To celebrate the Magna Carta 
means we have an ethical duty to 
come together to address these 
serious concerns, and ensure that 
these injustices are eradicated 
from our society, no matter what 
race, religion, sex, or social status.

Olivera Medenica handles intellectual 
property and commercial litigation mat-
ters at Medenica Law PLLC. 

Justice Is an Evolving Discourse

Olivera Medenica
President
Federal Bar Association, 
S.D.N.Y. Chapter

The original wording of the 1215 
Magna Carta was amended in 
1216, and again in 1217, 1225, 
and 1297, and confirmed by King 
John’s successors. 

The final 1297 document, shown 
at left at the Lord Mayor’s Show 
in 2014 in London, officially 
became part of British law. It has 
been referred to, interpreted 
and quoted in the courts and 
in parliaments of countries that 
have adopted British law, and it 
inspired the Founding Fathers 
when they wrote the Declaration 
of Independence, U.S. Constitu-
tion, and Bill of Rights. 
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On July 1, 2014, the Non-Profit 
Revitalization Act of 2013 

became law. The Act has three 
general purposes for non-profit 
organizations in New York state: 
(1) to eliminate unnecessary 
administrative and procedural 
burdens, (2) to modernize the 
New York nonprofit law, and (3) 
to strengthen governance through 
compliance with certain best prac-
tices. The Act affects every non-
profit organization’s bylaws in that 
the law changes certain notice 
requirements and committee com-

position and structure, along with 
other procedural and substantive 
modifications. Therefore this year, 
every organization that has a set 
of bylaws has to undergo the pro-
cess of amending and redrafting 
these bylaws in order to be com-
pliant with the new law. 

The Act, however, did not spe-
cifically determine how an orga-
nization will choose to draft its 
bylaws nor the exact contents of 
its bylaws. The process of redraft-
ing bylaws is instead left to an 
organization itself, through delib-

eration by, and between, the Board 
of Directors and its Members. 

An interesting comparison 
can be made between the Magna 
Carta and a non-profit’s set of 
bylaws in that both are written 
instruments that limit the scope 
of authority for a governing body. 

In 1215, the feudal barons 
forced King John of England 
to sign the Magna Carta in an 
attempt to limit his powers by 
law and to protect their rights. 
It was the first legal document 
to establish that leaders did not 
have arbitrary power, but instead 
were subject to the law of the 
land. Similarly, an organization’s 
set of bylaws is the legal docu-
ment that constrains the power 
of the Board of Directors and its 
members as well as limits their 
authority to act. 

As a result of the Non-Profit 
Revitalization Act of 2013, the 
leadership of many non-profit 

organizations has undertaken the 
daunting challenge and responsi-
bility of re-drafting bylaws. One 
can easily be transported back 
in time to the era of the drafting 
of the Magna Carta and envision 
smoky rooms where English Bar-
ons argued viscerally, advocated, 
and opined in support of their 
beliefs on the proper constraint 
to governing authority.

The process of redrafting 
bylaws for non-profits this year 
is a reminder of the beauty of 
our democratic system of gov-
ernment, our freedom of speech, 
and our ability to have public dis-
sension and discourse without 
fear of repercussion. It is these 
freedoms that make our country 
so wonderful and the practice of 
law so meaningful.

Carlos Perez-Hall is a partner at Borah, 
Goldstein, Altschuler, Nahins & Goidel.

Since King John’s seal was 
affixed on the Magna Carta, 

its reach has been extensive 
and prevalent in the 800 years 
to follow, making appearances 
in numerous symbols of Ameri-
can culture and law, from the U.S. 
Postal Service issuing stamps 
commemorating the Magna Carta 
in 1965, to being cited in over 
approximately 170 U.S. Supreme 
Court opinions, to even influ-
encing the world of hip hop in 
Jay Z’s 2013 album, aptly titled 
Magna Carta Holy Grail. As one of 
the earliest writings delineating 
certain rules of law, such as due 
process, habeas corpus, right to 
travel and trial by jury, the Magna 
Carta has undoubtedly become 
a symbol of basic human rights 
in America, furthering the mes-
sage that the sovereign, and those 

powerful enough to lead it, are not 
above the law and must respect 
the rights of the individual.

Interestingly, despite the 
Magna Carta’s significant role 
in our development as a nation, 
many Americans find themselves 
fighting for some of the basic 
rights it outlines. One of the 
most glaring examples has been 
dominating headlines in recent 
months: the alleged excessive 
use of force by police officers 
towards unarmed males of color 
(the fatal shooting of unarmed 
teenager, Michael Brown in Fer-
guson, and Eric Garner, who died 
after being put in a chokehold by 
police officers in Staten Island, 
being just two examples). Of 
course, while dramatic events 
are often at the forefront of the 
evening news, we rarely hear 

about the countless times when 
officers choose to hold fire and 
display a remarkable level of 
restraint, even under the most 
extreme circumstances—situ-
ations engulfed by a level of 
stress and fear that most civilians 
cannot even imagine. However, 
given the position of authority 
held by police officers, when-
ever a single officer engages in 
behavior that offends the sense 
of justice among large sections 
of the population, this delicate 
tapestry of societal cooperation 
begins to erode. And symbols of 
human rights, freedoms, and fair-
ness remain just that, symbols 
that lend themselves to poetry 
or rhetoric, rather than a reflec-
tion of actual community inter-
actions.

To help our communities more 
accurately embrace the teachings 
of the Magna Carta, we should 
take stock of the very biases 
that mold our every move, and 
encourage others to do the same. 
Most people would agree that 
being unaware of one’s biases 
creates a self-imposed handi-
cap of sorts—one that can be 
particularly dangerous if you 
also hold a position of power and 

influence and your views bleed 
directly into decisions that affect 
members of the public. Police 
officers, like the rest of us, are 
not immune to being captive to 
personal biases that affect the 
split-second decisions they are 
forced to make. My hope is that 
grand juries, with the benefit of 
time, can unwrap these scenari-
os, so that the general principles 
of due process and justice exem-
plified in the Magna Carta can be 
upheld. One can also hope that 
particularly those in positions of 
authority, not just police officers, 
take an opportunity to examine 
personal biases. But hope has no 
mandate, which is probably why 
it’s so important to preserve the 
spirit of the early-human mani-
festo of liberty and governance 
embodied in the Magna Carta. 
This spirit not only pays hom-
age to ancient documents of gov-
ernance, but also propels us, as 
individuals and as a civilized soci-
ety, to better respect the rights 
of our fellow citizens.

Gloribelle J. Perez is a court attorney to 
Surrogate Rita Mella in the Surrogate’s 
Court, New York County.

Magna Carta, noted by Lord 
Denning as the “founda-

tion of the freedom of the indi-
vidual, against the arbitrary 
authority of the despot,” is 
the rudimentary charter that 
was most significant in the his-
torical process that led to the 
rule of Constitutional Law in 
the United States and abroad. 
Drafted upon calfskin (vellum) 
by the Archbishop of Canter-
bury in 1215, and sealed in a 
watery meadow 20 miles west 
of central London in Runny-
mede, along the river Thames; 
Magna Carta was crafted in 
part to make peace between an 
unpopular King and a group of 
rebellious Barons, over heavy 
taxes and other abuses of 
power.

Consisting of 63 Articles or 
Chapters, none is more nota-
ble, or widely acknowledged 
as influential to the spirit of 
democracy and to the U.S. Bill 
of Rights, as Articles 39 and 40. 
These two Articles state in per-
tinent part, respectively, that 
“No freemen shall be taken or 
imprisoned or dis-seized or 
exiled or in any way destroyed, 
except by the lawful judgment 
of his peers by the law of the 
land,” and “To no one will we 
sell, to no one will we refuse 
or delay the right of justice.” 
These two principles encap-
sulate our modern day Sixth 
Amendment right to trial by 
jury and our Fifth and Four-
teenth Amendments containing 
clauses that act as safeguards 
from the arbitrary denial of 
life, liberty and property by 
government outside sanction 

of law, otherwise known as Due 
Process.

In his “Letter from a Bir-
mingham Jail,” Rev. Dr. Martin 
Luther King Jr. used a phrase 
“Justice too long delayed is 
justice denied.” Ascribing 
this powerful legal maxim to 
“distinguished jurist of yes-
teryear,” it is clear that King, 
as well as the entire Civil 
Rights movement in the United 
States, was greatly influenced 
by Magna Carta. The phrase 
itself has become a rallying cry 
for legal reformers spanning 
the globe, who seek redress 
against courts or governments 
acting too slowly when con-
fronted with legal and social  
grievances.

Magna Carta has transcend-
ed time, and retains relevance 
because its principles are fun-
damentally rooted in Natural 
Law. In 2003 Justice Sandra 
Day O’Connor calculated 
that the U.S. Supreme Court 
alone had cited Magna Carta 
50 times in the last 40 years. 
Surely, Magna Carta will con-
tinue to be a part of American 
jurisprudence in perpetuity. On 
the event of the 800th anniver-
sary of Magna Carta, we reflect 
not merely upon its antiquity, 
but upon its timelessness, 
and vast fundamental con-
tribution to democracy and 
enduring notions of freedom, 
here in the United States and 
abroad.

Ronald Castorina Jr. practices at The 
Law Offices of Ronald Castorina Jr., 
concentrating in civil and criminal 
litigation.
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President
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President
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Director
Richmond County Bar  
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Timeless Document  
Inspires Legal Reformers

The “Rule of Law” is the 
fundamental structure of a 

free society guided by principle 
and not power. From the earli-
est times, philosophers ques-
tioned how a society ought to 
be governed and under what 
authority the people should 
be ruled. Aristotle wrote in his 
treatise “Politics”: 

It is more proper that law 
should govern than any 
one of the citizens: upon 
the same principle, if it is 
advantageous to place the 
supreme power in some 
particular persons, they 
should be appointed to be 
only guardians, and the ser-
vants of the laws.
The premise of the “Rule of 

Law” is that there is a social 
contract for each of the rela-
tionships between sovereigns 
and citizens, and each compact 
explains the duties and obliga-
tions of one body to the other. 

The compact of the duty of 
the state to the individual is 
Constitutional Law, under which 
the power of the state is limited 
in its capacity to enforce its will 
against the citizen. Examples of 
this are the Magna Carta, the 
U.S. Constitution, and the New 
York Constitution. 

The compact of the duty of 
the citizen to the state is the 
Penal Code, under which the 
citizen must conform to a mini-
mum standard of behavior.

The compact of the duty 
of sovereigns to each other 
is International Law, under 
which the ability of states 
to impose their will on each 
other or upon humanity is lim-
ited, with authority granted to 
other states or organizations 
to restrain abuses of power. 
Examples of this are the Unit-
ed Nations Charter, the Inter-
national Atomic Energy Com-
mission, and the International 
Court in The Hague. 

The compact of the duty 
citizens have to each other 
is Contract Law and its two 

most important derivatives—
the law of property (rights of 
ownership) and the law of torts 
(duties to other citizens).

Without these contracts 
between the parties of society, 
there would be no stable owner-
ship of property, no freedom to 
believe, and people would live 
in fear of tyranny by the strong. 

It has become common to 
wish for fewer laws, to reduce 
the duties we have to each 
other, and to demand more 
“freedom to do as we please.” 
The promise of this libertarian 
approach is that when everyone 
is free to do whatever they wish, 
then creativity and innovation 
will reign and wealth will grow 
for all. History has taught us 
that the contrary is true: Where 
there are no rules, power domi-
nates and the weakest suffer. 
This is because no one actu-
ally wishes for total lawless-
ness, but rather to honor laws 
that benefit their position and 
to ignore laws that limit their  
power.

It is only the complete equal-
ity of the “Rule of Law” that 
gives the greatest to all: applied 
to all equally, restrictions on all 
equally, empowerment of all 
equally. It requires honest leg-
islators to create the laws, hon-
est judges to arbitrate the laws, 
and honest lawyers to zealously 
enforce the rights of everyone. 
Although the Magna Carta’s 
first form lasted less than a 
year, its many incarnations 
have been a bedrock for liberty 
now for eight centuries, inspir-
ing people and states towards 
more peaceful and prosper-
ous lives. It is only through 
dedication to this principle that 
society achieves its greatest  
potential. 

As Cicero wrote: “We are all 
servants of the laws in order 
that we may be free.”

Sam Braverman is a partner at Fasulo 
Braverman & Di Maggio.

Sam Braverman
President
Bronx County Bar  
Association

Be a Servant of the 
Law

Wish List, or Reflection of Actual Governance?

Bronze doors of the U.S. Supreme Court with eight bas-relief panels 
depicting scenes of the evolution of Western law. One of the panels 
devoted to Magna Carta, at the bottom right of the door, shows King 
John of England being coerced by the Barons to place his seal upon the 
Magna Carta in 1215.

An idea that originated in the Magna 
Carta—that people possess rights that 
cannot be overruled—inspired many 
contemporary civil activists and advo-
cates. At left, Eleanor Roosevelt holds a 
copy of the Universal Declaration of Hu-
man Rights in 1949. It was ratified by the 
United Nations in 1946, and Roosevelt 
described it as a “Magna Carta for all 
mankind.” 

The phrase “Justice too long delayed is 
justice denied,“ used by civil rights leader 
Martin Luther King Jr., above, in his 1967 
“Letter from a Birmingham Jail,” can be 
traced back to the Magna Carta.
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Redrafting Bylaws Highlights Democracy’s Beauty
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By 1215, King John of England 
was in a bit of a pickle. The 

Anglo-French War of 1202-1214, 
where England and France fought 
for the domination of northern 
France, ended with a victory by 
the French in 1214. Returning 
to England, King John soon ran 
into a confrontation with the 
feudal barons who had financed 
his largely mercenary army. By 
1215, fed up with the onerous tax-
ation, the rebel barons renounced 
their allegiance to King John and 
captured the city of London. 
In June 1215, the King and the 
rebel barons met on a battle-
field in southern England where 

the barons made their formal 
peace with King John in return 
for his seal on a document that 
came to be known as the Magna  
Carta.

Viewed as a peace treaty, as it 
was intended, the Magna Carta 
was a spectacular failure. Soon 
after placing his seal on the 
Magna Carta, King John asked 
Pope Innocent III, the Overlord 
of England, to annul it. The rebel 
barons, in turn, refused to sur-
render control of London. By 
September 1215, both King John 
and the barons had repudiated 
the Magna Carta, leading to the 
First Baron’s War.

Viewed as a symbol—as the 
embodiment of the basic con-
cepts of the rule of law—the 
Magna Carta has fared much bet-
ter. The original seal of the state 
of Massachusetts, engraved by 
Paul Revere, shows a militiaman 
with a sword in one hand and the 
Magna Carta in the other, while 
the Magna Carta is on the front 
door of the U.S. Supreme Court.

The Magna Carta was not 
meant to protect the rights of all 
people, but rather feudal barons 
and freemen when most people 
fell into neither category. Never-
theless, the Magna Carta embod-
ied a number of revolutionary 
concepts, including the right of 
the church to be free from gov-
ernmental interference, the right 
of citizens to own and inherit 
property, the right of access to 
swift justice, and the right to be 
free from excessive taxes.

On a broader scale, though, the 
Magna Carta embodies the con-
cept of the rule of law through 
provisions providing for due 

process and a trial by jury: “No 
free man shall be seized or impris-
oned, or stripped of his rights 
or possessions, or outlawed or 
exiled … except by the lawful 
judgment of his equals or by 
the law of the land.” And, with a 
“security clause” providing for a 
council of barons to ensure King 
John’s compliance with the char-
ter, and allowing the council to 
take over command of the king-
dom in the event of a breach by 
the King, the concept that no man, 
including the King, was above the 
law was first introduced.

This year, as we celebrate the 
800th anniversary of the Magna 
Carta, we are reminded that 
the Magna Carta is an enduring 
symbol of the long road leading 
to the freedoms and rights we 
enjoy today and of the unique 
role lawyers have in supporting 
and upholding the rule of law.

John P. McEntee is a commercial 
litigation partner at Farrell Fritz.

By now, you have read or skim- 
med over enough articles 

today to learn the history of the 
Magna Carta and the flowery 
platitudes noting the pertinent 
provisions that form some of 
the cornerstones of our system 
of justice. I would like to take 
this opportunity to play dev-
il’s advocate and ask whether 
this document is still relevant  
today.

While the barons of yore 
fought for equal access to the 
courts and to hold the king to the 
same rule of law, the by-product 
of that battle was that the “com-
moners” also were granted that 
same access to the courts. How-

ever, then as now, the question 
still remains: Is the right to justice 
the same thing as equal access 
to justice?

An example of the inequal-
ity of justice that still exists is 
in the area of residential fore-
closures. Here in Queens Coun-
ty, foreclosure litigation has 
defaults by defendants as high 
as 50 percent, with residential 
foreclosures in Queens County 
having the highest percentage 
of pro se defendants than any 
other category of case, in part  
due to:

• 13.4 percent of the popula-
tion is 65 years of age (400,000 
people);

• 47.8 percent of the popula-
tion is foreign born;

• In nearly 60 percent of house-
holds a language other than Eng-
lish is spoken;

• Only 26 percent of house-
holds have broadband access 
with African-American and His-
panic households having much 
lower broadband access.

Commercial banks and savings 
institutions continue to earn net 
income in the hundreds of bil-
lions of dollars while New York 
remains the epicenter of the U.S. 
foreclosure crisis. As of May 5, 
2014, Queens had 10,060 proper-
ties in foreclosure, with minority 
neighborhoods experiencing 93 
percent of pre-foreclosures.

As our Attorney General, 
Eric T. Schneiderman correctly 
reported last year, “[f]ighting the 
fallout from the mortgage crisis 
is about more than preserving 
equity—it is about stabilizing 
our communities. Not only are 
foreclosures highly disruptive 
for families, but large numbers 
of foreclosures within neighbor-

hoods reduce property values 
and increase crime rates.”

Fortunately for the residents 
of Queens County, there is help. 
The Queens Volunteers Lawyers 
Project and its sister legal orga-
nizations such as The Legal Aid 
Society and Queens Legal Ser-
vices, is dedicated to providing 
attorneys, on a pro bono basis, to 
the residents of Queens County 
who cannot afford to retain a 
private lawyer to resolve their 
civil legal problems, especially 
in the area of residential foreclo- 
sures.

It is clear that in this year that 
we celebrate the 800th anniver-
sary of the Magna Carta, our least 
sophisticated and most vulner-
able defendants still do not have 
the same access to justice that 
other segments of society enjoy. 
Only when the right to justice is 
synonymous with equal access 
to justice can we be a great  
society.

Joseph Carola III is an attorney with 
Richard T. Lau & Associates.
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An Enduring Symbol of a Long Road

Strive Toward Equal Access to Justice

Truthfully, I knew very little 
about the Magna Carta 

before I began writing this arti-
cle. As I delved into the details, 
I quickly realized that the basic 
freedoms that I enjoy as a female 
American citizen are rooted in 
this 800-year-old document. The 
Magna Carta established the 
basic democratic principal that 
everyone is subject to the rule 
of law, no matter how powerful 
that person is or becomes. 

The Magna Carta is the foun-
dation of many of our basic con-
stitutional rights such as due pro-
cess, habeas corpus, trial by jury, 
and the right to travel. These are 
rights that many, at times, take 
for granted. But, as the history of 
our country and events unfold-
ing around the world remind us, 
we should never undervalue the 
core liberties and rights of our 
Constitution. All Americans 
should be mindful of this basic 
concept as it establishes our free-
doms, which are derived from the 
rule of law.

As a female American citizen, 
I am grateful for the freedom 
under the law established by 
the Magna Carta. Due to the 19th 
Amendment to the U.S. Constitu-
tion, which was only ratified in 
1920, I am guaranteed the right 

to vote. I used the word “only” 
even though this women’s right 
was established 95 years ago, 
because it occurred 144 years 
after the signing of the Declara-
tion of Independence. The Magna 
Carta principle that everyone 
is subject to the rule of law, no 
matter who they are—male or 
female—was critical to the suc-
cess of the decades-long efforts 
of the suffrage organizations.

The importance of the 19th 
Amendment and the long strug-
gle required for its ratification 
should not be forgotten, even 
though it was ratified 95 years 
ago. Throughout the world, there 
are still a handful of countries 
where women are not permitted 
to vote. While it seems uncivi-
lized that women are denied this 
basic right in the year 2015, it 
is a critical reminder that the 
800-year-old Magna Carta prin-
ciple establishing freedom under 
the law is still extremely relevant.

Commemorating the basic free-
doms under the law established 
by the Manga Carta on Law Day is 
an opportunity for all Americans 
to reflect on the importance of 
this principle to our freedoms.

Lucia Chiocchio is a partner at Cuddy 
& Feder.

Lucia Chiocchio
President
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800-Year-Old Principle Is  
Still Relevant to Women

tinual change and reform, however 
challenging, have been essential 
to human progress throughout 
history. There is no shortage of 
quotes from great leaders captur-
ing the importance of embracing 
change. Benjamin Franklin stated 
bluntly, “When you’re finished 
changing, you’re finished,” while 
President John F. Kennedy later 
recognized that “Change is the 
law of life. And those who look 
only to the past or the present 
are certain to miss the future.” 
President Abraham Lincoln 
perhaps best captured the 
need for continual adaptation, 
observing, “As our case is new, 
so we must think anew and act  
anew.”

While necessary and often 
beneficial, change is not always 
easy. Many of the momentous 
historical changes that we cel-
ebrate today were the subject 
of fierce debate and opposition. 
From the struggle to achieve 
passage of the 13th Amendment 
abolishing slavery at the end of 
a bloody four-year civil war, to 
the fight for women’s suffrage 
and the violent uproar decades 
later during the Civil Rights Move-
ment, major changes advancing 
our democracy and equal rights 
were not easily achieved. Yet 
despite resistance and apprehen-
sion, these and countless other 
changes throughout our history 
resulted in undeniable progress, 
immense benefits for our society 
and significant advancements for 
the cause of justice. 

As we celebrate historic 
change on this Law Day, we also 
recognize that incremental prog-
ress on a more operational level 
can result in significant advance-
ments as well. The New York State 
Court System has embraced the 
need for continual change in 
order to best serve its constitu-
ents. Under the leadership of 
Chief Judge Judith S. Kaye and 
then Chief Administrative Judge 
Jonathan Lippman, over two 
decades ago, our courts began 
experimenting with “problem-
solving courts.” These courts 
combine intensive judicial moni-
toring, coordination with outside 
services and treatment where 
appropriate to better address 
the underlying problems that 
repeatedly bring many people 
into the court system, achieve 
more meaningful justice and 
reduce recidivism. At the time, 

critics objected to the more 
proactive role of the courts and 
judges under the problem-solving 
model.2 The results, however, 
proved enormously successful in 
achieving fair, effective and posi-
tive outcomes, not only for the 
litigants and their families, but 
also for the public safety of our 
communities. By taking a tradi-
tional institution and its core mis-
sion, and adapting it to the world 
in which we live, our courts have 
been able to achieve remarkable 
results. With more than 300 cur-
rently in operation throughout 
the state, our problem-solving 
courts have become nationally 
and internationally acclaimed 
models.3 

More recently, Chief Judge 
Lippman’s groundbreaking 
access to justice initiatives, 
which at times have met with 
hesitation from some members 
of the legal community, are mak-
ing a real difference in the lives 
of low-income New Yorkers who 
cannot afford attorneys in civil 
cases involving the very necessi-
ties of life. Among his many inno-
vative efforts to expand access 
to civil legal services, last year, 
Chief Judge Lippman established 
the Pro Bono Scholars Program. 
More than 100 third-year New 
York law students in this pro-
gram, the first of its kind in the 
country, are currently working 
in placements through which 
they will collectively donate 
over 48,000 hours to New York-
ers unable to afford counsel. 
Last year, we also launched pilot 
programs in which trained non-
lawyers called “navigators” pro-
vide information, guidance and 
moral support to unrepresented 
litigants. Preliminary feedback 
received from both litigants 
and the judges has been enor-
mously positive, and a recent 
study demonstrated measurable 
benefits of the program.4 More-
over, our experience to date is 
alleviating concerns that this 
non-lawyer program poses any 
threat to the bar, as the assis-
tance provided falls outside the 
practice of law and is directed 
towards those who are not able 
to afford an attorney under any 
circumstances. These initiatives 
are ensuring that the court sys-
tem truly fulfills its promise and 
its mandate to provide equal jus-
tice for all. 

With this track record of 
productive change in mind, we 
look towards the future with a 
commitment to building upon 
this progress and exploring fur-

ther change. On the access to 
justice front, the launch of the 
Poverty Justice Solutions pro-
gram this year will extend the 
reach of the Pro Bono Scholars 
Program by selecting 20 Scholars 
to serve in two-year fellowships 
with civil legal service provid-
ers after graduation. Their work 
to help low-income New York-
ers preserve their housing will 
help prevent homelessness and 
enable providers to handle an 
estimated 4,000 additional mat-
ters each year. At the same time, 
we will pursue legislation to build 
upon the success of the “naviga-
tor” program by creating a more 
substantial role for non-lawyers 
through a new Court Advocates 
program in Housing Court and in 
consumer credit cases.

We have also made signifi-
cant progress when it comes 
to e-filing. When the New York 
courts first began experimenting 
with e-filing 16 years ago, many 
raised concerns about how the 
courts would adequately provide 
security and feared that users 
would lack the knowledge and 
equipment necessary to use the 
system. Today, with over 58,000 
attorneys and others as regis-
tered users of the New York State 
Courts Electronic Filing System 
and almost one million cases 
e-filed, those concerns have 
been allayed. In many regards, 
e-filing has been able to provide 
a far greater level of security 
than that which exists for paper 
documents, and there have been 
relatively few instances in which 
parties and attorneys have felt 
the need to opt-out, although 
the option remains available. 
New York’s legal community 
has embraced the digital rev-
olution and the substantial 
cost-saving benefits of modern  
technology.

In light of the tremendous 
success of e-filing in our courts 
and the considerable cost-saving 
benefits of modernization, this 
year we are seeking the flexibil-
ity necessary to expand manda-
tory e-filing to additional venues, 
courts and case types.

In the coming months, the 
courts will also promote much-
needed criminal justice reform 
by working with Gov. Andrew M. 
Cuomo to finally raise the age of 
criminal responsibility; seeking 
to enact additional safeguards 
against wrongful convictions; 
and proposing modernization 
of the grand jury to enhance 
public confidence in our justice  
system.

Whether considering changes 
to New York’s bar examination 
in light of the increasingly bor-
derless practice of law, or taking 
a good hard look at our state’s 
current system for attorney dis-
cipline to enhance efficiency, 
effectiveness and fairness, we 
continue to explore change and 
seek improvement to respond to 
the new world in which we live 
and the new challenges we face.5 
Only by doing so can we truly 
advance justice and best serve 
the people of our state.

Great leaders throughout his-
tory have taught us that strong 
and successful  leadership 
requires embracing and inspir-
ing change while also being 
adaptable and willing to adjust 
whenever necessary. The 800th 
anniversary of Magna Carta, a 
document that set the stage for 
monumental change and the tri-
umph of the rule of law, inspires 
us to renew our commitment 
to explore and initiate change 
that will enhance our system of 
justice—a commitment our Chief 
Judge has taken to heart.

•••••••••••••••••••••••••••••
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credibility of the court to the 
grand jury. By adding judicial 
oversight in these incendiary 
cases, this proposal places appro-
priate supervisory responsibility 
with the court, assuring public 
trust in the fairness and objec-
tivity of the grand jury process.

Second, the legislation would 
lift the veil of grand jury secre-
cy in cases of important public 
interest where a grand jury votes 
not to indict. There are legitimate 
reasons for maintaining confi-
dentiality surrounding grand 
jury proceedings generally: to 
prevent tampering with the pro-
ceedings, to protect those who 
are investigated but not indicted 
from public embarrassment or 
stigma, to encourage the full and 
frank cooperation of reluctant 
witnesses, and to prevent leaks 
that could result in the subject of 
a grand jury investigation fleeing 
to avoid indictment. But while 
compelling, these reasons do not 
justify the broad brush of the cur-
rent law, which bans virtually all 
disclosure.

Yet there are cases where the 
rationale for secrecy is not well 
served and where maintaining 
that secrecy significantly under-
mines public trust in the criminal 
justice process. When a grand 
jury votes to indict, informa-
tion about the case becomes 
publicly available as the case 
proceeds. But when a grand 
jury declines to indict, secrecy 
rules deny the public even a 
minimum level of access to the 
process. This is not inappropri-
ate in most cases. In controver-
sial and high profile cases, how-
ever, it becomes an obstacle to 

meaningful appreciation of the 
process and to public faith in 
our institutions of government.

Under the court system’s pro-
posed legislation, in cases where 
a grand jury has voted not to 
bring charges, the judge will be 
authorized to disclose material if 
the general public is likely aware 
that a criminal investigation was 
conducted, where the identity of 
the subject of the investigation 
has already been disclosed pub-
licly or the subject consents to 
disclosure, and where there is 
significant public interest in dis-
closure. By allowing the public 
access to information in these 
cases, the courts will dispel the 
mystery that for many gives rise 
to mistrust. The material that 
may be released would include: 
the criminal charge or charges 
submitted, the legal instructions 
provided to the grand jury, the 
testimony of public servants 
and experts, and the testimony 
of all other witnesses with names 
redacted. Written applications for 
disclosure may be made by any-
one with notice to the prosecutor 
or on the court’s own motion. In 
order to prevent harm, the court 
may limit disclosure where it 
might lead to the discovery of 
the identity of a civilian witness, 
jeopardize a criminal investiga-
tion, or pose a threat to the health 
or safety of a grand juror, a wit-
ness, or the public.

With these two changes to the 
law, it is my hope that we can 
promote public confidence in 
the grand jury, a venerable but 
undeniably ancient institution 
based on ideas dating back 800 
years to the Magna Carta. The 
grand jury must be updated to 
meet the multifaceted challenges 
that we face in the present day 
criminal justice system.

« Continued from page 1
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1215 Magna Carta’s anniversary commemorative items: 5-cent U.S. 
postage stamp released in 1965 to commemorate its 750th anni-
versary, above, and an official website for the Magna Carta’s 800th 
anniversary (http://magnacarta800th.com), below, featuring latest 
news and events. On June 11-15, 2015 in London, the American 
Bar Association will present a series of CLE sessions, ending the 
Association’s yearlong celebration of this historic charter.
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erty without due process of law.” 
The 14th Amendment similarly 
protects against the deprivation 
of these basic individual rights 
by any action of state government 
that does not comport with due 
process, and thus also rests upon 
Chapter 39 of the Magna Carta.

The right to due process, his-
torically derived from the liberties 
granted by the Magna Carta, was 
the foundation for the Appellate 
Division, Second Department’s 
2014 opinion in People v. Hamil-
ton, 115 A.D.3d 12. In Hamilton, the 
Second Department, over which 
I preside, held that a “freestand-
ing” claim of actual innocence 
may serve as a ground to vacate 
a criminal conviction under CPL 
440.10(1)(h). In recognizing such a 
claim for the first time at the appel-
late level, my colleague Justice 
Sylvia Hinds-Radix, who authored 
the opinion, wrote on behalf of the 
court that “it is abhorrent to our 
sense of justice and fair play that 

someone innocent of a crime may 
be incarcerated or otherwise pun-
ished for a crime which he or she 
did not commit.”

In Hamilton, the defendant was 
convicted of murder in the second 
degree stemming from the shoot-
ing of Nathaniel Cash in Brook-
lyn. At his 1993 trial, the primary 
witness against the defendant 
was the victim’s girlfriend, Jewel 
Smith. Although the defendant 
had intended to present an alibi 
defense, he did not do so because 
one of his planned witnesses 
claimed to be too ill to appear, and 
the other claimed to be too fright-
ened to appear. After the jury ver-
dict but prior to sentencing, Smith 
recanted her testimony, assert-
ing that she had testified falsely 
because the police had threatened 
her with criminal prosecution 
and the removal of her children. 
The defendant then moved to set 
aside the verdict pursuant to CPL 
330.30, relying largely upon Smith’s 
recantation. Following a hearing, 
the trial court denied the defen-
dant’s motion, finding that the 
recantation was unreliable. The 

defendant was then sentenced to 
an indeterminate term of 25 years 
to life imprisonment.

In 1994, the defendant made 
the first of several motions to 
vacate his conviction pursuant 
to CPL 440.10. The 1994 motion 
was based on the testimony of 
a newly discovered eyewitness, 
who claimed that the defendant 
had not committed the murder. 
During a hearing on the motion, 
the defendant sought to pres-
ent the testimony of two newly 
discovered alibi witnesses, who 
had not been named in his pre-
trial alibi notice. The defendant 
alleged that two new alibi witness-
es, one of whom was a New Haven 
police officer, had been unavail-
able at the time of trial because 
they could not be located. The 
Supreme Court did not permit 
the two new alibi witnesses to 
testify. The Supreme Court there-
after denied the defendant’s 1994 
motion, finding that the testimony 
of the new eyewitness was not 
credible, and explaining that it 
had not permitted the two new 
alibi witnesses to testify because 

they had not been listed on the 
defendant’s alibi notice, and the 
defendant had failed to estab-
lish that they could not have 
been located in time to testify 
at trial with the exercise of due  
diligence. 

After several intervening 
motions were denied, in 2009 
the defendant again moved to 
vacate his conviction pursu-
ant to CPL 440.10. In support of 
his 2009 motion, the defendant 
argued that he was entitled to an 
evidentiary hearing based upon 
evidence of his actual innocence, 
which included affidavits of the 
two alibi witnesses who had not 
been permitted to testify at the 
hearing on his 1994 motion. The 
Supreme Court denied the defen-
dant’s motion without a hearing, 
concluding, among other things, 
that the affidavits of the alibi wit-
nesses did not constitute newly 
discovered evidence.

On appeal, the Second Depart-
ment held in Hamilton that the 
imprisonment of an innocent 
person violated the Due Process 
Clause of the New York Constitu-

tion. Thus, a defendant’s actual 
innocence is a cognizable ground 
upon which to vacate a convic-
tion pursuant to CPL 440.10(1)(h), 
which authorizes a court to vacate 
a judgment which was obtained 
in violation of an accused’s con-
stitutional rights. In reaching its 
holding, the Second Department 
emphasized that a person who 
has not committed any crime has 
a liberty interest in remaining free 
from punishment. Accordingly, 
the conviction or incarceration 
of an innocent person, “which 
deprives that person of freedom 
of movement and freedom from 
punishment and violates elemen-
tary fairness, runs afoul of the 
Due Process Clause of the New 
York Constitution.” 

The Second Department also 
pointed out that subjecting an 
innocent person to punishment 
was inherently disproportionate 
to the acts committed by that 
person, and therefor violated the 
New York Constitution’s prohibi-
tion against cruel and unusual 
punishment. In the defendant’s 
case, the Second Department 

found that he had made a prima 
facie showing of actual inno-
cence by submitting evidence 
of a credible alibi and manipula-
tion of witnesses, and of the fact 
that the primary witness against 
him had recanted. The Second 
Department concluded that this 
showing entitled the defendant 
to a hearing at which all reliable 
evidence could be considered 
in determining whether he had 
established, by clear and convinc-
ing evidence, that he was actually  
innocent.

The barons who demanded 
that King John accede to the rule 
of law could not have foreseen 
that the liberties granted by the 
Magna Carta would endure over 
the centuries and guide govern-
ment action, in a representative 
democracy far from their shores. 
We nevertheless owe a debt of 
gratitude to the Magna Carta, for 
it is the precursor of the concept 
of due process, which has now 
been declared to protect a per-
son who can establish his or her 
factual innocence of a crime from 
continued imprisonment.

Eng
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the rights obtained by individu-
als in one state truly travel with 
them to another continues to be 
the subject of much debate and  
litigation.

Voting Rights

Voting is a fundamental right 
that many citizens of the Unit-
ed States share. Yet, less than 
50 years ago, strict residency 
requirements prohibited new resi-
dents in some states from exer-
cising this fundamental right.3 
In 1970, a law professor moved 
to Tennessee, attempted to reg-
ister to vote and was refused 
because of strict residency 
requirements—he needed to be 
a resident of the county for three 
months prior to the election and 
a resident of the state for “the 
one year period next preceding 
that election.”4 The professor 
appealed the decision and, upon 
exhausting his state administra-
tive remedies, commenced an 
action in the U.S. District Court 
of Tennessee.5 The District Court 
concluded that the durational 
requirements violated the U.S. 
Constitution and were therefore 
null and void.6 The U.S. Supreme 
Court affirmed, finding, in rele-
vant part, that the “durational 
residence requirement directly 
impinges on the exercise of a sec-
ond fundamental personal right, 
the right to travel.”7 However, the 
court further held that “appro-
priately defined and uniformly 
applied requirements of bona 
fide residence” could withstand 

constitutional scrutiny.”8 On 
that basis, in 1972, New York’s 
voter residency requirements 
were upheld by the U.S. District 
Court for the Southern District 
of New York.9 

Medical Care

The right to medical care 
has also been reviewed in the 
context of the right to travel. 
In 1973, the New York Court of 
Appeals determined that the 
provision of medical assistance 
based on “any minimum period 
of residence” violated the Equal 
Protection Clause of the 14th 
Amendment.10 However, other 
states did not share this view. 
For example, in 1971, after mov-
ing from New Mexico to Arizona, 
an indigent individual suffered a 
severe respiratory attack and was 
sent to a nonprofit private hospi-
tal.11 When the private hospital 
sought to transfer the individual 
to a county hospital, the county 
refused, relying on an Arizona 
statute that required an indi-
gent to be a resident of a county 
for the preceding 12 months in 
order to be eligible for free non-
emergency care.12 Subsequently, 
an action was commenced to 
determine whether the county 
was obligated to provide medical 
care or was liable to the private 
hospital for costs incurred.13 Ulti-
mately, the Supreme Court found 
that the residency requirement 
impinged on the indigent plain-
tiff’s constitutional right to travel 
because it penalized interstate 
travel and had the possibility 
of deterring migration.14 Thus, 
the court held, the requirement 
could not be upheld because 

it did not further a compelling state 
interest.15 

Veterans Rights 

In the 1970s, the New York Con-
stitution and Civil Service Law 
granted a five-point preference in 
competitive civil service exami-
nations to honorably discharged 
veterans who served in time of 
war and had been New York state 
residents at the time of induction 
in the armed forces.16 Two veter-
ans who were negatively impact-
ed by the residency requirement 
commenced an action claiming 
that it offended their constitu-
tional rights to equal protec-
tion and to travel.17 In setting 
the framework for its analysis, 
the Supreme Court stated that 
“[w]henever a state law infringes 
a constitutionally protected right, 
[the court must] undertake inten-
sified equal protection scrutiny of 
that law.”18 The court concluded 
that the preference violated the 
veterans’ “constitutionally pro-
tected rights to migrate and to 
equal protection of the law” to the 
extent that it was only available 
to resident veterans who lived in 
New York at the time they entered 
the armed forces.19 

Marriage Rights

In the 1960s, as a result of 
anti-miscegenation statutes,20 
interracial married couples 
faced arrest when traveling to 
certain states.21 Such restrictive 
Virginia laws were challenged by 
an interracial couple who had 
been arrested after traveling to 
the District of Columbia to legally 
marry and then returning to their 

home state of Virgina.22 They were 
convicted of leaving the state to 
evade the law and sentenced to 
one year in jail.23 Following their 
convictions, the couple moved to 
the District of Columbia, where 
their marriage was legal, and 
unsuccessfully challenged their 
convictions on the ground that 
the statutes under which they 
were convicted were unconsti-
tutional.24 The Supreme Court 
ultimately agreed, finding that 
Virginia’s statutes violated both 
the Equal Protection and Due Pro-
cess Clauses of the 14th Amend-
ment inasmuch as they restricted 
the freedom of citizens to marry 
solely based on racial classifica-
tions.25 Specifically, the court held 
that “the freedom to marry, or 
not marry, a person of another 
race resides with the individual 
and cannot be infringed by the 
State.”26 

Today, the question of whether 
the right to marry travels from 
state to state remains unanswered 
for same-sex couples. While same-
sex marriage has been legalized 
in 37 states and the District of 
Columbia,27 there are 13 states 
that prohibit it. This incongruence 
threatens the rights of same-sex 
married couples who wish to 
migrate to those 13 states while 
maintaining, among other things, 
shared health insurance, custody, 
tax incentives, property owner-
ship and the right to divorce. The 
Appellate Division, Third Depart-
ment dealt with this very issue 
prior to New York’s legalization 
of same-sex marriages, when two 
female New York residents who 
had entered into a civil union in 
Vermont sought dissolution in 
New York.28 Ultimately, the court 

determined that, despite the fact 
that the parties could not enter 
into a civil union in New York, 
this state’s courts could, as a 
matter of comity, recognize the 
civil union status of the parties 
and entertain an action for dis-
solution.29 While New York settled 
the matter in favor of same-sex 
couples, other states have not.30 
As a result, numerous same-sex 
married couples have filed law-
suits to seek clarity and fairness.31 

In January 2015, the Supreme 
Court granted four petitions for 
writ of certiorari from the Sixth 
Circuit Court of Appeals.32 The 
petitions were filed by four states 
in the Circuit—Kentucky, Michi-
gan, Ohio and Tennessee—and 
consolidated into one appeal.33 
The grant of certiorari is limited 
to the following two questions: 

1) Does the Fourteenth 
Amendment require a state 
to license a marriage between 
two people of the same sex? 
2) Does the 14th Amendment 
require a state to recognize 
a marriage between two 
people of the same sex when 
their marriage was lawfully 
licensed and performed out-
of-state?34 
This much awaited decision 

will, unquestionably, have a 
significant effect on the rights 
of citizens to travel freely from 
state to state.

Conclusion

As we look to the future, we New 
Yorkers look forward to the day 
when every individual, without 
regard to ethnicity, sexual orien-
tation, income status or choice of 
residency, can share in the free-

dom to migrate from state to state 
without the fear of losing funda-
mental rights. 
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Murray v. Hoboken Land, 59 U.S. 
272, the court declared that, “[t]
he words ‘due process of law’ were 
undoubtedly intended to convey 
the same meaning as the words 
‘by the law of the land’ in Magna 
Carta.” Id. at 276.

It is indisputable that the Magna 
Carta has had a powerful influence 
on the development of American 
constitutional law. The Supreme 
Court has cited the Magna Carta 
on a wide variety of constitutional 
issues, including the rule of law, 
the right to petition, the right to 
a speedy trial, protection from 
unlawful search and seizure, habe-
as corpus, the right to a jury trial, 
the prohibition against cruel and 
unusual punishment, the right to 
appear before a judge trained in the 

law, separation of powers, double 
jeopardy, protection against com-
pulsory self-incrimination and the 
right to due process of law.

The Supreme Court opinions 
refer to the Magna Carta in almost 
reverential tones. In Brown v. U.S., 
12 U.S. 110 (1814), the Magna Carta 
was referred to as “that venerable 
foundation of English law and lib-
erty.” In Twining v. State of New 
Jersey, 211 U.S. 78, 105 (1908), 
the court quoted an English his-
tory book describing the Magna 
Carta as “a sacred text, the nearest 
approach to an irrepealable fun-
damental statute that England has 
ever had.” And in Moody v. Daggett, 
429 U.S. 78 (1976), the court, refer-
encing a prior decision describing 
the right to a speedy trial as one 
of the most basic rights preserved 
by our constitution stated: “[t]hat 
holding rested in part on common 
law tradition of such a foundational 

nature as to be reflected in Magna 
Carta itself.” Id. at 92.

Reference to the Magna Carta is 
not limited to the court’s 18th and 
19th century jurisprudence. Chap-
ter 20, which states that “a free man 
shall be fined only in proportion 
to the degree of his offence” was 
frequently cited by the court in a 
series of Eighth Amendment cases 
decided at the end of the 20th cen-
tury. In Solem v. Helm, 463 U.S. 
277 (1983), Helm was convicted 
of uttering a bad check and sen-
tenced under South Dakota’s recidi-
vist statute to life imprisonment 
without the possibility of parole. 
The court held that the Eighth 
Amendment prohibits sentences 
that are disproportionate to the 
crime committed. Justice Lewis F. 
Powell Jr. found the proportional-
ity principle deeply rooted in com-
mon law, noting that “in 1215 three 
chapters of the Magna Carta were 

devoted to the rule that amerce-
ments may not be excessive.” Id. at 
284. Eight years later, in Harmelin 
v. Michigan, 501 U.S. 957 (1991), 
the principle of proportionality was 
again at issue and the court again 
noted that the principle derives in 
part from the Magna Carta’s ban on 
excessive amercements.

Discussion of the Magna Carta’s 
proportionality principle is also 
found in 20th century civil cases. 
In Browning Ferris Industries v. 
Kelco Disposal, 492 U.S. 257 (1989), 
Kelco, a garbage disposal company 
in Vermont, brought antitrust and 
tort claims against Browning Fer-
ris. A jury awarded Kelco $51,146 
in compensatory damages, and $6 
million in punitive damages. The 
court examined the history of the 
Eighth Amendment and held that 
it does not apply to awards of puni-
tive damages in cases between pri-
vate parties. The court cited Magna 

Carta 33 times. Justice Harry 
Blackmun, writing for the majority, 
concluded that the excessive fines 
clause was intended to limit only 
those fines directly imposed by, 
and payable to, the government. 
For support, Blackmun traced the 
Eighth Amendment to the Magna 
Carta, noting that “[t]he compact 
signed at Runnymede was aimed 
at putting limits on the power of 
the king.” Id. at 271.

Not surprisingly, many of the 
principles found in the Magna Carta 
were incorporated into our state 
Constitution. The New York Court 
of Appeals has cited the Magna 
Carta in criminal and civil cases. 
In People v. Isaacson, 44 N.Y.2d 511 
(1978), the court held that it may 
impose higher standards under the 
New York Constitution’s Due Pro-
cess Clause than those held to be 
necessary under the U.S. Constitu-
tion, and dismissed a drug convic-

tion based on police misconduct. 
The doctrine that the outrageous 
conduct of law enforcement may 
offend due process “is an ancient 
one traceable to Magna Carta.” Id. 
at 522. Later, in Brown v. State, 89 
N.Y.2d 172 (1996), the court deter-
mined that a civil cause of action 
may be asserted against the state 
for violation of search and seizure 
clauses of the state Constitution. 
The court stated that “the prohibi-
tion against unlawful searches and 
seizures originated in the Magna 
Carta and has been part of our 
statutory law since 1828.” Id. at 188. 

The Magna Carta became a foun-
dational document for our federal 
and state constitutions. The numer-
ous citations to the Magna Carta in 
American judicial opinions demon-
strates that it has helped shape the 
course of our legal history and it 
remains one of the most enduring 
symbols for the rule of law.

Scudder
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deprived or outlawed or exiled 
or in any way ruined, nor will 
we go or send against him, 
except by the lawful judgment 
of his peers or by the law of 
the land.
In the 800 years after their 

memorialization, the words “law 
of the land” have taken hold and 
grown roots. Imagine if you will, 
those roots leading to the growth 
of the mighty oak of constitu-
tional democracy. This mighty 
oak includes the constitutional 
grant of “due process of law” in 
the Fifth and 14th Amendments 
to the U.S. Constitution. These 
amendments remain steadfast 
in providing a guarantee against 
unequal treatment and the arbi-
trary denial of life, liberty or 
property without legal process. 
These guarantees, first afforded 
only to “free men,” have expanded 
in many directions, like branches 
of a tree, as society evolves and  
flourishes. 

The U.S. Supreme Court has 
served as a significant vehicle 
for advancing the protections 
and rights of individuals. Article 
III of the Constitution vests the 

Supreme Court with the ultimate 
authority to determine whether 
laws enacted by Congress and 
the states comport with the 
U.S. Constitution, the supreme 
law of the land. Throughout the 
years, application of constitu-
tional principles have evolved 
along with our societal experi-
ences and knowledge, consis-
tent with our expanded wisdom 
regarding what we stand for as a  
country.

In January 2015, the U.S. 
Supreme Court agreed to hear 
four cases, on appeal from the 
Sixth Circuit, addressing the issue 
of whether the 14th Amendment 
precludes states from banning 
same-sex marriage and/or refus-
ing to recognize marriages law-
fully licensed and performed in 
other states. Obergefell v. Hodges, 
_ U.S. _, 135 S. Ct. 1039 (2015) 
(Obergefell cases).3 A decision 
on this issue may further expand 
one of the branches of civil rights 
that has been growing out of our 
mighty oak for over 40 years.

Loving v. Virginia, 388 U.S. 1 
(1967) provides a legal back-
ground for advancing marriage 
equality, the issue argued in the 
Supreme Court this past week. 
In Loving, a black woman and 
a white man from Virginia got 

married out of state, where their 
union was legal, and, upon their 
return to Virginia, the couple was 
arrested, indicted, and pled guilty 
to violating Virginia’s criminal 
miscegenation law. They were 
sentenced to a year in prison, 
with the sentence suspended on 
condition that they not return to 
the state for 25 years. The Lov-
ings instituted a class action 
lawsuit challenging Virginia’s 
statute under the 14th Amend-
ment. On appeal, the Supreme 
Court struck down the Virginia 
statute, and it held that the 
law violated the Lovings’ rights 
under both the Equal Protection 
and Due Process clauses of the 
14th Amendment. The decision 
stated in part: “[T]he freedom to 
marry has long been recognized 
as one of the vital personal rights 
essential to the orderly pursuit of 
happiness . … one of the ‘basic 
civil rights of man,’ fundamen-
tal to our very existence and 
survival.” Id. at 12 (citing Skin-
ner v. Oklahoma, 316 U.S. 535, 
541 (1942) (marriage is “one of 
the basic civil rights of man”) 
and Maynard v. Hill, 125 U.S. 190  
(1888)).

Approximately 35 years later, 
the Supreme Court was asked to 
consider the validity of a Texas 

statute making it a crime for 
two persons of the same sex to 
engage in certain intimate sexual 
conduct. Lawrence v. Texas, 539 
U.S. 558 (2003). The two petition-
ers in Lawrence were arrested in 
one of their homes, which the 
police had entered upon a report 
of a weapons disturbance, when 
observed engaging in conduct 
prohibited by the statute. Id. 
at 562-63. The petitioners chal-
lenged the Texas statute, and 
by 6-3 vote, the Supreme Court 
struck it down. In doing so, the 
court overruled its decision in 
Bowers v. Hardwick, 478 U.S. 186 
(1986), and held that the Texas 
statute violated the Due Process 
clause of the 14th Amendment. 
The decision stated: “Our laws 
and tradition afford constitutional 
protection to personal decisions 
relating to marriage, procreation, 
contraception, family relation-
ships, and education . … Persons 
in a homosexual relationship may 
seek autonomy for these purpos-
es, just as heterosexual persons 
do.” Id. at 574. 

In June 2013, the Supreme 
Court rendered two decisions 
which, in conjunction with the 
decisions in Loving and Lawrence, 
may provide some clues as to how 
the Supreme Court will decide 

the Obergefell cases. In United 
States v. Windsor, _U.S. _, 133 S. 
Ct. 2675 (2013), the court held, by 
5-4 decision, that the Defense of 
Marriage Act, which defined the 
term “marriage” under federal 
law as “a legal union between 
one man and one woman,” 
deprived same sex couples who 
are legally married under state 
laws of their Fifth Amendment 
right to equal protection. The 
same day, the court issued a 
decision in Hollingsworth v. Perry, 
_ U.S. _, 133 S. Ct. 2652 (2013), 
which involved a challenge to 
an amendment to the California 
Constitution, commonly known 
as Proposition 8, providing that 
“only marriage between a man 
and a woman is recognized by  
California.” 

In Perry, two same sex couples 
sued the California state officials 
responsible for enforcement of 
the amendment, claiming that it 
violated their 14th Amendment 
rights. When the state officials 
named in the suit refused to 
defend the measure, the propo-
nents of the amendment inter-
vened to defend it. The district 
court held that Proposition 8 vio-
lated both the Due Process and 
Equal Protection Clauses of the 
14th Amendment and permanent-

ly enjoined its enforcement. Perry 
v. Schwarzenegger, 704 F. Supp. 2d 
921 (N.D. Cal. 2010). On appeal, 
the Supreme Court held, by a 5-4 
decision, that the proponents of 
Proposition 8 did not have Article 
III standing to appeal the district 
court’s decision. This left the 
district court’s holding intact, in 
effect killing Proposition 8. 

The cases that were argued last  
week before the Supreme Court 
may decisively establish that mar-
riages between same-sex couples 
are constitutionally protected. 
Should marriage equality come to 
pass, it will be but another sturdy 
branch extending from the mighty 
oak which was planted 800 years 
ago in the fields of Runnymede, 
when those feudal barons took 
the unprecedented step of sow-
ing the fertile seeds of “the rule  
of law.”
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