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the use of “any manipulative or 
deceptive device or contrivance” 
in connection with natural gas and 
electricity trading that is subject 
to the jurisdiction of FERC.9 The 
amendments were patterned after, 
and directly reference, §10(b) of 
the Security and Exchange Act 
of 1934 (Exchange Act).10 In turn, 
FERC modeled its “Anti-Manipu-
lation Rule”11 after Securities and 
Exchange Commission (SEC) Rule 
10b-5, and intended it “to be inter-
preted consistent with analogous 
SEC precedent.”12

But FERC is still a relative new-
comer to enforcement, and FERC 
enforcement cases can present 
a number of unique consider-
ations for compliance officers. 
Most cases under FERC’s Anti-
Manipulation Rule have settled, 
meaning that there are few FERC 
precedents to guide corporate 
decision-making. The applicabil-
ity of securities law precedents 
to the largely physical markets 
that FERC regulates is imper-
fect, and this increases risk. In 
practice, the difference between 
legitimate trading and illegal 
manipulation seems to turn on 
subjective matters of perspec-
tive and intent, rather than on 
objective factors that corporate 
compliance officers can easily 
monitor. The resulting regulatory 
uncertainty is a major concern, 
because accusations involving the 
manipulation of markets for an 
essential commodity like energy 

can have significant reputational 
and financial consequences. The 
critical need for comprehensive 
and carefully-crafted FERC compli-
ance programs is clear.

Increased Uncertainty

As noted, EPAct and FERC’s 
regulations track the familiar 
language of the Exchange Act 
and Rule 10b-5, and FERC has 
stated that it will draw on SEC 
precedent. But FERC has provided 
little meaningful guidance about 
how SEC precedent will apply to 
unique electricity and natural 
gas markets. There are structural 
differences between the physical 
markets that FERC regulates and 
the securities markets, and FERC 
and the SEC have fundamentally 
different missions. FERC itself has 
observed “that the SEC does not 
have a duty to assure that the 
price of a security is just and 
reasonable, and [FERC’s] duty is 
not to protect purchasers through 
a regime of disclosure.”13

The application of familiar 
securities law precedents in the 
novel context of FERC-regulated 
energy raises complex questions. 
For example, FERC has recently 
focused on cross-market manipu-
lation, involving alleged schemes 
to deliberately incur a loss in one 
market in order to benefit a posi-
tion in a related market. FERC has 
found that deliberately incurring 
a loss (“uneconomic trading”) 
can satisfy the “fraud or deceit” 
element of its Anti-Manipulation 
Rule.14 This presents challenges 
for companies that simultane-
ously hold positions in related 
markets, because it is inevitable 
that some trades will settle out-
of-the-money. In a recent matter, 
the bank initially determined to 
fight allegations of market manip-
ulation based on uneconomic 

trading as a “point of principle” 
and argued that FERC’s position 
regarding uneconomic trading 
was “radical.”15 However, on Jan. 
22, 2013, FERC approved a Stipu-
lation and Consent Agreement in 
which the bank agreed to pay a 
civil penalty of $1.5 million and 
disgorge $172,645 in unjust profits 
to resolve the matter.16

Significant industry partici-
pants that had been targeted 
by FERC’s Office of Enforcement 
have begun to exit organized 
energy markets. For example, the 
fourth largest power wholesaler 
in the United States in 2012 has 
announced it is exiting physical 
commodities trading. A number 
of other firms have either stopped 
trading in the power markets or 
announced plans to close their 
trading desks. The departure 
of major players has resulted, 
in some cases, in a significant 
decrease in liquidity, arguably 
harming the same markets that 
FERC seeks to protect. In the 
California Independent Sys-
tem Operator (CAISO) market, 
recent departures resulted in a 
36 percent reduction in physical 
wholesale sales at CAISO’s three 
main delivery points between 
the third quarter of 2010 and the 
third quarter of 2012.17 There also 
has been an overall decrease in 
trading, with power market sales 
decreasing 3.4 percent from 2011 
to 2012.18

Higher Publicity Risks

Because energy is an essen-
tial commodity, allegations of 
market manipulation receive 
significant attention in the press 
and frequently trigger congres-
sional investigations or probes 
by other enforcement agencies. 
In fact, the enforcement and 
penalty provisions 
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S ince 1999, South Korea has 
had on its books a law pro-
hibiting bribery of foreign 

officials: The Act on Preventing 
Bribery of Foreign Public Officials 
in International Business Transac-
tions. The law, known colloquially 
as the Foreign Bribery Prevention 
Act or FBPA for short, was passed 
to implement the Organization 
for Economic Cooperation and 
Development’s (OECD) Conven-
tion on Combating Bribery of 
Foreign Public Officials in Inter-
national Business Transactions 
(the Convention), to which Korea 
became a signatory in January 
1999.

Yet despite the FBPA being 
in effect for nearly 15 years, its 
history to date has been one 
of relative obscurity, with little 
enforcement activity and a total 
of just 10 convictions.1 Most of 
the cases brought under the 
statute have involved bribery 
of foreign military officials sta-
tioned in Korea, not bribery in the 
commercial context.2 In addition, 
just last month, the global anti-
corruption group Transparency 
International released a report 
that listed Korea as one of 20 
OECD Convention signatories 
with little or no foreign bribery 
enforcement.3

Despite this criticism, there 
are recent signs that Korean 
prosecutors are focusing more on 
bribery of foreign officials, broad-
ly defined to include individuals 
working for state-owned and 
controlled companies. A recent 
prosecution of two individuals 
for bribing the president of the 
Korean subsidiary of China East-
ern Airlines, in which the Chinese 
government holds a controlling 
interest, demonstrates this new 
approach. The case garnered sig-
nificant media attention in Korea 
and resulted in the first ever trial 
under the FBPA in the commercial 
context. Although the defendants 
were found not guilty, Korean 
prosecutors have appealed that 
verdict all the way to the Korean 
Supreme Court, which has yet to 
issue a ruling.4

It is too early to tell whether 
Korean prosecutors will con-
tinue an aggressive approach 
to enforcement. Nevertheless, 
especially given the increasing 
foreign bribery enforcement cli-
mate globally and the prospect 
that the recent criticism from 
Transparency International could 
spur Korea into more action, a 
closer look at the FBPA is timely 
and warranted.

This article examines the 
key provisions of the FBPA and 

how the law differs from its U.S. 
counterpart, the Foreign Corrupt 
Practices Act (FCPA). It then pro-
ceeds to a discussion of the China 
Eastern Airlines case and how the 
case signals an increased focus 
on rooting out foreign bribery in 
the commercial context. Finally, 
it offers guidance to companies 
doing business in Korea on how 
to mitigate risks.

What Is and Is Not in FBPA

The FBPA is refreshing in its 
brevity, a scant two pages long. 
It criminalizes the “promising, 
giving or offering [of a] bribe to 
a foreign official in relation to his/
her official business in order to 
obtain [an] improper advantage 
in the conduct of international 
business transactions.”5 Like 
the FCPA, there is no monetary 
threshold; even small payments 
or gifts could potentially violate 
the FBPA. Violators are subject 
to up to 5 years in prison or a 
fine of up to 20 million Korean 
won (slightly under US$19,000), 
or, in the event the profit from the 
bribery exceeds 10 million won, 
a fine up to twice the amount of 
the profit.

Particularly when compared to 
the FCPA, the text of the FBPA is 
interesting both in terms of what 
is included and what is not. Of 
particular note are (i) the FBPA’s 
definition of a public official, (ii) 
the narrowly drawn exceptions 
to criminal liability, and (iii) the 
vicarious liability of corpora-
tions. Missing in the FBPA are an 
explicit intent requirement, any 
discussion of bribery commit-
ted through intermediaries, and 
any reference to whether a non-
Korean company can be subject 
to liability for acts done in Korea. 
We discuss these points below.

Definition of Foreign Public 
Official: The FBPA defines “for-
eign public official” as encom-
passing three separate categories 
of people:

(1) any individual appointed 
or elected to a legislative, admin-
istrative, or judicial office in any 
level of a foreign government;

(2) any individual working for 
a public international organiza-
tion; and

(3) any individual who exer-
cises a “public function” for a 
foreign government and who 
also does one of the following: 
conducts a business in the public 
interest delegated by the foreign 
government, works for a public 
organization or agency that car-
ries out business in the public 
interest, or works in an enterprise 
over which the foreign govern-
ment holds over 50 percent of its 
capital or exercises “substantial 
controlling power” over its man-
agement. There is an exception 
to this part of the definition if the 
individual works for an enterprise 
that operates “on a competi-
tive basis equivalent to entities 
of ordinary private economy, 
without preferential subsidies 
or other privileges.”6

The test in this last category 
for when an employee of a state-
owned or controlled 
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T he Federal Energy Regula-
tory Commission (FERC) 
has become increasingly 

aggressive in pursuing alleged 
acts of market manipulation. 
The Energy Policy Act of 2005 
(EPAct) expanded FERC’s 
enforcement authority and 
empowered FERC to impose civil 
penalties of up to $1 million per 
day per violation.1 Since then, 
FERC has expanded its Office of 
Enforcement to more than 200 
staff members, including law-
yers, investigators, analysts and 
economists. In 2012, when FERC 
announced that it had imposed 
$148 million in civil penalties and 
ordered $119 million in disgorge-
ments,2 Chairman Jon Welling-
hoff remarked that enforcement 
was “getting up to full speed.”3 
If so, FERC enforcement went 
into overdrive in 2013. In July 
of this year, FERC assessed the 
two largest penalties in its his-
tory, ordering nearly $900 mil-
lion in fines and disgorgement.4 
In one case, FERC also imposed 
penalties of $1 million on each 
of three traders and $15 million 
on the head trader.5

EPAct6 amended the Federal 
Power Act (FPA)7 and the Natu-
ral Gas Act (NGA)8 to prohibit 
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Nonprofit Law Overhaul Changes  
The Landscape for New York Charities
By Coleen Friel Middleton 
and Mark thoMaS

I n late June 2013, the New York 
state legislature passed the 
Nonprofit Revitalization Act of 

2013 (NRA), which marks the first 
overhaul of New York’s charities 
laws in more than 40 years. The 
legislation grew out of the Feb. 16, 
2012 report to Attorney General 
Eric Schneiderman by the Lead-
ership Committee for Nonprofit 
Revitalization, a blue-ribbon panel 
appointed by the attorney general. 
The Revitalization Act encompass-
es many of the committee’s recom-
mended improvements to update 
statutory provisions applicable to 
nonprofits and charitable trusts.

Attorneys who advise either 
officers and directors of charities 
or those who serve on boards of 
nonprofits should take note of this 
important piece of legislation. The 
changes will affect virtually every 

nonprofit corporation and wholly 
charitable trust in New York state 
that are governed under Not-for-
Profit Corporation Law (NFPCL) 
and the Estates, Powers and Trusts 
Law (EPTL). The bill is awaiting 
action by Gov. Andrew M. Cuomo 
and, if enacted, would take effect 
on July 1, 2014.

This article examines the key 
provisions of the NRA that address 
governance issues; namely, audit 
oversight, related-party transac-
tions, conflict of interest policy, 
whistleblower policy, authoriza-
tions of real property transactions 
and approvals of substantial trans-
actions.

Background

The bill was introduced in the 
Senate by Sen. Michael Ranzen-
hofer and in the Assembly by 
Assemblyman James F. Brennan, 
at the request of the Department 
of Law. As stated in the Sponsor’s 

Memorandum in Support of the 
legislation, the purpose of the bill 
is “to reduce unnecessary and 
outdated burdens on nonprofits 
and to enhance nonprofit gover-
nance and oversight to prevent 
fraud and improve public trust.” 
In its Justification Section, the 
Sponsor’s Memorandum explains:

[T]he success of the nonprofit 
sector depends on maintain-
ing the public’s trust. This 
requires that boards provide 
effective oversight over the 
charitable funds entrusted to 
them, and that the Attorney 
General have the necessary 
tools to protect charities and 
donors from fraud and abuse. 
This bill strengthens New 
York law to enhance gover-
nance and accountability by 
setting forth clearer expecta-
tions of board duties in key 
areas, such as providing finan-
cial oversight. It also includes 

new provisions to limit and, 
when necessary, remedy self-
dealing.
Among other things, the legisla-

tion eliminates the current statu-
tory classification of nonprofits 
into four types: A, B, C and D and 
replaces them with two categories, 
charitable corporations and non-
charitable corporations. In addi-
tion, the legislation would raise 
the dollar thresholds for obtain-
ing independently certified finan-
cial statements and submitting 
annual charitable reports to the 
attorney general. In several places 
the legislation includes references 
to a “key employee.” The term is 
defined in proposed subdivision 25 
of NFPCL §102 as hav- »  Page 12
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W hile intercollegiate athlet-
ics are an important part 
of the college community, 

they are also big business. Each 
year, college sports generate bil-
lions of dollars in revenues for the 
NCAA and its member institutions. 
As with other business organiza-
tions, the enormous revenues gen-
erated through athletic programs 
create pressure to win and, with 
that pressure, temptation to engage 
in conduct inconsistent with uni-
versities’ institutional mission and 
the rules of the NCAA.

There have been numerous 
attempts to address the special 
compliance challenges confront-
ing universities and their ath-
letic departments. The NCAA 
has amended its constitution and 
bylaws frequently, attempting to 
legislate compliance through volu-
minous regulations of matters large 
and small. Separately, a blue-ribbon 
panel established by a private foun-
dation has made recommendations 
aimed at protecting the ideal of the 
amateur student-athlete. And some 
commentators have suggested pay-
ing college athletes as a means of 
relieving the tension between the 
prohibition of financial remunera-
tion and the billions in revenues 
generated by the athletes’ efforts.

Yet neither the enhanced NCAA 
rules nor the proposed reforms 
offer a panacea for the day-to-day 
enterprise risk created for some 
of America’s finest institutions of 
higher learning by their popular 
and profitable athletic programs. 
As debates over systemic reform 
continue, individual universities 
are best served by continuing to 
draw from compliance principles 
used by large corporations, care-
fully tailored to the special chal-
lenges of college sports.

Big Money

The NCAA is a diverse mem-
ber association composed of 
more than 1,000 schools across 
three divisions as well as more 
than 200 conferences and related 
associations.1 While the NCAA’s 

member institutions offer students 
the opportunity to participate in 
over 40 men’s and women’s varsity 
sports, the Division I men’s basket-
ball and football programs generate 
the lion’s share of revenues for all 
programs.

Through a 14-year, $10.8 billion 
media rights agreement with CBS 
Sports and Turner Broadcast-
ing, the annual March Madness 
basketball tournament generates 
more than 80 percent of the NCAA’s 
revenue.2 Similarly, according to an 
NCAA report, in 2010-11, college 
football’s Bowl Championship 
Series (BCS) generated more than 
$180 million in revenue through 
five postseason bowl games.3 Not 
only do schools and conferences 
receive significant income from 
these pools, but they are cashing in 
directly as well. According to press 
reports, the 12 schools that make 
up the Big Ten each received more 
than $25 million last year from the 
conference’s athletics revenue,4 
while the Pac-12’s television deals 
could be worth as much as $4.3 
billion over 12 years.5

The impact of athletic pro-
grams on colleges and universi-
ties around the country extends 
far beyond media and merchan-

dising revenues. Studies suggest 
that successful sports teams may 
increase alumni donations6 as well 
as the quantity and quality of the 
applicant pool.7

These benefits come with sig-
nificant risks. Overemphasizing 
sports that generate a profit and 
enhance a university’s popularity 
can endanger the ideals of aca-
demic excellence and amateurism 
that are supposed to form the core 
of college athletics. Indeed, news-
papers and magazines are replete 
with stories of recruiting violations, 
academic scandals, improper pay-
ments to athletes, and lapses in 
judgment caused by the fear of 
damaging a cash cow.

More Money, Same Problems?

The challenges faced by col-
lege athletics programs are hardly 
novel. In 1929, the Carnegie Foun-

dation for the Advancement of 
Teaching found that recruiting 
in college athletics had become 
corrupt, that professionals had 
replaced amateurs, that education 
was neglected, and that commer-
cialism ruled the day.8 While the 
concerns are not new, the explo-
sion of revenues generated by col-
lege sports has increased both the 
incentive to cheat and the adverse 
consequences associated with get-
ting caught.

In 1989, the Knight Foundation 
convened a blue-ribbon panel to 
address the “corruption [that] had 
engulfed big-time college sports in 
the 1980s.” The transmittal letter 
accompanying the first report of 
the Knight Commission on Inter-
collegiate Athletics sounded the 
alarm that “abuses in athletics had 
reached proportions threatening 
the very integrity of higher edu-
cation.” According to the Knight 

Commission, during the 1980s 
the NCAA censured, sanctioned, 
or put on probation more than 
half of the universities playing at 
the NCAA’s top level; one-third of 
such top-level schools had gradu-
ation rates under 20 percent for 
basketball players; and a survey of 
professional football players found 
that nearly one-third had accepted 
illicit payments in college.9

Over the 20 years from 1991 
through 2010, the Knight Commis-
sion produced a series of reports 
proposing various reforms. The 
core recommendation of the 
Knight Commission reports issued 
between 1991 and 1993 was a “one-
plus-three” model of governance. 
The “one” stood for increasing 
presidential authority over ath-
letics, which in some cases lacked 
strong, centralized oversight at the 
university level. This executive 
would then oversee the “three” 
aspects of academic integrity, 
financial integrity, and independent 
certification.

In 2000, the Knight Commission 
noted progress by the NCAA and its 
member institutions, but cited the 
need for further reforms.10 Thus, 
the 2000 report proposed a new 
iteration of the “one-plus-three” 

model: the formation of a “Coali-
tion of Presidents” that would seek 
academic reform, de-escalation of 
the financial “arms race,” and de-
emphasis of the commercialization 
of college athletics.

Ten years later, the Commis-
sion focused on the rise of athletic 
department expenditures and the 
widening gap between money spent 
per student and money spent per 
athlete, noting, for example, that in 
2008 the Southeastern Conference 
spent $144,592 per athlete, but only 
$13,410 per full-time-enrolled stu-
dent.11 The 2010 report made three 
main recommendations: achieve 
greater transparency in athletic 
spending, reward practices that 
prioritize academic values, and 
treat college athletes as students 
first.

Following each of these reports, 
the NCAA membership debated 
and implemented some—though 
certainly not all—of the Knight 
Commission’s proposals. The 
NCAA Division I Manual has 
expanded over time and now 
contains more than 450 pages of 
rules governing college programs, 
addressing everything from funda-
mental principles such as academic 
eligibility, amateurism, and the pro-
hibition of gambling, to minutiae, 
such as rules specifying the dimen-
sions and contents of “institutional 
note cards” sent to recruits.12

Effective Aug. 1, 2013, the NCAA 
implemented a new enforce-
ment structure with four levels 
of infractions: Level I violations, 
“Severe breach[es] of conduct,” 
include lack of institutional con-
trol, academic fraud, and fail-
ure to cooperate with an NCAA 
investigation; Level II violations, 
“Significant breach[es] of con-
duct,” include failure to monitor; 
multiple recruiting, financial aid, or 
eligibility violations; and other seri-
ous violations not rising to Level I; 
Level III violations, “Breach[es] of 
conduct,” encompass misconduct 
that is isolated or limited in nature; 
and Level IV violations, “Incidental 
issues,” are inadver-
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Overemphasizing sports that generate a profit and enhance a 
university’s popularity can endanger the ideals of aca-
demic excellence and amateurism that are supposed to 
form the core of college athletics.

Staying in Bounds: College Athletics Pose  
Compliance Hurdles
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of EPAct are in major part a con-
gressional response to the Western 
Energy Crisis of 2000-2001, which 
was popularly attributed to energy 
market manipulation.

The significant reputational 
risk associated with energy mar-
ket manipulation allegations adds 
a degree of complexity that may 
not be present in other industries. 
Media attention, public anger, and 
political oversight can cause a mar-
ket manipulation investigation to 
snowball. The colorful language 
sometimes found on traders’ 
recorded phone lines and chat 
room banter can grab headlines 
and create devastating reputa-
tional and legal risk. Documents 
and tapes produced at hearings 
and criminal trials that followed 
the 2000-2001 California energy 
crisis revealed conversations 
like this one, in which two trad-
ers lamented the possibility that 
regulators might order refunds of 
ill-gotten profits:

They’re f—g taking all the 
money back from you guys? 
All the money you guys stole 
from those poor grandmothers 
in California?
Yeah, Grandma Millie, man. 
Yeah, now she wants her f—g 
money back. …

FERC’s order assessing civil 
penalties against one bank and 
four of its traders emphasized the 
importance of contemporaneous 
communications.19 Such communi-
cations may be used as evidence of 
intent that otherwise would have 
to be inferred from circumstantial 
evidence. However, chat room ban-
ter, instant messages, and recorded 
telephone calls are also the forums 
where traders, often using short-
hand and colorful terminology, 
tend to speak casually and with-
out great deliberation. In the harsh 
spotlight of an investigation, care-
less remarks and jokes can be seen 

by regulators as evidence of bad 
intent, sometimes with devastating 
consequences. Compliance officers 
need to make sure that traders are 
careful with their language and that 
they treat their business communi-
cations in a professional manner.

Questions of Intent Are Central 

FERC, in crafting its Anti-Manip-
ulation Rule, recognized that a 
key feature of SEC Rule 10b-5 is 
the requirement of scienter,20 the 
“intent to deceive, manipulate, or 
defraud.”21 FERC added an addition-
al requirement of specific intent “to 
affect, or have acted recklessly to 
affect, a jurisdictional transaction,” 
noting that its jurisdiction is nar-
rower than that of the SEC.22 But 
assessing intent can be tricky, espe-
cially in the energy trading context. 
There are seven organized electric-
ity markets in the United States, 
each governed by its own set of 
detailed rules developed through 
a comprehensive stakeholder pro-
cess and then approved by FERC.23 
The electricity markets are a work 
in progress, and are regularly the 
subject of FERC rate proceedings 
and rule-makings. On a daily basis, 
traders are expected to work within 
the complicated rules to maximize 
profits, yet the distinction between 
legitimate business opportunities 
and illegal market manipulation 
may be unclear in many cases. 
Even if there is a legitimate busi-
ness purpose, FERC has stated 
that the transaction may be ille-
gal if there is manipulative intent.24 
Thus, “it is often scienter…that is 
the only factor that distinguishes 
legitimate trading from improper 
manipulation.”25

Unresolved Jurisdiction Issues

FERC has jurisdiction over 
physical energy markets26 and 
the CFTC has exclusive jurisdic-
tion over transactions that involve 
futures contracts,27 but it is not 
always clear which agency has 
jurisdiction over alleged schemes 

that involve both physical and 
financial markets. The agencies 
remain at odds over numerous 
such jurisdictional issues, despite 
a directive in the Dodd-Frank Wall 
Street Reform and Consumer Pro-
tection Act (Dodd-Frank)28 that 
they sign Memoranda of Under-
standing (MOUs) clarifying their 
information-sharing policies and 
their respective jurisdictions by 
January 2011. In a recent letter to 
Senators Dianne Feinstein, Lisa 
Murkowski, and Ron Wyden, FERC 
Chairman Jon Wellinghoff stated 
that the commissions have not yet 
reached an MOU on information-
sharing because of disagreements 
over FERC access to CFTC data.29 
As for the MOU on jurisdiction, it 
has been delayed by disputes over 
FERC’s authority to police finan-
cial markets when manipulation 
in those markets affects physical 
energy prices. The inability of 
these key regulators to agree on 
their jurisdictional reach adds to 
uncertainty in the markets.

Issues relating to FERC’s jurisdic-
tion over financial markets were 
highlighted in the U.S. Court of 
Appeals for the District of Columbia 
Circuit’s March 15, 2013 decision 
in Hunter v. FERC. In 2011, FERC 
assessed a $30 million civil pen-
alty against Brian Hunter, formerly 
a natural gas trader for Amaranth 
Advisors, for allegedly manipu-
lating natural gas futures prices. 
Hunter appealed to the D.C. Circuit, 
and the CFTC intervened to brief 
the jurisdictional issue. The court 
found that FERC lacked jurisdiction 
to fine Hunter for his actions in the 
natural gas futures markets, even 
if those actions affected physical 
natural gas prices.30 FERC has 
elected not to seek certification of 
the decision by the Supreme Court 
and instead has opted to pursue 
legislative solutions.

Hunter v. FERC is a narrow 
decision that left many questions 
about FERC’s jurisdiction unan-
swered. Hunter did not trade in 
the physical markets, confining 
his activities to financial instru-

ments on organized exchanges, 
and his trades only involved natu-
ral gas. Therefore, the case actual-
ly does little to address the extent 
of FERC’s jurisdiction over finan-
cial products generally, includ-
ing derivatives that are bought 
and sold in organized electricity 
markets created and regulated 
by FERC. Although the CFTC has 
exempted certain transactions in 
those markets from most regu-
lation under the Commodities 
Exchange Act, it has retained its 
anti-fraud and anti-manipulation 
enforcement authority over those 
transactions.31 The CFTC also has 
not disclaimed jurisdiction over 
transactions in those markets 
that are not on its exempted 
list. Therefore, significant ques-
tions remain regarding whether 
FERC, the CFTC, or both have the 
authority to pursue particular 
forms of alleged market manipu-
lation.

Questions of Ethics, Fairness

Market manipulation investi-
gations are often drawn out and 
document heavy, and the advice of 
experts is vital. Few traders have 
the personal resources to fund 
their own defense, and the inter-
ests of the company and certain 
of its employees may differ as an 
investigation proceeds. Therefore, 
as in many other complex white-
collar investigations, company 
counsel must think carefully about 
whether individuals should be sep-
arately represented and whether, 
as is customary, the company will 
fund defense costs for individual 
employees. There is important ethi-
cal guidance in this area, including 
a seminal 2004 opinion from the 
New York City Bar.32

Careful attention must be paid 
to whether company counsel can 
or should represent individual 
traders in these investigations. In 
other industries, the clear trend 
has been for employees suspected 
of wrongdoing to be represented 
by separate counsel. Indeed, the 

Department of Justice and SEC 
often insist on separate represen-
tation of company personnel. As 
investigations of the energy mar-
kets become more complex and 
FERC’s investigative authority 
crystallizes, it seems likely that 
the same trend will apply here 
and that the conclusion will be 
reached that company counsel 
in many instances should ensure 
that key individuals are separately 
represented.

Conclusion

It is essential that companies 
participating in FERC-regulated 
markets develop and maintain 
comprehensive FERC regulatory 
compliance programs. FERC is 
likely to continue to aggressive-
ly pursue what it perceives as 
fraudulent schemes that impact 
the markets subject to its jurisdic-
tion. Until the distinction between 
legitimate trading and market 
manipulation is better defined, 
and the limits on FERC jurisdic-
tion are fully litigated, significant 
regulatory uncertainty—and the 
associated reputational and finan-
cial risks for trading companies—
will remain.
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entity is a “foreign public official” 
provides some refreshing clarity 
not seen in the FCPA’s foreign offi-
cial definition. The FCPA defines 
foreign official to include employ-
ees of “instrumentalities” of foreign 
governments7 without providing 
any guidance on the meaning of 
“instrumentality,” although courts 
have held that personnel from 
state-owned enterprises can be 
liable.8

The FBPA, by contrast, provides 
a bright-line rule for employees of 
companies more than 50 percent 
owned by the foreign government 
or in which the foreign government 
has substantial control over man-
agement, including decision-mak-
ing and the appointment and dis-
missal of executives.9 What remains 
unclear, however, is the scope of 
the exception for “enterprises 
operating on a competitive basis 
equivalent to entities of ordinary 
private economy.” Many countries, 
particularly in emerging markets, 
have state-run entities that are 
important parts of the economy. 
If they are deemed to be like other 
competitive enterprises that are 
not state-run, the FBPA’s excep-
tion, without further clarification, 
could effectively swallow the rule.

Exceptions to Criminal Liabil-
ity: The FBPA has two exceptions: 
Individuals are not liable if the pay-
ment is permitted or if a “small 
pecuniary or other advantage is 
promised, given or offered to a 
foreign pubic official engaged in 
ordinary and routine work, in order 
to facilitate the legitimate perfor-
mance of the official’s business.”10 
The first exception is similar to 
the FCPA’s affirmative defense for 
payments that are lawful under the 
relevant foreign country’s written 
laws;11 the second is similar to the 
FCPA’s facilitating payments excep-
tion which exempts facilitating or 

expediting payments for “routine 
governmental action.”12

Vicarious Liability: Article 4 
of the FBPA addresses criminal 
responsibility of a corporation 
for the acts of its representative, 
agent, employee, or other individ-
ual working for it. In such cases, 
the corporation will be subject to 
a fine up to 1,000,000,000 Korean 
won (approximately US$934,000). If 
the profit obtained from the offense 
exceeds 500,000,000 won (approxi-
mately US$467,000), then the fine 
will be up to twice the amount 
gained by the corporation. Of par-
ticular note is that a corporation 
will not be subject to any sanc-
tions if it “has paid due attention 
or exercised proper supervision” 
to prevent an offense.

What the FBPA Does Not 
Include: Interestingly, the FBPA 
does not have an explicit intent 
requirement. Unlike the FCPA, 
which requires that the act in 
furtherance of bribery be done 
corruptly,13 the text of the FBPA 
only requires the bribe to be 
done for the purpose of obtaining 
an improper advantage in interna-
tional business transactions.14 An 
aggressive reading of the FBPA is 
that it only requires an act, not a 
criminal state of mind, though it is 
unclear whether this would hold 
up in court.

Also unlike the FCPA, the FBPA 
does not by its terms contemplate 
a finding of liability for bribe pay-
ments made through intermedi-
aries. In other words, there is no 
provision criminalizing the giving of 
a thing of value while knowing that 
it will be passed along to a foreign 
official, as in the FCPA.15 That said, 
the relatively few FBPA cases that 
have been brought include cases 
where the bribes were paid through 
an intermediary.16 Additionally, 
Korean criminal law allows for the 
conviction of accomplices and “co-
principals” who assist in furthering 
a crime, so there appears to be no 
legal bar to proceeding against 

third-party intermediaries under 
the Korean law.17

Finally, the FBPA is silent on 
whether a non-Korean company 
can be liable for acts in further-
ance of bribery of a foreign official 
done in Korean territory. A sepa-
rate provision of the Korean Crimi-
nal Act, however, provides that the 
Act applies to foreign persons who 
commit acts in Korea, and so it 
appears that non-Korean compa-

nies can be subject to liability in 
these instances.18

China Eastern Airlines Case

The recent case against two 
individuals for bribing the presi-
dent of the Korean subsidiary of 
China Eastern Airlines illustrates 
a new approach to enforcement in 
the strictly commercial context in 
Korea. In May 2011, the Incheon 
District Prosecutor charged the 
CEO of a logistics company and 
the CEO of a travel agency with 
making bribe payments totaling 
more than $6 million in order to 
receive favorable freight fees and 
additional tickets at a sale price 
from China Eastern Airlines.19

At trial, the district court found 
the individuals not guilty because 
the prosecution had not met its 
burden of proof under Article (2)(c) 
of the FBPA—namely, that China 
Eastern Airlines was a state-owned 
enterprise.20 The court did not 
indicate under which prong of the 
“foreign public official” definition 
it was basing its opinion. In addi-
tion, on its face, the ruling does not 
square with the fact that China East 

Airlines is well known as a state-
owned entity.21 Perhaps this is why 
the prosecution appealed the rul-
ing in February 2013.

The appellate court affirmed the 
district court’s ruling in February 
2013, finding that the two individ-
uals were not guilty of violations 
under the FBPA. The prosecution 
argued on appeal that the compa-
ny was controlled by the Chinese 
government because it owned more 

than 50 percent of China Eastern 
Airline’s capital and because the 
Chinese government appoints and 
dismisses the CEO of the company.22 
The prosecution also presented 
reasons why China Eastern Air-
lines does not conduct operations 
on a competitive basis to entities 
of ordinary private economy, cit-
ing as one of its reasons that the 
company received large amounts of 
government subsidies.23 The appel-
late court affirmed without provid-
ing any reasoning, and so did not 
provide any guidance on the defini-
tion of “foreign public official.”24 The 
prosecutors have appealed again to 
the Korean Supreme Court, which 
hopefully will provide some clarifi-
cation on the definition.

Key Takeaway

While the full implications of the 
China Eastern Airlines case remain 
to be seen, one thing is clear: Kore-
an prosecutors are pressing their 
view of the FBPA and its critical 
definition of a foreign public official 
all the way to their country’s high-
est court. Time will tell whether 
this is a harbinger of an increased 

focus on foreign bribery enforce-
ment in Korea.

Amidst the uncertainty, there is 
one key thing companies operat-
ing in Korea can and should do to 
mitigate risks of a violation of the 
FBPA: Enact robust anti-corruption 
compliance policies and train their 
employees on the importance of 
following compliance procedures. 
As noted above, the FBPA exempts 
corporations from liability if they 
“pa[y] due attention or exercise[] 
proper supervision” to prevent 
an offense. Although there has 
been no court opinion defining 
“due attention” or “proper super-
vision,”25 a corporation with an 
effective anti-corruption compli-
ance and training program should 
meet that standard.26

It is to be expected that imple-
mentation of such policies and the 
training of employees will involve 
additional resources. Nevertheless, 
given the risks of a violation and 
the costs and reputational damage 
of defending an investigation, it will 
be money well spent.
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Given the increasing foreign bribery enforcement 
climate globally and the prospect that the recent criticism 
from Transparency International could spur Korea into more 
action, a closer look at the Foreign bribery Prevention 
act is timely and warranted.
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ing the same meaning as in Inter-
nal Revenue Code §4958 regarding 
intermediate sanctions.

Audit Oversight

Every charitable corporation 
and charitable trust with revenue 
exceeding $500,000 registered to 
solicit charitable contributions in 
New York must file an independent 
certified public accountant audit 
report with the attorney general. 
The NRA requires those institu-
tions to designate an audit com-
mittee of the board, consisting of at 
least three independent directors, 
for the purposes of overseeing the 
accountant and financial reporting 
processes of the corporation and 
the independent certified public 
accountant’s audit of the corpo-
ration’s financial statements. The 
corporation’s entire board may 
constitute the audit committee, 
provided that only independent 
directors are present at and par-
ticipate in deliberations and voting 
relating to audit committee mat-
ters. The committee must adopt 
a charter.

The audit committee must, at a 
minimum, perform the following:

• Retain and evaluate the inde-
pendent auditor who shall report 
directly to the audit committee

• Review with the independent 
auditor the scope and planning of 
the audit

• Review and discuss with the 
independent auditor the results of 
any audit

• Oversee adoption, implemen-
tation of and compliance with any 
conflict of interest policy or whis-
tleblower policy adopted pursuant 
to the act, if the function is not 
otherwise performed by another 
committee of the board compris-
ing solely independent directors.

Note that the definition of an 
“independent director” is con-
tained in proposed subdivision 
21 of NFPCL §102. A director is 
not independent if the director or 

a relative is an employee of the 
corporation or an affiliate; or is 
a director, officer or employee, 
or has a substantial financial 
interest in, an entity that has 
transacted business of $25,000 
or more with the nonprofit in the 
past three years. Financial con-
tributions do not count toward 
the threshold.

The comparable provision for 
charitable trusts are found in sub-
division (b) of proposed new §8-1.9 
of the EPTL.

Related-Party Transactions

The act requires every nonprofit 
corporation and charitable trust 
to take certain affirmative steps 
before entering into related-party 
transactions. “Related party” is 
defined in proposed subdivision 
23 of NFPCL §102 as any director, 
officer or key employee of the cor-
poration or any affiliate or a rela-
tive of such person; or any entity 
in which any of these individuals 
has a 35 percent or greater own-
ership or beneficial interest, or in 
the case of partnerships or pro-
fessional corporations, a 5 percent 
or greater direct or indirect inter-
est. “Related-party transaction” 
means any transaction, agreement 
or other arrangement in which a 
related party has a financial inter-
est and in which the corporation 
or any affiliate of the corporation 
is a participant.

The comparable provisions for 
charitable trusts are found in sub-
division (a) and (c) of proposed 
new §8-1.9 of the EPTL.

No corporation or charitable 
trust may enter into a related-
party transaction unless: proper 
disclosure has occurred or there 
is prior knowledge on the part 
of board members and the board 
(1) considers alternative transac-
tions to the extent available and 
upon reasonable diligence deter-
mines that such alternative trans-
actions would not be more advan-
tageous to the corporation; (2) 
determines by a two-thirds vote 
of the board that the related-party 
transaction is fair, reasonable 

and in the best interests of the 
corporation and approves such 
transaction, and the related party 
with an interest in the transac-
tion is not present at and does 
not otherwise participate in any 
deliberation or voting relating 
thereto; and (3) contemporane-
ously documents in writing the 
basis for its determination and 
approval of the transaction.

Under the act, the attorney 
general has the authority to take 
a myriad of steps with regard to 
related-party transactions. For 
example, the attorney general 

may (1) bring an action to enjoin, 
void or rescind any such transac-
tion or proposed transaction that 
violates any law or is otherwise 
not fair, reasonable or in the best 
interests of the corporation or (2) 
seek other relief, including dam-
ages, restitution and the removal 
of directors or officers, or even 
seek to require any person or 
entity to pay, in the case of willful 
conduct, an amount up to double 
the amount of any benefit improp-
erly obtained.

Conflict of Interest Policy

The legislation would enact a 
new NFPCL §715-a to provide that 
every nonprofit corporation and 
charitable trust adopt a conflict of 
interest policy to ensure that its 
directors, officers and key employ-
ees act in the corporation’s best 
interest and comply with applica-
ble legal requirements. The policy 
must include, at a minimum, the 
following:

• Procedures for disclosing a 
conflict of interest to the audit 
committee or, if there is no audit 
committee, to the board

• A requirement that the person 

with the conflict of interest not be 
present at or participate in board 
or committee deliberation or vote 
on the matter giving rise to such 
conflict

• A requirement that the exis-
tence and resolution of the conflict 
be documented in the corpora-
tion’s records.

Annually, directors or trustees 
must submit a statement disclosing 
any potential conflicts of interest.

Significantly, subdivision (d) of 
proposed §715-a provides that if 
the corporation has adopted and 
implemented a conflict of inter-

est policy pursuant to federal or 
state law that substantially meets 
the requirements of §715-a, then 
the corporation is deemed in com-
pliance with the section. It is con-
ceivable, though not certain, that 
entities adopting policies along the 
lines of those recommended by the 
Internal Revenue Service pursuant 
to IRC §4958, may be deemed sat-
isfactory.

Conflict of interest provisions 
applicable to charitable trusts 
are found in subdivision (d) of 
proposed new §8-1.9 of the EPTL.

Whistleblower Policy

Proposed new NFPCL §715-
b and subdivision (e) of EPTL 
§8-1.9 would require that every 
nonprofit corporation and chari-
table trust, respectively, that has 
five or more employees and in the 
prior fiscal year had annual rev-
enue in excess of $1 million must 
adopt a whistleblower policy to 
protect from retaliation persons 
who report suspected improper 
conduct. The policy must provide 
that no director, officer, employee 
or volunteer of a corporation who 
in good faith reports any action 

or suspected action taken by or 
within the corporation that is 
illegal, fraudulent or in violation 
of any adopted policy of the cor-
poration shall suffer intimidation, 
harassment, discrimination or 
other retaliation or, in the case of 
employees, adverse employment 
consequence.

Any whistleblower policy must 
include the following provisions at 
a minimum:

• Procedures for reporting vio-
lations or suspected violations of 
laws or corporate policies, includ-
ing procedures for preserving the 
confidentiality of reported infor-
mation

• Procedures for handling and 
investigating violations or suspect-
ed violations of laws or corporate 
policies

• A requirement that an employ-
ee of the corporation be designated 
to administer, implement and over-
see compliance with the whistle-
blower policy, and to report to the 
audit committee or other commit-
tee of independent directors or, if 
there are no such committees, to 
the board

• A requirement that a copy 
of the policy be distributed to all 
directors, officers, employees and 
volunteers, with instructions on 
how to comply with the procedures 
set forth in the policy.

Similar to the provision regard-
ing conflict of interest policies, sub-
division (c) of this section provides 
that if a corporation has adopted 
and implemented a whistleblower 
policy pursuant to federal or state 
law that substantially meets the 
requirements of §715-b, the corpo-
ration is deemed in compliance. In 
this instance, it remains to be seen, 
for example, whether adherence to 
Labor Law §740 would be sufficient 
to satisfy §715-b.

Real Property Transaction  
Authorizations

The NRA reduces the threshold 
for board approval of routine real 
estate transactions. It allows a 
charitable corporation to conduct 

most purchases, sales, mortgages 
or leases of real property with the 
authorization of a majority of direc-
tors or a committee of the board. 
Notably, however, if the purchase, 
sale, mortgage or lease of the real 
property would constitute all or 
substantially all of the assets of the 
charitable corporation, it requires 
the approval of two-thirds of the 
entire board or, if there are 21 or 
more directors, a majority of the 
entire board.

Approvals of Substantial  
Transactions

The act allows a charitable 
corporation that seeks to sell, 
lease, exchange or dispose of all 
or substantially all of its assets 
to conduct a one-step approval 
process consisting of the attor-
ney general’s approval, instead 
of the more cumbersome two-
step process currently in place 
(court approval followed by the 
attorney general’s review). Simi-
larly, charitable corporations that 
seek to merge or consolidate are 
allowed to seek approval from the 
attorney general alone, rather 
than requiring court approval fol-
lowed by the attorney general’s 
review. In either case, if the attor-
ney general does not approve a 
transaction, the charitable cor-
poration has the option to seek 
court approval.

Conclusion

If signed by the governor and 
enacted into law, the NRA would 
be a landmark piece of legislation 
that changes the landscape for 
charitable organizations operat-
ing in the state of New York. While 
the foregoing has been a brief 
description of the legislation, 
if enacted into law, regulations 
may be issued which provide 
additional detail. It is essential 
for directors, trustees, officers 
and key employees to familiarize 
themselves with its provisions if 
enacted as well as any associated 
regulations.

Nonprofit
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The Nonprofit Revitalization Act of 2013 requires every 
nonprofit corporation and charitable trust to take certain 
affirmative steps before entering into related-party 
transactions. 

tent, technical, or isolated infrac-
tions.13 Depending on the number 
and seriousness of violations, pun-
ishments imposed on a university’s 
athletic program can include loss 
of scholarships and eligibility for 
postseason play. Such sanctions 
can adversely affect revenues and 
recruiting, and can cripple a pro-
gram for years to come.

Challenges in Universities

In many ways, the Knight 
Commission’s recommendations 
and other efforts to reform col-
lege sports attempt to apply the 
central elements of a corporate 
compliance program—board and 
executive involvement in compli-
ance and ongoing monitoring and 
certification efforts—to universi-
ties and their athletic departments. 
Indeed, despite the appeal inher-
ent in pursuing sweeping systemic 
changes, carefully applying the 
core elements of an effective cor-
porate compliance program can 
help mitigate the risks associated 
with big-time athletics programs. 
This article outlines several ele-
ments of corporate compliance 
programs that can be crafted to 
the particular needs and resources 
of a university.

High-level oversight by the 
board of trustees and the presi-
dent. Whether viewed through the 
prism of the one-plus-three model 
proposed by the Knight Commis-
sion or the NCAA’s requirement 
of institutional control over ath-
letic departments, a university’s 
board of trustees and president 
are responsible for promoting 
and encouraging ethical conduct 
and a commitment to compliance. 
This is accomplished by (a) del-
egating day-to-day responsibility 
to competent individuals with suf-
ficient access to the trustees and 
president to ensure that any issues 
will be reported promptly to the 
highest levels of the institution, (b) 
allocating sufficient resources to 
the compliance effort, (c) regularly 
reviewing and monitoring the per-
formance of both the compliance 

program and responsible persons, 
and (d) ensuring that risks are eval-
uated and mitigated. In satisfying 
their oversight obligations, trust-
ees and presidents must account 
for several unique aspects of their 
athletic programs that require spe-
cial attention.

First, coaches depend on field-
ing winning teams for job security; 
a successful coach can command 
multi-million dollar salaries and 
generate millions in additional 
revenues for the institution. This 
compensation model can create 
the perception that the coach is 
more important to the school than 
faculty members, deans, and even 
the president himself. For example, 
after Ohio State’s former head foot-
ball coach was alleged to have com-
mitted several serious infractions, 
the school’s president reportedly 
joked that rather than consider-
ing firing the coach, he hoped the 
coach would not fire him.14 Joking 
aside, a university’s leadership 
must convey their commitment 
to compliance and make clear that 
even the most successful coaches 
will suffer negative consequences if 
they fail to abide by the standards 
set by the university, the confer-
ence, and ultimately the NCAA. 
By holding coaches accountable 
for violations that occur on their 
watch, and refusing to hire success-
ful coaches with a track record of 
violations at other programs, an 
institution’s trustees, president, 
and athletic director will set the 
“tone at the top” that long-term 
compliance is more important than 
short-term success.

Second, like corporate share-
holders, alumni and boosters 
often condition their continued 
support on athletic success. How-
ever, unlike shareholders, alumni 
and boosters present compliance 
risks as their desire for immediate 
success can undermine an insti-
tution’s compliance regime.15 To 
mitigate this risk, a university’s 
trustees and president should 
consider limiting the access that 
potentially unaccountable “sup-
porters” have to athletes and 
coaches. While this might reduce 
the willingness of some individuals 
to support the athletic department 
financially, establishing a culture 

of compliance often requires forgo-
ing lucrative but suspect oppor-
tunities.

Third, and most important, 
the student-athletes themselves 
present a high-risk population 
of talented but immature 18- to 
22-year-olds, who lack financial 
resources of their own but are 
the object of attention from third 
parties happy to reward them for 
their athletic efforts. Moreover, 
some of the highest-risk athletes 
lack a long-term commitment 
to the university: At best they 
expect to attend for five years, 
but increasingly their goal of a 
professional career leads to a 
“one and done” mentality and 
little concern for the academic 
community. While the Knight 
Commission and NCAA seek to 
maintain the ideal of the ama-
teur student-athlete whose sole 
compensation is a free education, 
some commentators have argued 
that student-athletes should be 
paid.16 Paying student-athletes 
could reduce both the perceived 
hypocrisy of unpaid amateurs 
generating millions of dollars in 
revenue for their schools and the 
financial pressures that lead some 
players to accept improper pay-
ments for food or spending money. 
It should not, however, be viewed 
as a cure for all of the compliance 
challenges facing college athletic 
programs. Recruiting would still 
involve relentless pressures and 
risks; student-athletes would still 
face eligibility requirements; and 
star athletes inevitably would be 
offered under-the-table payments 
to supplement the permissible 
compensation. While it may not 
be possible to eradicate the risks 
inherent in the current system, 
trustees and presidents need to 
make clear that athletes are part 
of the university community, that 
misconduct will not be tolerated, 
and that standards of conduct will 
be applied consistently across 
conferences and the NCAA as a 
whole. This will uphold the insti-
tutional mission of their univer-
sities without putting compliant 
programs at a competitive disad-
vantage.

Effective prevention in the 
field. Establishing a positive “tone 

at the top” must go hand-in-hand 
with prevention efforts in the field. 
First, strong compliance requires 
clear policies that take into account 
the realities and goals of the regu-
lated groups. The compliance pro-
gram must translate the NCAA’s 
complex, arcane, and constantly 
evolving set of rules into compre-
hensible, context-specific guidance 
for athletes, coaches, trainers, and 
other participants in the process.

Second, these clear policies must 
be communicated through effective 
training and education. In particu-
lar, coaches, trainers, and athletic 
advisors—the people who spend 
the most time with student-athletes 
and who remain relatively constant 
over time—need regular in-person 
or online training sessions, includ-
ing training on how to identify and 
respond to potential violations.17

Third, effective compliance 
requires risk assessment and 
abatement. Corporations regularly 
look to employees, contractors, 
and other stakeholders; media 
reports; and civil, criminal, and 
regulatory challenges faced by 
industry peers to identify risks. 
They also use external audits and 
benchmarking studies to test their 
programs. These tools are simi-
larly available to colleges, which 
can look to groups such as the 
National Association for Athletics 
Compliance (NAAC) for guidance 
on best practices for their compli-
ance programs.18

Detection and disclosure. To 
facilitate detection of violations, 
there must be effective reporting 
without fear of retaliation. This is 
a special concern in the university 
setting where a whistleblower who 
fears being vilified for “bringing 
down” a beloved athletic pro-
gram might opt to remain silent. 
An appropriate “tone at the top” 
empowers concerned individuals 
to articulate their concerns, but the 
university also should develop pro-
tected outlets for disclosure, such 
as compliance hotlines and anony-
mous email or website submission 
forms on the college’s website.

Once a compliance breakdown 
is detected, the institution must 
promptly investigate and remedi-
ate. Some issues can and should 
be addressed internally or by the 

school’s regular outside counsel, 
while others are sufficiently serious 
or implicate high-level personnel 
so that an independent investiga-
tion by outside counsel or inves-
tigators is appropriate. A prompt 
and thorough investigation by inde-
pendent counsel, followed by steps 
to remediate the problem identi-
fied and modify the compliance 
program to avoid its recurrence, 
sends a message that the institu-
tion takes compliance seriously 
and will not “look the other way” 
in the face of potential misconduct.

Lacking subpoena power and 
the ability to reward and protect 
whistleblowers, the NCAA regulato-
ry regime depends heavily on self-
reporting of even the most minor 
of transgressions.19 As with any 
enforcement regime, NCAA sanc-
tions are often applied unevenly: 
Some schools investigate and self-
report as required, while the same 
conduct at other schools may go 
undetected and unreported. In the 
corporate world, entities regularly 
weigh the nature and extent of the 
violations discovered, the ability 
to remediate the issues internally, 
and the costs and benefits of self-
reporting in light of guidelines 
issued by the Department of Jus-
tice, the Securities and Exchange 
Commission, or some other gov-
ernment agency. The NCAA’s new 
enforcement regime, effective Aug. 
1, 2013, rewards effective compli-
ance by identifying self-detection, 
self-disclosure, and “exemplary 
cooperation” as mitigating factors 
for penalty purposes.20

You Play How You Practice

The concerns expressed in the 
Carnegie Report in 1929, and in the 
Knight Commission reports from 
the 1990s, 2000s, and 2010, reflect 
a striking continuity: misconduct 
during recruiting, amateurism giv-
ing way to professionalism, the 
emphasis of athletics at the neglect 
of education, and increasing com-
mercialism. This continuity sug-
gests that there are no easy fixes.

University compliance efforts 
face special challenges because of 
their people, their missions, and 
their unique place in American life. 
But just as in the business world, 

a successful compliance program 
must combine sound top-down 
structures with diligence on the 
ground, day in and day out. While 
this requires the commitment of 
significant time and resources, the 
chance to gather alongside the uni-
versity community at Pauley Pavil-
ion as championship banners wave 
from the rafters, or at Michigan Sta-
dium as 115,000 people sing Hail 
to the Victors, seems well worth 
the effort.
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