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Sexual Orientation Discrimination
In the Summer of #LoveWins

A MARRIAGE equality banner in Manhattan following the June 26, 2015 5-4 decision of the U.S. Supreme Court in Obergefell v. Hodges.

BY NANCY V. WRIGHT
AND JANICE P. GREGERSON

orrowing from #LoveWins,
B apopular hashtag used in

social media, many may
call the summer of 2015 the sum-
mer that love won.! On June 26,
2015, the U.S. Supreme Court
issued a landmark decision
in Obergefell v. Hodges,* hold-
ing that the 14th Amendment
requires every state to license
amarriage between individuals
of the same sex and to recog-
nize such marriages licensed in
another state.

On the heels of that decision,
the U.S. Equal Employment
Opportunity Commission’s
Office of Federal Operations®
(EEOC-OFO) announced in a
federal sector case, Baldwin v.
Department of Transportation,*
that employment discrimination
on the basis of sexual orienta-
tion is prohibited under Title
VII of the Civil Rights Act of
1964. Baldwin caused many to
believe that a new protected
class—sexual orientation—had
been created. A closer analysis
of Baldwin, however, reveals that
the EEOC did not create a new
protected class based on sexual
orientation. Further, the EEOC’s
decision is not entitled to defer-
ence by the federal courts.

Baldwin v. Department of
Transportation. Title VII of
the Civil Rights Act of 1964, 42
U.S.C. §2000e, et seq. prohibits
employers from discriminating
against employees on the basis
of sex, race, color, national origin
and religion. In 1972, Congress
enacted 42 U.S.C. §2000e-16,
which extended the protections
of Title VIl to federal employees.

Like their private sector
counterparts, federal sector
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employees must exhaust their
administrative remedies prior
to bringing suit for employment
discrimination in federal court.
First, a federal sector employee
must file an informal complaint
of discrimination with the equal
employment opportunity office
of the federal agency where he
or she works.5 After informal
attempts to resolve the matter
have failed, the employee may
then file a formal complaint of
discrimination to be investigated
by the equal employment oppor-
tunity office of the agency.® Fol-
lowing the conclusion of agency
investigation, the employee may
either elect to request the issu-
ance of a Final Agency Decision
(FAD) or a hearing before an
EEOC Administrative Judge or,
in certain circumstances, to
proceed directly to federal dis-
trict court.” An employee who
elects to receive a FAD or hearing
before an EEOC Administrative
Judge may appeal the decision

Like their private sec-

tor counterparts, fed-

eral sector employees
must exhaust their
administrative remedies
prior to bringing suit for
employment discrimina-
tion in federal court.

to the EEOC-OFO.2If still dissatis-
fied with the result, the employee
may then bring “a civil action in
an appropriate United States Dis-
trict Court.”

Such was the process fol-
lowed by the complainant in
Baldwin. David Baldwin was a
supervisory air traffic control
specialist with the Federal Avi-
ation Administration in Miami.
Assuming that he would auto-
matically be considered for an
open permanent front-line man-
ager position, Baldwin did not
apply for the position. In July
2012, when he learned that he
had not been selected for the

position, Baldwin filed a com-
plaint of discrimination with
the Department of Transporta-
tion (DOT) alleging that he had
not been selected because of his
sexual orientation.

Baldwin’s complaint could
not be resolved during infor-
mal counseling, and he filed a
formal complaint of discrimina-
tion in December 2012. Following
completion of the DOT’s inves-
tigation, Baldwin requested a
FAD. On July 12, 2013, the DOT
issued a FAD, finding that it did
not have jurisdiction over Bald-
win’s complaint as he was alleg-
ing discrimination on the basis
of sexual orientation.

Baldwin appealed the FAD to
the EEOC-OFO. In its decision,
the EEOC-OFO acknowledged
that “the narrative accompany-
ing his formal complaint makes
it clear that [Baldwin] believes
he was denied a permanent
position because of his sexual
orientation” and that Title VII
does not explicitly list sexual
orientation as a prohibited basis
for employment actions. On July
15, 2015, the EEOC-OFO reversed
the agency’s determination that
there was no jurisdiction of sex-
ual orientation claims under Title
VIl and remanded Baldwin’s com-
plaint back to DOT’s EEO office
for determination on the merits.?

The EEOC’s Decision Did
Not Create a New Protected
Class. Following the issuance
of the EEOC-OFO decision, vari-
ous news outlets and blogs,
characterizing the decision as
“groundbreaking” or “landmark,”
proclaimed that sexual orienta-
tion discrimination would now
be prohibited under Title VII.!!
The reality is that the decision
did little to advance protection
of sexual orientation discrimi-
nation in employment, at least
with respect to private sector
employees. The EEOC-OFO
decision rests on three different
justifications for the protection
of sexual orientation under Title
VII, all of which have been previ-
ously addressed by various fed-
eral courts and none of which
have been universally adopted
by the federal courts.

These justifications are:

e First, the EEOC-OFO opined
that “sexual orientation is inex-
tricably linked to sex,” and as
such, the EEOC-OFO went on
to conclude that “sexual orien-
tation is inherently a sex-based
consideration” of the type pro-
hibited by Title VII. Thus, the
EEOC-OFO concludes Title VII
prohibits discrimination on the
basis of sexual orientation.

e Second, the EEOC-OFO
proffered that sexual orienta-
tion discrimination could also
be considered associational dis-
crimination. In associational dis-
crimination cases, the aggrieved
asserts that he or she was dis-
criminated against not based on
his or her membership in a pro-
tected class, but based on his
or her close association, either
through marriage or other such
close relationships, with some-
one in a protected class.’? With
respect to a claim of associa-
tional discrimination based on
sexual orientation, it would be
based on the allegation that “his
or her employer took his or her
sex into account by treating him
or her differently for associating
with a person of the same sex.”*

¢ Third and finally, the EEOC-
OFO proffered that sexual orien-
tation discrimination was cov-
ered under Title VII under the
theory of gender stereotyping.
Under this theory, the employer
is alleged to have treated the
employee differently because
of assumed societal norms as
to how a male or female should
behave.

The federal courts are unlikely
to apply any of these theories
to private sector litigants. First,
while there may be some logic
that discrimination on the basis
of sexual orientation is “inherent-
ly sex-based,” the EEOC-OFQO’s
proposition that a legislative
change is not necessary to pro-
hibit discrimination on the basis
of sexual orientation is flawed.
To this end, the federal courts
(some within the same circuit)
are divided in their interpreta-
tion of whether “sex-based”
discrimination includes dis-
crimination on the » Page 14

Take a Fresh Look at the FLSA

New activity addresses overtime, interns and independent contractors.

BY LAWRENCE PEIKES AND CHRISTINE SALMON WACHTER

hour front, including newly proposed regulations issued by

This past summer yielded a slew of activity on the wage and

the U.S. Department of Labor (DOL) that will, if finalized,
severely restrict the scope of the overtime exemptions for so-called
white-collar workers under the Fair Labor Standards Act (FLSA).

There was also a Second Cir-
cuit ruling addressing the exempt
status of lawyers hired on a tem-
porary basis to perform docu-
ment reviews; another significant
Second Circuit opinion interpret-
ing the FLSA, this time in regard
to the status of unpaid interns;
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and a new and clear warning from
the head of the DOL’s Wage and
Hour division that independent
contractor classifications will be
closely scrutinized by a watchful
and skeptical eye. Management-
side attorneys take note.

The DOL’s Proposed Update
to the FLSA’s Overtime Regu-
lations. On June 30, 2015, the
DOL issued a set of proposed
regulations designed to dramati-
cally alter, and narrow, the most
commonly invoked exemptions
to the FLSA’s minimum wage

and overtime requirements for
“white-collar” employees. It is
estimated that, if implemented in
the proposed form, some five mil-
lion heretofore exempt workers
would suddenly become eligible
for overtime pay.

The 10-year-old regulations
currently in place limit the white-
collar exemptions to employees
whose “primary duty” consists
of exempt executive, admin-
istrative or professional work
and are paid a salary of at least
$455 a week, or $23,660 a year.
Generally speaking, an employee
satisfies the “primary duty” test
for executive status if he or she
primarily performs management
duties and directs the work of at
least two other employees; an
exempt administrative employee

must primarily perform office or
non-manual work directly related
to general business operations
and exercise independent judg-
ment; and a putative professional
will qualify for an exemption if he
or she primarily engages in work
requiring advanced knowledge
“in a field of science or learn-
ing customarily acquired by a
prolonged course of specialized
intellectual instruction” and con-
sistently exercises discretion. For
now, at least, the DOL has not
proposed any changes to the
primary duty test.

Rather, the DOL has fixed the
salary standards in its sights.
The proposed regulations seek to
more than double the minimum
salary requirement for exempt
status to $921 per » Page 12
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Violence in the
Workplace: What
[s An Employer’s

Liability?

BY SLOANE ACKERMAN
AND ERIN P. ANDREWS

culmination of an unstable individual’s turbulent relationship

T he WDBJ massacre in Virginia in August 2015 was the harrowing

with his former employer.

The Occupational Safety and
Health Administration (OSHA)
estimates that approximately two
million Americans are exposed
to workplace violence each year.!
Employers seeking to ensure a
workplace free from violence can
face liability for taking too little or
too much action to protect their
employees. While safety should
be an employer’s number one pri-
ority, this article discusses the
spectrum of claims employers
can face as a result of violence
in the workplace and provides
practical tips for employers to
avoid both tragedy and liability.

An Employer’s Obligation
to Provide a Safe Work
Environment. There are no fed-
eral statutes or regulations that
expressly require employers
to prevent workplace violence,
but the Occupational Safety and
Health Act (OSH Act) obligates
an employer to provide a safe
work environment. Specifically,
the OSH Act’s general duty clause
requires an employer to provide
aworkplace free from recognized
hazards that cause or are likely to
cause death or serious physical
harm to its employees.?

OSHA's role in enforcing the
OSH Act’s general duty clause
is limited. But the Secretary
of Labor can issue citations
to employers for failing unan-
nounced inspections.® In 2011,
for example, OSHA fined a New
York substance abuse facility for
violating the general duty clause
after an inpatient fatally attacked
an employee.* OSHA determined
that the facility had not estab-
lished adequate safeguards
against workplace violence.® In
settling the matter, the substance
abuse facility agreed to pay a
reduced fine of approximately
$17,000, as well as create a vio-
lence prevention program, estab-
lish a system to identify patients
with violent propensities, ensure
adequate staffing, and conduct
extensive training and regular
site-specific workplace violence
hazard analyses.5

State laws may supplement
the OSH Act’s requirements.
The New York Public Employee
Safety and Health Act (PESH Act),
for example, requires public
employers with at least 20 full-
time employees to design written
workplace violence protection
programs that identify methods
to prevent workplace violence,
including, but not limited to, mak-
ing high-risk areas more visible to
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the public, installing good exter-
nal lighting, using drop safes to
minimize cash on hand, provid-
ing training in conflict resolution
and non-violent self-defense
responses, and implementing
an effective reporting system
for acts of aggression.” The PESH
Act is similarly enforced by unan-
nounced inspections, which may
result in fines of up to $200 for
each day an employer remains
uncompliant.! The New York
State Department of Labor has
developed a compliance guide
to help assist public employers
in implementing workplace vio-
lence protection programs, which
is available on its website.’

OSHA has also published rec-
ommendations on its website for
workplace violence prevention
programs in at-risk industries,
including health care and social
services and late-night retail
industries, though many of its
recommendations can broadly
apply to all industries. These
recommendations include:

¢ Performing a worksite analy-
sis of security;

¢ Implementing safety training
for employees and management;

e Evaluating recordkeeping
and workplace prevention pro-
grams;

e Allocating sufficient resourc-
es to effectuate prevention pro-
grams;

e Developing a system of
accountability for implementing
workplace violence protection
programs (e.g., creating a safety
team); and

e Creating a zero-tolerance
policy for violence in the work-
place.!’

An Employer’s Liability for
Actual or Threatened Workplace
Violence. An employee injured
on the job has no private right
of action under the OSH Act or
the PESH Act. Generally, employ-
ees are limited to workers’ com-
pensation benefits for injuries
arising out of or in the course of
their employment.!! In New York,
however, there is an exception to
workers’ compensation exclusiv-
ity for intentional torts, where the
employee’s injury is the product
of an intentional or deliberate act
by an agent of the employer, such
as assault.”?

An employer may be liable
for workplace violence, more-
over, under several common-law
negligence theories, including
negligent hiring, retention, and
supervision. Under these theo-
ries, an employer may be liable
for injuries caused by any violent
conduct of its employees if the
employer knew or should have
known that an employee posed
arisk of harm to others.?

To minimize the » Page 14
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Pre-Employment Testing and Screening:
Common Practices, Potential Issues

BY JAMES R. HAYS
AND SEAN J. KIRBY

any employers con-
duct some type of pre-
employment testing

and/or screening of prospective
employees. These tests run the
gamut from credit checks and
criminal history background
checks to drug and cognitive
testing.

While such testing and screen-
ing may be common, over the
past few years many jurisdic-
tions have enacted laws which
limit the types of pre-employment
testing and screening employers
may conduct. Similarly, the U.S.
Equal Employment Opportunity
Commission (EEOC) has been
active in litigating actions against
employers where it believes cer-
tain pre-employment testing or
screening to have a disparate
impact on the hiring of individu-
als in a protected class. In light of
these recent trends, it is important
for employers to review the types
of pre-employment testing and
screening that they are conducting
and to be aware of potential pit-
falls associated with such testing.

Credit Checks

One common form of pre-
employment screening is to con-
duct credit checks of potential
employees. In most jurisdictions,
pre-employment credit checks are
legal provided that the employer
complies with the Fair Credit
Reporting Act (FCRA), and any
similar state or local laws, by
obtaining the applicant’s consent
to obtain the credit report, provid-
ing the applicant with a warning
and a copy of the report if the
applicant is going to be denied
employment on the basis of the
report, and providing the appli-
cant an adverse action notice if
the employer ultimately does not
hire the applicant because of the
content of the report. However,
many jurisdictions have recently
enacted laws (or have legislation
pending) that will severely limit or
bar an employer’s ability to utilize
pre-employment credit checks in
making hiring decisions.

For instance, as of Sept. 3, 2015,
employers in New York City are
now prohibited, in all but limited
circumstances, from requesting or
using consumer credit reports in
any employment decision. This
law not only bars employers
from considering credit reports
themselves, but also prohibits
the consideration of credit scores
or any other credit information.
While there are some exceptions
to the law for employers hiring
into certain positions in certain
industries, such as certain posi-
tions in the financial services
sector or positions in which an
employee requires security clear-
ance under federal or state law,
the vast majority of employers
who hire employees in New York
City can no longer request credit
information from current or pro-
spective employees.

In addition to New York City,
according to the National Con-
ference of State Legislatures, 11
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states currently impose limits on
an employer’s ability to use credit
information in making employ-
ment-related decisions, including
California, Colorado, Connecticut,
Delaware, Hawaii, Illinois, Mary-
land, Nevada, Oregon, Vermont,
and Washington.! Likewise, 31 bills
in 17 states are pending regarding
the use of credit information in
employment decisions, with 28 of
those bills addressing restrictions
or exemptions on an employer’s
use of credit information in making
employment decisions.?

In light of the increasing num-
ber of jurisdictions that are
imposing restrictions or outright
bans on the use of credit infor-
mation in making employment
decisions, employers who utilize
credit checks should be vigilant in
monitoring the laws of the jurisdic-
tions in which they do business to
ensure that they do not run afoul
of new legislation. Likewise, in
states that have not sought to
limit the use of credit checks,
employers still need to ensure
that their credit check procedures
and reports are FCRA compliant,
thereby avoiding potential litiga-
tion arising out of the use of credit
checks.

Criminal History Records

As with credit checks, many
employers also utilize background
checks regarding prospective
employee criminal history records
when making employment deci-
sions. However, also like credit
checks, many jurisdictions and the
EEOC have been active in moni-
toring or attempting to limit this
practice through legislation and
litigation.

In 2012, the EEOC issued
enforcement guidelines regard-
ing the use of arrest and con-
viction records in employment
decisions.? These enforcement
guidelines explained how the use
of an individual’s criminal history
in making employment decisions
could potentially violate the pro-
hibition against employment dis-
crimination under Title VII of the
Civil Rights Act of 1964 (Title VII).
More specifically, the enforcement
guidelines discussed disparate
treatment liability and disparate
impact analyses under Title VII
resulting from an employer’s
use of criminal history records
in employment decisions. The
guidelines provided “employer
best practices” in the use of crimi-
nal history records in employment
decisions, which included, among
other things: (1) eliminating poli-
cies or practices that exclude
people from employment based
on any criminal record; (2) devel-
oping a narrowly-tailored written
policy and procedure for screen-
ing applicants and employees for
criminal conduct; and (3) limiting
inquiries to records for which
exclusion would be job related for
the position in question and con-
sistent with business necessity.*

Applying these guidelines, the
EEOC has been active in attempt-
ing to limit what it deems to be
overbroad screening of prospec-
tive employees’ criminal history
records. For example, in the mat-
ter of EEOC v. BUW Manufacturing
Co., Case No. 13-cv-1583 (D.S.C.),
the EEOC and BMW entered into
a consent decree to resolve a law-
suit in which the EEOC alleged that
BMW’s process of checking appli-
cants’ criminal histories dispro-
portionately screened out African-
American candidates. Specifically,
the EEOC alleged that BMW's for-
mer policy of barring employment

© BIGSTOCK

of individuals with convictions of
certain types of crimes, regardless
of when the conviction occurred
or the severity of the crime, dispa-
rately impacted African-American
applicants. As stated by P. David
Lopez, EEOC General Counsel, in
a press release announcing the
settlement, the “EEOC has been
clear that while a company may
choose to use criminal history as
ascreening device in employment,
Title VIl requires that when a crim-
inal background screen results
in the disproportionate exclu-
sion of African-Americans from
job opportunities, the employer
must evaluate whether the policy
is job related and consistent with
a business necessity.”

In addition to the EEOC’s
actions, a number of jurisdic-
tions have enacted laws limiting
an employer’s ability to consider
an applicant’s criminal history in
making employment decisions.
For example, New York City has
enacted a law that goes into effect
on Oct. 27, 2015, which prohibits
employers from inquiring into
candidates’ criminal background
at any time prior to extending a
conditional offer of employment,
except in instances where such
information is otherwise mandat-
ed by federal, state, or local law.®
Similarly, seven states (Hawaii, Illi-
nois, Massachusetts, Minnesota,
New Jersey, Oregon, and Rhode
Island) as well as numerous cit-
ies have enacted laws prohibiting
employers from asking questions
about a prospective employee’s
criminal history on a job applica-
tion.

Given the EEOC’s enforcement
guidelines, litigation commenced
by the EEOC, and the trend by
state and city governments in
prohibiting questions about
an applicant’s criminal history,
employers who utilize criminal
background checks/questioning
should review their policies to
ensure that the policies conform
with the EEOC’s enforcement
guidelines. In particular, employ-
ers should review whether their
criminal background screening
results in the disproportionate
exclusion of certain protected
classes of employees and, if it
does, employers must ensure
that the policy is job related and
consistent with a business neces-
sity. Likewise, employers need to
continually monitor the laws of
the jurisdictions in which they

do business to ensure that no
prohibitions against questioning
a prospective employee about
their criminal history have been
enacted and, if such laws have
been enacted, employers should
revise their employment policies
and applications accordingly.

Drug Testing

Another type of testing that
employers frequently utilize in
screening applicants is testing for
illegal drugs. In general, employer
policies requiring post-offer, but
pre-employment testing for illegal
drugs are permissible. However, in
enforcing such policies, employ-
ers must be wary not to run afoul
of disability discrimination laws.

Many jurisdictions have
recently enacted laws (or
have legislation pending)
that will severely limit or
bar an employer’s ability

to utilize pre-employment
credit checks in making hir-
ing decisions.

Indeed, the EEOC has institut-
ed a number of lawsuits against
employer use of pre-employment
drug screening where the EEOC
believes that such drug screening
resulted in disability discrimina-
tion under the Americans with Dis-
abilities Act (ADA). For example,
in the matter of EEOC v. Kmart,
13-cv-2576 (D. Md.), the EEOC
brought suit against Kmart alleg-
ing that its requirement of pre-
employment drug screening was
discriminatory under the ADA.
In this matter, Kmart refused
to hire a prospective employee
because he did not provide the
requisite urine sample for a drug
screen, even though Kmart had
been informed that his medical
condition prevented him from
providing such a urine sample.
In the lawsuit, the EEOC alleged
that Kmart failed to reasonably
accommodate the prospective
employee by not allowing him to
utilize another type of drug screen
before deciding not to hire him for
failing to provide a urine sample.
The parties entered into a settle-
ment in January 2015 for $102,000
to resolve this matter.
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In addition to potential liability
under the ADA and related state
disability discrimination laws,
with the advent of legalized medi-
cal marijuana employers must also
be careful not to deny employ-
ment for a positive marijuana
drug screen where the employee
is eligible to utilize medical mari-
juana. For instance, the New York
Compassionate Care Act, signed
into law on July 7, 2014, deems
patients receiving medical mari-
juana to be “disabled” under New
York State Human Rights Law. As
a result, a New York employer
may not withhold employment
from an applicant who is entitled
to use medical marijuana based
solely on a positive drug screen
for marijuana.”

In light of the EEOC’s recent
actions against employer’s for vio-
lating the ADA with respect to pre-
employment drug screening, as
well as related legislation regard-
ing medical marijuana, employers
who utilize pre-employment drug
screens for illegal drugs should
review their policies to ensure that
such policies address instances in
which a reasonable accommoda-
tion will need to be provided to a
prospective employee. Likewise,
employers should stay abreast
of the laws in their jurisdiction
regarding legalized medical mari-
juana and any related prohibitions
against adverse employment
actions resulting from a positive
drug screen.

Cognitive and Other Testing

Finally, a number of employers
utilize pre-employment testing of
prospective employees’ cognitive
abilities, physical abilities, and/or
personality traits to determine
whether an applicant is qualified
for the job. However, as with the
other types of testing/screening
discussed above, the EEOC has
issued a fact sheet regarding such
testing and has brought a num-
ber of lawsuits challenging what
is alleged to be discrimination
arising out of such tests.

In December 2007, the EEOC
issued a fact sheet titled Employ-
ment Tests and Selection Proce-
dures, which addresses the propri-
ety of pre-employment cognitive
and other testing, and potential
legal ramifications arising out of
such testing.® After reviewing the
statutes that may be implicated by
such testing, including Title VII,

the ADA, and the Age Discrimi-
nation in Employment Act, the
EEOC offered its best practices
for employers in conducting cogni-
tive testing. These best practices
include: (1) ensuring that employ-
ment tests are job-related; and (2)
if a test screens out a protected
group, determining whether there
is an equally effective alternative
selection procedure that has less
adverse impact on protected
groups.

Applying these best practices,
the EEOC has brought a number
of lawsuits involving instances
in which the EEOC deemed an
employer’s cognitive testing to
be discriminatory. For example,
in August 2015, the EEOC and a
major national retailer entered
into a settlement agreement, in
which the retailer agreed to pay
$2.8 million to resolve claims that
the pre-employment cognitive
testing required by the employ-
er disproportionally screened
out potential employees based
on their race and gender.® More
specifically, the EEOC alleged
that the employer’s use of three
employment assessments vio-
lated Title VII because the tests
disproportionately screened out
prospective employees for cer-
tain positions based on race and
gender, and that such tests were
not job-related and/or consistent
with business necessity of the
employer.

In light of the EEOC fact sheet
and lawsuits addressing employer
use of cognitive and other test-
ing, employers should review
their applicant screening tests to
ensure that such testing is actually
related to the job being applied
for and that the testing does not
result in the inadvertent screen-
ing out of a protected group from
employment.

Conclusion

While pre-employment testing
and screening continues to be a
valid method of determining
whether applicants are qualified
for a position or a good fit for
the company, employers need to
ensure that such testing is com-
pliant with EEOC guidelines and
legislation enacted by the jurisdic-
tions in which they do business,
and does not disproportionately
screen out prospective employ-
ees based upon protected charac-
teristics. Accordingly, employers
should review their pre-employ-
ment testing policies and proce-
dures to ensure compliance with
these laws and the EEOC guid-
ance, and they should continue
to monitor the laws of the jurisdic-
tions in which they do business for
new legislation that may affect the
testing policies already in place.
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Law Firms Must Address
Changing Employment Realities

BY DAVID WIRTZ
AND MAAYAN DEKER

The demise of Dewey & LeB-
oeuf has been front-page
news in this publication
and many others for months, and
it will undoubtedly be front-page
news for many months to come.
It is no wonder. People like train
wrecks, particularly self-inflicted
train wrecks, and most particular-
ly train wrecks in which lawyers
are the victims.!

This article is not about ways
for law firms to avoid meeting the
same end. Rather, it contemplates
the new realities that law firms
face with increasing frequency—
litigation involving applicants
and the law firm’s current and
former employees. It also offers
suggestions for ways firms can
reduce litigation risk by adopting
methodologies more in line with
current workforce trends and by
understanding and addressing
the new family-based priorities
of their employees.

Too many law firms continue
to underestimate the growing
likelihood that there will be liti-
gation with their own partners,
associates, and staff—and may be
unaware of the emerging risks and
growing trends, including what
has come to be known as “fam-
ily responsibility discrimination.”
Before discussing this in detail,
we offer a brief review of the cur-
rent employment-related litigation
landscape that law firm’s face.

Employers nationwide are
confronted with what seems like
anever-ending wave of wage and
hour collective/class actions, in
which plaintiffs’ lawyers seek their
fees and enormous damages on
behalf of large classes of employ-
ees for misclassifying them as inel-
igible for overtime, or requiring
them to work off-the-clock, or for
committing some hyper-technical
violation of a statute or regulation.
Law firms are no exception. For
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example, temporary attorneys
employed by two local firms have
sued, claiming they were misclas-
sified and should have been paid
overtime.?

Law firms have also been, and
will continue to be, subject to law-
suits for unlawful discrimination.
Following the 2008-2012 financial
crisis, thousands of employees
nationwide lost their jobs. Law
firms were not immune, and
downsized as well.® As a result,,
law firms and employers gener-
ally saw an increase in discrim-
ination-based litigation brought
by current and former employees,
claiming that race, national origin,
sex (or some other category pro-
tected by federal, state or local
law) drove the decision makers
to fail to hire them, to terminate
their employment, or to cause
them to suffer some other adverse
employment action, harassment
or discrimination.*

The mere filing of complaints
in these cases can have devastat-
ing consequences on a law firm’s
ability to recruit talented minor-
ity lawyers, the firm’s reputation,
and the firm’s morale, regardless
of the actual merits of the claims.
The press, the firm’s competitors,
and the firm’s own attorneys have
ready access to daily court filings
on the Internet, which are often
further dispersed through social

media. Plaintiffs’ lawyers know
this and their demand letters
reflect the leverage that a threat of
negative publicity can give them.
Instituting a discrimination law-
suit is fairly simple. The specificity
required remains minimal, even
post-Igbal and Twombly,® and a
plaintiff can easily file a publicly-
accessible complaint alleging dis-
crimination against a law firm and
sometimes its individual partners,
shareholders, or employees. It is
these unsworn complaints, some-
times filled with false or purposely
inflammatory allegations, that can
generate the first—and most dam-
aging—headlines.

The filing of the complaint is
also sometimes the first time a
firm hears that it has allegedly dis-
criminated against a former or cur-
rent employee, and firms may find
themselves spending thousands of
dollars to investigate claims and
many more thousands litigating,
and potentially settling, the case.
Marchuk v. Farugi & Farugqi is a
recent example.’ The plaintiff in
that case sought millions of dol-
lars in damages and attorney
fees for alleged unlawful sex dis-
crimination. The jury awarded
the plaintiff a mere $140,000; her
attorneys were awarded nearly
$223,000, but far less than the
millions they sought for fees and
costs. The defendant’s fees can

only be imagined. Both parties
appealed to the Second Circuit,
causing more headlines, fees, and
costs, and as of August 2015, after
the parties had litigated the case
through trial, they settled for an
undisclosed amount—hardly vin-
dication for either party.”

It is certainly not news that
negative publicity is bad, that liti-
gation is expensive, and that law

The mere filing of
complaints in these cases
can have devastating
consequences on a law firm’s
ability to recruit talented
minority lawyers, the firm’s
reputation, and the firm's mo-
rale, regardless of the actual
merits of the claims.

firms are no exception to these
two general rules, and it is not the
purpose of this article to delve any
further into the costs (financial
and non-financial) of litigation
with employees. Rather, it is to
suggest that there are the makings
of a perfect storm on the horizon
in a relatively new discrimination
context—family responsibility
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discrimination—and that all law
firms need to pay attention to this
storm, perhaps more attention
than the average business given
the particular nature of those who
often choose to work for law firms.

Family responsibility discrim-
ination (FRD) is a category of
protection that is not expressly
addressed in federal, New York
State or New York City law. Rather,
it is a type of claim that has gained
traction in the last decade or so—
and will likely further develop in
the future as a result of societal
changes, shifting priorities, and
changes to traditional gender
roles.

What, then, is FRD? FRD is “dis-
crimination against employees
based on responsibilities related
to care for family members, such
as children, aging parents, or sick
partners.” Discrimination claims
brought under the standard cat-
egories protected by federal,
state, or local law are included,
but with the twist that FRD claims
are founded in “family rights” or
“caregiving responsibilities.””
Since federal, New York state
and New York City laws do not
expressly recognize such rights
and responsibilities, as noted
above, the claims are filed under
established discrimination pre-
vention statutes like Title VII of
the Civil Rights Act of 1964, the
Americans with Disabilities Act,
and separately, the Family and
Medical Leave Act. Also, inferen-
tial claims under these statutes
may not long be required, as laws
are beginning to directly address
these issues. For example, the Dis-
trict of Columbia Human Rights
Act expressly incorporates “fam-
ily responsibilities” into its pro-
tections.!

What kinds of FRD-related
claims are we seeing? First, “FRD
claims—most commonly, but not
necessarily, brought by women—
are often rooted in gender stereo-
typing.”!! Second, these kinds of
lawsuits confront assumptions
about the capabilities and/or
commitment of working parents
of both sexes who take leaves of
absence to meet their caregiving
responsibilities.!?

For example, in Walsh v. Nation-
al Computer Systems, the Eighth
Circuit Court of Appeals upheld
averdict in favor of the plaintiff’s
hostile work environment claim,
in which she alleged that she was
subjected to numerous comments
by her supervisor; that her super-
visor called her son “the sickling”
and that when she needed to leave
work early to get her son from

day care because he was ill, her
supervisor asked, “Is this an April
Fool’s Joke? If so, not at all funny.”
When she fainted, her supervisor’s
response was to tell her: “You bet-
ter not be pregnant again.”?

Why the focus on FRD at this
time, when it is not even expressly
prohibited by federal, state or
local law here in New York? The
discussion below postulates sev-
eral societal changes that have
likely influenced the recent devel-
opment of FRD litigation:

First, there has been an increase
in the percentage of women enter-
ing the workplace generally'* and
the legal profession more specifi-
cally.’s

Second, women continue to
bear the brunt of family respon-
sibilities, regardless of how many
hours they spend at their job as
employees.'* The minimum bill-
able hours requirement common
in law firms, therefore, falls par-
ticularly hard on female lawyers.

Third, women have success-
fully entered the ranks as troops
at law firms in large numbers,
but the leadership roles remain
disproportionately dominated by
males.!” Therefore, the majority of
lawyers making policy decisions
for their firms are males, who
generally have fewer caregiving
responsibilities.

Fourth, many of the new
employees being hired are “Mil-
lennials” (i.e., those born between
1976 and 1994)."8 When it comes
to their employment, they are
generally characterized as caring
more about having job flexibility,
liking what they do (even if it
means making less money), feel-
ing included, having a “sense of
purpose” and making an impact.'
Their expectations and motiva-
tions often differ from those of
previous generations.

Fifth, the nation’s workforce
has become extraordinarily
mobile, and it is not uncommon
for employees to leave jobs after
a few years.”® Law firms are no
exception, particularly with newer
lawyers.? As a result, employees
may be more likely to move to
firms that have a stronger focus
on “work-life” balance, to seek
flexible schedule arrangements
that are more in tune with their
preferences,? and less likely to
tolerate law firms that fall short
of these expectations.

Sixth, this desire for more
flexibility is not coveted only by
women. A recent article describes
how male lawyers as well are
increasingly prioritizing flexibil-
ity and a “work-life” » Page 13
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week, or $47,892 annually, rep-
resenting the 40th percentile of
earnings for salaried workers. In
an effort to prevent the regulations
from becoming outdated, the pro-
posal provides for periodic auto-
matic increases that would keep
the minimum salary levels at the
40th percentile of weekly earnings
for full-time salaried workers.

Over the course of a 60-day com-
ment period, the DOL received over
250,000 submissions. As expected,
criticism came primarily from a busi-
ness community concerned about
the potentially crushing cost of dou-
bling the salary required for work-
ers to be exempt from overtime. A
number of commentators lamented
the absence of any consideration for
market variances: The salary thresh-
old for exempt status is the same in
Dubuque and Mobile as it is in New
York and San Francisco. Support for
the rule changes predictably came
from unions, employee advocates
and nonprofits, many of whom took
the position that the new regulations
would protect low income workers
from exploitation and represent a
much needed modernization of the
white-collar exemptions.

Now that the comment period is
over, the regulations are expected
be finalized within the next several
months. Employers may have as
little as 120 days following publica-
tion to comply with the new regu-
lations. Practitioners are therefore
well-advised to encourage their cli-
ents to start preparing by identify-
ing employees currently earning less
than $50,440 a year (the estimated
adjusted threshold if the regulations
go into effect in 2016) who are clas-
sified as exempt and determining
what impact the new salary limits
will have on the company’s organi-
zational structure and bottom line.
Although, contrary to expectations,
the DOL did not make any changes to
the primary duties test, practitioners
should be alert to the possibility of
further reshaping of the white-collar
exemptions in the near future.

Second Circuit Rules That
Attorney Tasked With Document
Review Is Not Necessarily Exempt
Under the FLSA. The white-collar
exemptions recently took center
stage in a case before the U.S. Court
of Appeals for the Second Circuit
that was closely watched by the
legal community. At issue in Lola
v. Skadden, Arps, Slate, Meagher
& Flom, __F. App’x __, 2015 WL
4476828 (2d Cir. July 23, 2015),
was whether temporary lawyers
retained by Tower Legal Staffing
to perform document reviews for
Skadden in connection with a multi-
district litigation qualified for the
FLSA’s professional exemption,
which applies to licensed attor-
neys engaged in the practice of law.
The lead plaintiff, David Lola, albeit
licensed, claimed to not actually be
practicing law, and hence entitled
to overtime pay, because he oper-
ated under the close supervision
of Skadden attorneys in performing
rudimentary tasks, in particular “(a)
looking at documents to see what
search terms, if any, appeared in
the documents, (b) marking those
documents into the categories
predetermined by Defendants, and
() at times drawing black boxes
to redact portions of certain docu-
ments based on specific protocols
that Defendants provided.”

Skadden and Tower successfully
sought dismissal of the complaint,
with the district court holding that
Lola, who rendered the services in
North Carolina, where he resided,
was not engaged in the practice of
law as defined by North Carolina
precedent. The Second Circuit had
a different read of North Carolina
precedent and reversed. As the
Second Circuit saw it, the ethics
opinion issued by the North Caro-
lina State Bar relied upon by the dis-
trict court strongly suggested that
inherent in the concept of practicing
law is “at least a modicum of inde-
pendent judgment.” Because Lola’s
complaint alleged that he exercised
no such judgment whatsoever in
performing his assigned tasks, “a
fair reading of the complaint ... is
that [Lola] provided services that
a machine could have provided,”
and therefore was not engaged in
the practice of law, as required in
order to qualify for the professional
exemption.

The suit was sent back to the
district court level, where the par-
ties have turned their attention to
discovery aimed at divining wheth-
er Lola actually exercised any legal
judgment. In the meantime, this
case serves as yet another remind-
er that the white-collar exemptions
should never be viewed in cookie
cutter fashion. Rather, the actual
work performed by each employee
classified as exempt must be exam-
ined closely to make sure the clas-
sification would pass close scrutiny
by either a court or DOL auditors.

Second Circuit Adopts
“Primary Beneficiary” Test for
Determining Status of Interns
Under the FLSA. The Second
Circuit tackled another vexing
and hotly contested FLSA-related
question this summer, namely, in
what circumstances will an intern
working in the for-profit private
sector qualify as an employee so
as to garner protection under the
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FLSA’s minimum wage and over-
time pay provisions.

In Glatt v. Fox Searchlight Pic-
tures, 791 F.3d 376 (2d Cir. 2015),
two former unpaid production
interns who worked on the movie
Black Swan filed suit under the
FLSA and New York Labor Law
alleging minimum wage viola-
tions. According to the plaintiffs,
they performed basic functions
normally undertaken by paid
employees, such as making cop-
ies and answering phones. For pur-
poses of determining whether the
plaintiffs qualified as “employees,”
the district court looked to the test
promulgated by the DOL in a Fact
Sheet published in 2010.

Noting that unpaid internships
must include some type of training
designed to develop skills that are
fungible in the industry “beyond
on-the-job training that employees
receive,” the district court deter-
mined that because the benefits
enjoyed by the plaintiffs, like
résumé building and job references
“were incidental to working in the
office like any other employee and
were not the result of internships
intentionally structured to benefit
them,” the internship failed to meet
the DOL’s test. The district court
also granted class certification
to a group of unpaid interns who

state governments to track down
and penalize perceived abusers of
the independent contractor label.
As Weil explained in the Al, when
employees are not properly classi-
fied as such, they “may not receive
important workplace protections
such as the minimum wage, over-
time compensation, unemployment
insurance, and workers’ compensa-
tion. Misclassification also results
in lower tax revenues for govern-
ment and an uneven playing field
for employers who properly clas-
sify their workers.”

The FLSA defines “employ” as
“to suffer or permit to work.” Using
this vague definition as a starting
point, the Al takes the position
that the FLSA contemplates “as
broad a scope of statutory cov-
erage as possible” such that a
“broader or more comprehensive
coverage of employees ... would
be difficult to frame.” Accordingly,
the Al explains, workers should
only be classified as independent
contractors, and therefore non-
employees, on the rare occasion
when the worker “is really in busi-
ness for him or herself” rather than
“economically dependent on the
employer (and thus its employee).”

Courts have historically used
an “economic realities” test, com-
prised of the factors listed below,

Now that the comment period is over, the regula-
tions are expected be finalized within the next
several months. Employers may have as little as 120
days following publication to comply with the new

regulations.

worked across multiple divisions
of the Fox Entertainment Group.

The Second Circuit disagreed
with the district court on both
fronts. As to the merits, the Court
of Appeals concluded that the
DOL’s test was “too rigid” and
instead crafted a more flexible
“primary beneficiary” test that
focuses on “whether the intern
or the employer is the primary
beneficiary of the relationship”
and includes the following “non-
exhaustive set of considerations™:

1. The extent to which the intern
and the employer clearly under-
stand that there is no expectation
of compensation;

2. The extent to which the
internship provides training that
would be similar to that which
would be given in an educational
environment, including the clinical
and other hands-on training;

3. The extent to which the
internship is tied to the intern’s
formal education program by
integrated coursework or receipt
of academic credit;

4. The extent to which the
internship accommodates the
intern’s academic commitments
by corresponding to the academic
calendar;

5. The extent to which the
internship’s duration is limited to
the period in which the internship
provides the intern with beneficial
learning;

6. The extent to which the
intern’s work complements, rather
than displaces, the work of paid
employees while providing sig-
nificant educational benefits to
the intern;

7. The extent to which the intern
and the employer understand that
the internship is conducted with-
out entitlement to a paid job at the
conclusion of the internship.

The Second Circuit remanded
the case to the district court with
instructions to evaluate the par-
ticulars of the plaintiffs’ intern-
ships under the newly conceived
“primary beneficiary” test. The
court also threw out the district
court’s class certification ruling,
concluding that because the pri-
mary beneficiary test requires a
“highly individualized inquiry,”
class certification—which must
be accomplished with “generalized
proof’—is inappropriate.

The new test is already gaining
traction: In Schumann v. Collier
Anesthesia, PA., __F.3d__, 2015 WL
5297260 (11th Cir. Sept. 11, 2015),
the U.S. Court of Appeals for the
Eleventh Circuit followed the Sec-
ond Circuit’s lead and rejected the
DOL’s approach in favor of the pri-
mary beneficiary test. Regardless of
the governing test, employers are
well-advised to memorialize the
parameters of internships in writ-
ing, including specifics regarding
compensation, if any, each intern’s
duties, and the opportunities for
hands on training.

More News from the DOL:
Limitations on the Scope of
Independent Contractor Status.
The DOL continued its busy
summer with the July release of
Administrative Interpretation No.
2015-1 (Al), authored by David Weil,
head of the DOL’'s Wage and Hour
Division. The Al represents yet
another element of the DOL's ongo-
ing efforts to expand the FLSA’s
coverage, and the ranks of those
entitled to overtime pay and other
statutory protections, by broadly
construing the term “employee”
and thereby limiting the capacity
to engage independent contrac-
tors. The DOL has long taken a
skeptical view of consultancies
and has recently partnered with
the Internal Revenue Service and

to determine whether a worker has
been properly given independent
contractor status:

1. The extent to which the work
performed is an integral part of the
employer’s business;

2. The worker’s opportunity for
profit or loss depending on his or
her managerial skill;

3. The extent of the relative
investments of the employer and
the worker;

4. Whether the work performed
requires special skills and initiative;

5. The permanency of the rela-
tionship; and

6. The degree of control exer-
cised or retained by the employer.

The Al does not alter the ele-
ments of this well-established inqui-
ry; rather, it details the DOL’s view
on each element with an obvious tilt
in favor of employee status and a
dismissive attitude toward several
factors that have historically tended
to support an independent contrac-
tor designation. For example, the
Al explains that “investing in tools
and equipment is not necessarily
a business investment or a capital
expenditure that indicates that the
worker is an independent contrac-
tor,” rather, the worker’s investment
must be compared to that of the
employer. Thus, when a “substan-
tial” investment by the worker is
“relatively minor” as compared with
expenditures by the employer, the
factor will weigh against indepen-
dent contractor status.

Significantly, the Al downplays
the control factor, which courts
have relied upon heavily in the
past as a key element of the eco-
nomic realities test. According to
the Al, this factor only indicates
independent contractor status if
the worker controls “meaningful
aspects of the work performed
such that it is possible to view the
worker as a person conducting his
or her own business.” The Al also
emphasizes that all six factors must
be considered in each case “with an
understanding that the factors are
indicators of the broader concept
of economic dependence” and the
ultimate objective being to deter-
mine whether the worker “is really
in business for him or herself (and
thus its independent contractor).”

Because the Al is by definition
an interpretation rather than a pro-
posed regulation subject to the pre-
implementation notice and comment
process required whenever the DOL
issues new legislative-type rules, it
will likely be afforded less weight
by the courts than the DOL’s pro-
posed changes to the white-collar
exemptions. That being said, courts
often rely on the interpretations of
government agencies, particularly
when that agency has taken a con-
sistent position in an otherwise
unclear area of the law. It would
therefore be foolhardy to discount
the Al and ignore the DOL's broader
message that aggressive efforts to
root out and fine employers who
improperly classify workers as
independent contractors remain a
staple of the agency’s enforcement
protocol. Indeed, the Wage and
Hour Division has requested over
$30 million to hire hundreds of new
employees to facilitate the agency’s
goal of “planned enforcement—as
opposed to reactive.” The writing on
the wall is clear and management-
side attorneys should counsel clients
to closely examine each independent
contractor, consultant, or freelanc-
er relationship to ensure the non-
employee designation is supported
by application of the economic
realities test, as interpreted by the
DOL, with an eye toward minimizing
potential exposure to DOL audits,
fines, claims for back wages, and
misclassification lawsuits.
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balance by moving to firms that
support these priorities.?

Seventh, the EEOC has rec-
ognized these societal trends,
reviewed related case law, and
defined what it considers to be
“caregiving responsibilities” that
are protected under existing law,
promulgating a “best practices”
guide for employers that contains
practice pointers and suggested
tips.* Stated another way, it has
done what it can to put FRD on
the plaintiffs’ bar’s radar screen.

Eighth (and perhaps most sig-
nificantly), it has not gone unno-
ticed among lawyers who represent
employees that plaintiffs in FRD
cases tend to have more success
litigating these claims than other
types of discrimination claims.?
This is in part because compara-
tor or “similarly-situated” evidence
(i.e., evidence that a “similarly
situated” employee was treated
differently, creating the inference
that race or some other protected
category must have been a factor
to explain the disparate treatment)
in traditional discrimination cases
no longer carries as much weight
when gender-stereotyping is at
issue.?

The success rate may also be
explained in part by the facts that
FRD claims appeal to and likely
affect almost every employee in
some capacity, and that lawsuits
involving FRD are likely to affect a
cross-section of jurors: “Few things
are likely to stir jurors’ emotions
as much as fact scenarios in which
hard-working employees lose their
jobs or are otherwise mistreated
because they are caring for their
children.”?" Jurors have children
too, and many wrestle with child
care issues on a day-to-day basis,
and for some that struggle includes
dealing with child care issues cre-
ated by their very jury service.

employer if litigation does occur.

Third, law firms should consider
efforts to change more than the
words in their policies to be certain
that their employees understand
what those changes mean and
what options may be available to
them.* To that end, law firms may
consider, if they have not done so
already, providing or establishing
“flex-time” schedules for request-
ing employees,®! making certain
that flexible arrangements are
available to both working moth-
ers and fathers as well.

Fourth, law firms should consid-
er the EEOC’s recommendations to
employers: to remove “barriers to
re-entry” for employees who have
taken time away due to familial
responsibilities; and to avoid penal-
izing applicants or current employ-
ees who have taken time away from
work to care for family members
and instead “focus on work expe-
rience and accomplishments and
give the same weight to cumulative
relevant experience that would be
given to workers with uninterrupt-
ed service.”® For example, a year’s
gap on an applicant’s resume may
not necessarily be due to “traveling
the world” or a lack of motivation;
the truth may simply be that the
applicant had familial responsibili-
ties that required time away.

Fifth, law firms with multiple
locations in the United States and
beyond need to keep abreast of
state and local statutory develop-
ments in this area. The District of
Columbia has acted to protect care-
givers directly as noted above, and
there is an explosion of local laws
in recent years on a wide range of
topics from credit check restric-
tions to mandatory sick leave.
Given this trend, it is critical to
stay current.*

Sixth, to address the financial
and other costs of bad publicity
and litigation, law firms should con-
sider implementing an arbitration
policy/arbitration agreement that
requires all employment-related

Firms should review their EEO policies, discrimina-
tion complaint procedures, and leave policies to be
certain they reflect employees'rights with respect
to caregiving responsibilities, since they are almost
certain to become exhibits for the employee or the
employer if litigation does occur.

These eight reasons, and per-
haps more not yet imagined, create
new litigation risks that should be
of particular concern to law firms.
Assuming this to be true, what can
law firms and other entities that
employ lawyers do to better pro-
tect themselves?

First, law firm managers and
human resources professionals
need to become more familiar
with FRD and FRD/caregiver-
based litigation. The EEOC has
provided guidance for employ-
ers that includes, among other
things, increased training and
“develop[ment], disseminat[ion],
and enforce[ment] [of] a strong
EEO policy.”® The focus of part of
that training should include refer-
ences to federal, state, and local
anti-discrimination statutes and
family leave laws that may not have
been designed for the protection
of caregivers, but that are evolving
in that direction.

That training should not be
focused exclusively on existing
employees. The EEOC has pro-
vided several “employer best prac-
tices” for recruitment and hiring as
well. Specifically, those interview-
ing a potential candidate must be
trained to avoid inquiring about
caregiving responsibilities directly,
or even indirectly, focusing entirely
on the candidate’s qualifications.?

Second, firms should review
their EEO policies, discrimination
complaint procedures, and leave
policies to be certain they reflect
employees’ rights with respect to
caregiving responsibilities, since
they are almost certain to become
exhibits for the employee or the

disputes be resolved via private
arbitration. The U.S. Supreme
Court has made it clear that such
agreements are enforceable,
and all employers, including law
firms, need to at least consider
this option.

In sum, it is a beautiful thing to
watch laws adjust to changes in
society over time, but not so beau-
tiful for those who fail to pay atten-
tion to these changes and adjust
what they do accordingly. After
more than 50 years of litigation
over the requirements set forth
in the Civil Rights Act of 1964, it
is rare for a law firm to fail to rec-
ognize that religion or race or sex
discrimination is unlawful. But it is
perhaps not so rare for a firm to
underestimate the consequences
of its failure to consider FRD, espe-
cially in light of all the changes
to the new workforce described
above. All employers—law firms
included—need to keep attuned to
these shifts and make appropriate
adjustments along the way to stay
competitive in their field.
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basis of sexual orientation." This
interpretative inconsistency among
the courts has resulted in disparate
results depending on the jurisdic-
tion in which the claim is brought.
The unpredictable enforcement of
Title VII will continue until the U.S.
Supreme Court decides the issue
or Congress amends Title VII. Con-
gressional action is not unprec-
edented—Title VIl was amended
to include pregnancy as sex-based
discrimination to legislatively over-
rule a court decision that held
pregnancy was not a sex-based
consideration.’®

Likewise, the EEOC-OFQO’s reli-
ance on a theory of associational
discrimination to recognize claims
of discrimination based on sexual
orientation is not sound. Generally,
discrimination based on associa-
tion is asserted by an individual
who is not in a protected class. For
example, courts may find that there
was discrimination based on asso-
ciation against a Caucasian indi-
vidual because that individual is
married to an African American
individual.' Here, the EEOC-OFO
appears to believe that Title VII
can be broadly read to preclude
discrimination based on sexual
orientation when a male “associ-
ates with” another male or a female
“associates with” another female.
By doing so, the agency expands
“association” to assume a sexu-
ally motivated relationship. Such
an expansion is tenuous, at best.

Finally, finding that Title VII
prohibits sexual orientation dis-
crimination based on the gender
stereotyping theory is problematic.
In evaluating gender stereotyping

claims, courts must determine
whether a plaintiff was discrimi-
nated against because he or she
did not adhere to stereotypical
gender norms."” For example, a
woman may claim that she was dis-
criminated against on the basis of
her gender because she was acting
more like a man instead of a stereo-
typical female who wore makeup
or jewelry. In other words, she was
subjected to gender discrimination
because she did not comply with
social stereotypes of how women
should act. In the case of a gay or
lesbian employee, the reliance on
stereotypical norms is likely to
produce inconsistent results. For
example, a gay employee who acts
in an effeminate manner would be
covered while a gay employee who
acts like a heterosexual male would
not. However, both employees are
gay and both should be protected,
regardless of appearance or man-
nerisms. Thus, the EEOC-OFO’s
decision to allow social stereotypes
to define a protected class based
on sexual orientation will likely be
rejected.

Moreover, many federal courts
have refused to acknowledge
claims of sexual orientation dis-
crimination masquerading under
the gender stereotyping theory.!®
Specifically, the Second Circuit
held in Simonton v. Runyon'®
that a gender stereotyping claim
should not be used to “bootstrap
protection for sexual orientation
into Title VIL"? Similarly, the Sixth
Circuit has rejected such claims,
finding that to do otherwise would
“have the effect of de facto amend-
ing Title VII to encompass sexual
orientation as a prohibited basis
for discrimination.”! The Seventh
Circuit went so far as to proffer
that it is “wholly inappropriate, as

well as constituting a clear viola-
tion of the separation of powers,
for this court, or any other federal
court, to fashion causes of action
out of whole cloth, regardless of
any perceived public policy ben-
efit.”

The EEOC-OFO’s Decision Will Be
Afforded Little Deference, If Any.
By rendering its interpretation in

ally, EEOC guidelines are afforded
Skidmore-type deference.?

To date, the EEOC has not issued
any interpretative guidance on the
protection of employees because of
their sexual orientation. The EEOC
also has not issued any enforce-
ment guidance with respect to dis-
crimination on the basis of sexual
orientation.” Rather, its consider-

Contrary to the position taken by some commen-
tators, ‘Baldwin’did little to impact the debate
regarding whether Title VIl prohibits sexual orienta-

tion discrimination.

an OFO decision as opposed to
through interpretative guidance,
the EEOC’s action will have little
effect to expand Title VII's protec-
tions to homosexual employees. In
Cheuvron USA v. Natural Resources
Defense Council, the Supreme
Court acknowledged that consid-
erable weight should be accorded
to an executive department’s con-
struction of a statutory scheme it
is entrusted to administer. As such,
courts defer to reasonable agency
interpretations or permissible con-
structions when the statute does
not clearly answer the question at
hand. Chevron affords the stron-
gest judicial deference to agency
actions taken after a notice and
comment period or through formal
rulemaking.

In Skidmore v. Swift & Co., the
Supreme Court also held that
deference must be afforded to
agency interpretations, although
not as considerable, so long as the
agency'’s interpretation was consis-
tent with the thoroughness of the
agency’s research and persuasive-
ness of its reasoning.” Tradition-

ation of sexual orientation discrimi-
nation has been largely limited to
a passing reference in its Strategic
Enforcement Plan for FY2013 to
2016, and decisions issued in the
context of federal sector employ-
ment discrimination cases, such
as Baldwin. To the extent that the
EEOC-OFO’s decision is appealed
to a federal district court, the
court will review the matter de
novo. Thus, decisions like Bald-
win and other such agency actions
have little impact on the agency’s
enforcement authority and are not
entitled to any deference.

Conclusion

Contrary to the position taken
by some commentators, Baldwin
did little to impact the debate
regarding whether Title VII prohib-
its sexual orientation discrimina-
tion. Until the U.S. Supreme Court
resolves the conflicts in the federal
courts, or until Congress amends
Title VII, this issue will continue
to be litigated in the courts with
conflicting results based on juris-
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diction. To be sure, protecting
individuals against discrimination
based on sexual orientation in the
employment context is a matter of
“when” not “if.” The “when,” how-
ever, is not the summer of 2015.
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risk of liability for negligent hir-
ing, employers should implement
effective background and reference
checks of applicants. For example,
employers should obtain and fol-
low up on employment references
that may reveal that an applicant
has violent propensities. Employ-
ers giving references, however,
should be careful: Careless admo-
nitions about an employee in nega-
tive references could provoke a
defamation lawsuit, while neutral
references could provide a basis
for negligent referral or misrepre-
sentation claims (depending on
state law).™

Employers should be mindful,
however, that federal and state
laws may restrict an employer’s
ability to consider certain kinds
of information regarding an appli-
cant’s background. For example,
New York prohibits discrimination
based on prior criminal convic-
tions unless (1) there is a direct
relationship between a previous
criminal offense and the employ-
ment sought; or (2) hiring the appli-
cant would involve an unreason-
able risk to the safety or welfare of
specific individuals or the general
public.’® And the Equal Employ-
ment Opportunity Commission
(EEOC) has taken the position that
reliance on criminal records may
disproportionately impact certain
protected groups.!¢ Employers also
must comply with the Fair Credit
Reporting Act (and any state law
equivalents) when obtaining and
relying on background checks.!”

To avoid a claim for negligent
retention and/or supervision, an
employer should implement a
workplace violence policy with
established disciplinary proce-
dures for any employee that vio-
lates the policy. To be effective, the
policy should also establish report-
ing and investigation procedures,
and employers should take steps to

encourage open dialogue with their
employees: maintain an open door
policy, designate an ombudsman,
or install a confidential tip line to
report concerns.

Insufficient responses to
employees that perceive threats
in the workplace can also result
in claims under certain federal stat-
utes. For example, employees who
are victims of workplace violence
or fear they may become victims,
may be entitled to time away from
work under the Family Medical
Leave Act (FMLA). In Barber v.
Von Roll U.S.A., an employee ade-
quately pled that he was entitled
to FMLA leave because he devel-
oped an anxiety-based incapacity
due to fear of his co-worker, who
was a gun enthusiast and displayed
threatening and erratic behavior.'®

An employer also may be liable
under Title VII of the Civil Rights
Act of 1964 if an employee creates a
hostile work environment for a co-
worker. In EEOC v. MMR Construc-
tors, the EEOC sued an employer
for subjecting two employees to
a hostile work environment that
included constant unwelcome
racial harassment in the form of
racist language, graffiti, and death
threats.! The employer eventually
settled with the EEOC and agreed
to implement various workplace
violence programs and sensitivity
trainings.?

In order to avoid such claims,
employers should be sensitive to
the work environment concerns
that an unstable employee creates
and diligently respond if an employ-
ee is showing signs of threatening
behavior. There are several telltale
signs of troubled employees that
employers can be on the alert for,
including:

e Bragging about the use of
weapons or talking about violent
episodes;

e Threatening co-workers and
exhibiting an “everyone is against
me” attitude;

® Mood swings;

¢ Poor workplace relationships;

¢ Decreasing productivity;

¢ Excessive tardiness or use of
sick leave;

¢ Repeated violation of company
rules or policies;

¢ [ncreasing signs of alcohol or
drug abuse; and

¢ Poor health and hygiene.?!

An Employer’s Liability for
Discrimination. If an employee
does not pose an imminent risk,

discipline, an employer can sub-
ject an employee to a medical or
“fitness-for-duty” examination if the
exam is job-related and consistent
with business necessity.>* Ensur-
ing a safe working environment
for employees may qualify as a
business necessity.”> These exams
should be performed in a consis-
tent manner, however, to avoid
running afoul of anti-discrimination

There are no federal statutes or regulations that
expressly require employers to prevent workplace
violence, but the Occupational Safety and Health
Act obligates an employer to provide a safe work

environment.

employers should exercise cau-
tion in disciplining an employee
for potentially threatening behav-
ior if he is suspected of having a
mental disorder. Antidiscrimination
statutes, such as the Americans
with Disabilities Act (ADA), protect
qualified employees from discrimi-
nation and harassment on the basis
of mental disabilities. Employers
may need to provide reasonable
accommodations to employees
with mental disorders to help them
abide by workplace conduct poli-
cies (unless doing so would cause
undue hardship).

But not every employee dem-
onstrating threatening behavior
qualifies for protection under
antidiscrimination laws. Sev-
eral circuits have found that “an
essential function of almost any
job is the ability to appropriately
handle stress and interact with
others” and “an employee whose
stress leads to violent threats is
not a ‘qualified individual.””? The
ADA also authorizes employers to
take disciplinary action against a
qualified individual that poses a
significant danger to themselves or
others, though a remote or specula-
tive danger is not sufficient.?

In evaluating whether to impose

laws, but they are not a prerequi-
site for taking disciplinary action
for workplace conduct violations.
If discharge is necessary, man-
agers may want to take precau-
tions during the termination meet-
ing, such as having another person
in the room. Employers can also
take steps to mitigate any anger
or shame an employee may feel
after being fired by offering sev-
erance pay and outplacement or
career counseling to help them
get back on their feet. After the
employee is let go, employers
should consider bolstering their
workplace security measures to
protect against external threats,
such as establishing procedures
for barring nonemployees from
accessing the premises.

Conclusion

While there is no perfect solu-
tion to avoid workplace violence,
effective hiring and workplace
conduct policies, timely and appro-
priate responses to complaints of
workplace violence, adequate train-
ing programs, and open commu-
nication with employees will best
position an employer to avoid
tragedy and minimize the risk of

liability associated with actual or
threatened violence in the work-
place.
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