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Trusts   Estates

By Sharon L. KLein

1. Last minute reprieve pre-
vents loss of tax abatement for 
apartments held in trust. Since 
1996, New York City has offered 
a partial property tax abatement 
program for cooperative apart-
ment and condominium own-
ers. The abatement is designed 
to eliminate the disparity in real 
property tax, which is assessed at 
a much higher value against those 
unit holders than against holders 
of family homes. Under the abate-
ment renewal enacted in Janu-
ary 2013, the abatement would 
have been lost if a cooperative 
or condominium unit were held 
by a trust or in a limited liability 
company (LLC). Although it was 
designed to limit the abatement’s 
benefit to primary residence hold-
ers, the new law penalized those 
primary residence holders who 
transferred their units to trusts 
or LLCs as part of their estate 
planning or for privacy reasons. 
Under a new law enacted on July 
3, 2013,1 the abatement will not 
be lost if a unit is held in trust 
for a person otherwise eligible 
for the abatement. Among other 
comments made in its support of 
the proposal, the New York City 
Bar has recommended that the 
abatement be expanded to include 
single member LLC and legal life 
estate forms of ownership, as well 
as trusts. 

2. Lesson & Reminder: New 
York does not permit incor-
poration by reference. Matter 
of D’Elia,2 is a stark reminder of 
the general rule in New York with 
respect to incorporation by ref-
erence: “[A]n unattested paper 
which is of a testamentary nature 
cannot be taken as part of the will 
even though referred to by that 
instrument.”3 However, New York’s 
Estates, Powers and Trusts Law 
(EPTL) §3-3.7 does permit a testa-
tor to make a pour-over bequest to 
a trust, provided the trust instru-
ment is executed and acknowl-
edged in the manner required for 
the recording of a conveyance of 
real property, prior to or contem-

poraneously with the execution 
of the will. In Matter of D’Elia, the 
decedent signed his will and a 
trust agreement, which created a 
family trust into which the residue 
of his estate poured, on the same 
date. However, the trustee did not 
sign the trust agreement until a 
week later. The will provided that, 
if the pour-over disposition to the 
trust was inoperative or invalid for 
any reason, the decedent incor-
porated by reference the terms 
of that trust. Because New York 
does not recognize incorporation 
by reference, that default disposi-
tion was ineffective and the only 
way to hold the pour-over bequest 
valid was to satisfy the require-
ments of EPTL §3-3.7. Despite 
acknowledging that the benefits 
of the decedent’s estate planning 
would be affected by finding the 
pour-over invalid, the court held 
that the residuary bequest failed. 
Since the trustee did not sign the 
trust agreement until a week later, 
the trust was not in existence at 
the time the will was signed, and 
the “unavoidable result” was that 
the pour-over was invalid, result-
ing in intestacy—an important 
reminder for attorneys regarding 
the timings of executions.

Note also that EPTL §3-3.7(e) 
further provides that, even if the 
requirements of EPTL§3-3.7 are 
satisfied, a revocation or termina-
tion of the pour-over trust before 
the death of the testator will cause 
a pour-over disposition to fail, 
potentially resulting in intestacy. 
As a result, many attorneys labori-
ously restate identical dispositive 
provisions in the will in order to 
provide an alternate disposition. 
A bill that has been introduced in 
the Senate4 would allow a testator 
to expressly direct in a will that, 
should a pour-over trust be termi-
nated or revoked, the disposition 
would not fail but would consti-
tute a disposition to a testamen-
tary trust with identical terms to 
the revoked trust. The proposal 
was amended from a prior version 
to apply only to termination and 
revocation by someone other than 
the settlor (for example, an age 
related termination or principal 
exhaustion). The rationale for the 
change was that, if the testator 
revoked the trust, most likely that 
was an indication that the dispo-
sition in the will to the trust was 
intended to fail. However, the 
carve-out for settlor revocations 
would also exclude a 
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Not surprisingly, as donors 
become more charitably mind-
ed and make larger, more signifi-
cant contributions, they desire 
greater control over the admin-
istration of their gifts. Unfortu-
nately, both common law and 
New York statutory law impede 
donor enforcement of the terms 
of their charitable gifts, tradi-
tionally providing standing only 
to the state attorney general.3 
One of the purposes of this 
policy, as first articulated by 
Chief Justice John Marshall in 
Trustees of Dartmouth College 
v. Woodward, is to prevent 
“vexatious litigation” by irre-
sponsible parties who do not 
have a tangible stake in the 
matter.4 Increasingly, however, 
New York courts are recogniz-
ing the need to supplement 
the attorney general’s powers 
with private enforcement of gift 
restrictions and have relaxed 
standing requirements when 
private parties have a “special 
interest” in the charitable gift.5

This article will discuss the 
general common law, New York 
statutory law, and recent deci-
sional law governing charitable 
gift enforcement, the role of the 
attorney general to oversee the 
administration of charitable 
funds, and private enforcement 
of charitable gifts. In addition, 
this article will offer recommen-
dations regarding techniques 
to better ensure that charities 
comply with donor intent when 
administering charitable gifts.

Charitable Trust Law and 
Enforcement under the Com-

mon Law. At common law, the 
attorney general represents the 
public interest in the adminis-
tration and enforcement of 
charitable gifts. Thus, courts 
rarely grant private parties 
standing to pursue enforcement 
actions.6 When a donor makes 
a completed gift to a charity, 
whether outright or in trust, he 
thereafter does not have stand-
ing to enforce the terms of his 
gift unless he expressly has 
reserved an enforcement right.7 
The reason is clear: The donor 
of a completed charitable gift 

no longer possesses a legal or 
beneficial interest in the gifted 
property and thus has no legal 
standing to complain about the 
charity’s administration of his 
gift. Instead, in most cases, the 
state, acting through its attor-
ney general, is responsible for 
enforcement of the terms of a 
charitable gift.8

New York Statutory Law. 
New York statutory law codifies 
common law standing principles, 
limiting the ability of a private 
party to enforce restrictions on 
charitable gifts. In New York, 
the Estates, Powers and Trusts 
Law (EPTL) and the Not-for-Profit 
Corporation Law (N-PCL) charge 
the attorney general with the 
duty to oversee the administra-
tion of charitable assets in the 
state, to protect the public inter-
est in charitable dispositions, 
and to enforce the laws govern-
ing the conduct of fiduciaries of 
charitable organizations.9

Special Interest Standing. 
Although standing to sue a chari-
table organization for a breach of 
fiduciary duty traditionally has 
been limited to the attorney gen-
eral, courts have granted stand-
ing to private parties with a “spe-
cial interest.”10 This exception 
has been applied to charitable 
trusts and gifts made to chari-
table corporations for a specific 
stated purpose (such gifts are 
deemed to be held in trust by the 
charity), in contrast to gifts for 
general use.11 Such gifts create 
a legally enforceable obligation 
on the charitable corporation 
to administer the gift consis-
tent with the donor’s intent.12 

Failure to do so is a breach of the 
charity’s fiduciary responsibili-
ties.13 Together with the attorney 
general,14 a donor or potential 
beneficiaries may have standing 
to sue the charity for a breach 
if they can establish a “special 
interest” in the charitable gift.15

Beneficiary Standing to 
Enforce Charitable Disposi-
tions. Invoking the “special 
interest” doctrine, courts have 
relaxed standing requirements 
and have found that certain 
beneficiaries of a charitable gift 
have standing to enforce the 
gift’s restrictions. In determining 
whether to exercise its discretion 
to grant “special interest” stand-
ing, courts will examine a variety 
of factors, such as the nature of 
the benefited class and its rela-
tionship to the gift.16 For exam-
ple, in Alco Gravure v. Knapp, the 
court afforded potential benefi-
ciaries of a charitable corpora-
tion “special interest” standing 
when the class of beneficiaries 
was “sharply defined and limited 
in number.”17 In Chase v. Pevear, 
the court granted “special inter-
est” standing to the beneficiary 
named in a gift over provision 
that stood to receive the gifted 
property if the donee charity 
did not comply with the gift’s 
restrictions.18

Courts also consider whether 
the class of beneficiaries can eas-
ily be entered into, whether the 
plaintiff has a direct interest in 
the operation of the trust, the 
remedy sought by the plaintiff, 
fraud or misconduct by the 
charity or its directors, and the 
attorney general’s 
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Standing to Enforce Restrictions 
On Use of Charitable Gifts

Not surprisingly, as donors 
become more charitably 
minded and make larger, 
more significant contribu-
tions, they desire greater 
control over the adminis-
tration of their gifts. 
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Making Disclaimer Work for Minors

By darCy M. KatriS 
and eMeLia g. Short

If the conditions in IRC §25182 
are not satisfied, the disclaimer 
will not be a “qualified disclaimer” 
and will be treated as a taxable gift 
for federal tax purposes. Under 
the EPTL, unless the transferor 
of the disposition has provided 
otherwise, the disclaimed interest 
passes as if the disclaimant pre-

deceased the transferor, thereby 
satisfying one of the requirements 
of IRC §2518, that the property 
pass without any direction on 
the part of the disclaimant. Tax 
planning is a common reason why 
someone would want to disclaim 
an interest in a trust or a bequest 
under a will. In certain cases, it 
may be desirable for a minor to 
disclaim an interest in an estate 
or trust such as to avoid estate 
or GST tax consequences.

The treatment of minors as dis-

claimants is more liberal under 
the IRC than under the EPTL. 
IRC §2518 permits a minor to 
disclaim property until the later 
of nine months after the transfer 
of property or nine months after 
the minor reaches age 21. EPTL 
§2-1.11 provides that a renun-
ciation must occur within nine 
months after the “effective date” 
of the transfer and does not con-
tain a provision similar to the IRC 
to extend the period for a minor 
to renounce. Therefore, other 
approaches must be explored. 
One option is to request the court 
extend the period for a minor to 
renounce. EPTL §2-1.11(c)(2) pro-
vides that the court may grant 
such extension upon a showing 
of reasonable cause. This option 
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is both expensive and uncertain. 
Courts have found reasonable 
cause to extend the period for 
minors to renounce in some cir-
cumstances. For example, where 
the minor recipient was deceased 
and had never received distribu-
tions from a trust, the time was 
extended for his personal repre-
sentative to renounce his interest 
in the trust.3

In cases not involving minors, 
courts have granted an extension 
of time to renounce where: (i) the 
beneficiary was afflicted by shock 
and grief after losing both parents 
in a short time span,4 (ii) three 
siblings intended to renounce 
and one missed the period due 
to the birth of a child,5 (iii) the 
renunciation was 

B oth New York’s EPTL §2-1.11 and Internal Revenue Code §2518 
permit an individual to disclaim1 an interest in property trans-
ferred to him or her if certain conditions are met. Although 

the conditions in the EPTL and IRC are similar in many respects, 
there are some differences. 
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Navigate differences between N.Y. Law and the IRC.

I n 2012, charitable giving rose 
for the third year in a row in 
the United States, reaching 

a total of $316.23 billion.1 Indi-
vidual donors were responsible 
for the majority of charitable 
gifts, making contributions in 
the amount of $228.93 billion.2
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Other Wills Statutes. The 
question of the applicability to 
a revocable trust of other stat-
utes which explicitly refer only 
to wills is present with respect to 
other will statutes including those 
relating to in terrorem clauses,18 
advancements,19 whether there 
is residue within a residue,20 
whether a beneficiary to whom 
the income of an annuity which 
the settlor has directed to be pur-
chased for the benefit of a benefi-
ciary may elect to take the capital 
sum,21 exoneration of liens,22 and if 
substantially all or the bulk of the 
decedent’s assets are transferred 
through a revocable trust, wheth-
er a child who is born after the 
execution of the trust may receive 
a share of the trust pursuant to 

EPTL §5-3.2 which refers specifi-
cally to the rights of a child born 
after the execution of a will.

Given the growing trend 
towards the use of pour-over 
clauses in wills pursuant to which 
probated assets are to be added 
to a revocable trust,23 the will and 
the trust should be viewed as part 
of an integrated or unified estate 
plan and should be governed by 
the same substantive rules.24

Applying Wills Rules to Trusts

Indeed, the New York legisla-
ture has seen fit, on occasion, to 
amend existing legislation so as 
to extend the applicability of a 
wills statute to a revocable trust. 
Thus, EPTL §51.4 now provides 
that a divorce revokes a provi-
sion for a divorced spouse in a 
revocable trust as well as other 
will substitutes.

Similarly, the legislature has 
provided in EPTL §51.1-A, that the 
revocable trust is a “testamentary 
substitute” and reachable by a 
surviving spouse in satisfaction of 
the elective share. In addition, as 
a logical corollary to EPTL §73.1 
and EPTL §1010.6, creditors of the 
settlor should be able to reach 
the assets of the inter-vivos trust 
at least in the instance where the 
settlor’s estate is insolvent.25

The New York legislature 
has now modified the so-called 
“simultaneous death” statute so 
as to provide for a presumption 
of no survivorship unless there is 
clear and convincing evidence of 
survival by one person of anoth-
er by 120 hours. The statute is 
explicitly applicable to inter-vivos 
trusts.26

A New York statute dealing 
with distributions in kind to sat-
isfy a pecuniary disposition is 
applicable to trusts as well as 
wills.27 By statute, a reference in 
an instrument to a “minor” means 
a person who has not attained the 
age of 21 or the age of 18 depend-
ing on when the instrument was 
executed. Because it refers to 
the “creator”28 having the power 
to expressly provide otherwise, 
such statute is thus applicable 
to a revocable trust. “Creator” is 
defined in the EPTL as “a person 
who makes a disposition of prop-
erty.”29 Likewise, the New York dis-
claimer statute is also explicitly 
applicable to revocable trusts.30 
Formula clauses which refer to tax 
terms such as, for example, “mari-
tal deduction” or “unified credit” 
are defined by statute as referring 
to the definition of such terms in 
the federal estate tax law and the 
statutes are explicitly applicable 
to trusts.31

Capacity

There is also the question of 
whether the settlor’s capacity to 
create a revocable trust should be 
the same as the capacity to make 
a valid will. It has been held that 
a charitable remainder unitrust is 
more analogous to a contract than 
a will and thus the higher capac-
ity standard for the execution of 
a contract is controlling.32 Since a 
revocable trust is a will substitute, 
the will standard should govern 
and that is the position taken by 
the Uniform Trust Code.33

Lost Trust: Revocation Presumed

If a will is lost or destroyed, 
there is a rebuttable presump-
tion that the will was revoked.34 
Is there a similar presumption with 
respect to a lost or destroyed revo-
cable trust? The issue was raised 
in Estate of Cohen35 with respect 
to another will substitute—a con-
tract to make a will and to not 
change a will. The New York Court 
of Appeals, however, avoided a 
resolution of the issue by dispos-
ing of the matter on other grounds 
and noted that the Surrogate had 
rejected on “credibility grounds” 
the claimed revocation.

In Matter of Pilafas,36 an Arizona 
court held that a lost revocable 
trust was not revoked. The court 
relied on the Restatement of 
Trusts, 2d, which has now been 
changed by Restatement of Trusts, 
Third.37 The court also based its 
decision on the language of the 
trust, which provided that the 
trust may be revoked “by instru-
ment in writing delivered to the 
Trustee” as precluding other 
modes of revocation.

Power of Attorney

It should be noted that, pursu-
ant to GOL §5-1514, by executing 
a statutory gifts rider, a principal 
may confer upon an agent the 
power to create, amend, revoke 
or terminate an inter-vivos trust. 

Evidently, no power can be con-
ferred upon an agent to change 
a will.

Conclusion

While the revocable trust is 
deemed to be perfected, for pro-
bate purposes, upon its creation, 
it is not necessarily illogical to 
subject the trust to certain will 
concepts. After all, while the trust 
avoids probate, it is includible 
in the settlor’s gross estate for 
federal estate tax purposes.38 Fur-
thermore, like a will, the period 
of the rule against perpetuities 
commences to run with respect 
to the interests created by a revo-
cable trust, normally, on the date 
of the settlor’s death.39 Thus, the 
matter should be viewed from 
the perspective of relativity, in 
which the trust, for some legal 
purposes is deemed to be created 
immediately and for all others it 
remains unperfected until the set-
tlor’s death.
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By William SchWartz

Given the extensive control 
retained by the settlor to revoke 
and/or amend the trust, in whole 
or in part, the question arises as 
to whether this “will substitute” 
should be subject to the substan-
tive rules relating to wills, even 
though there are different formali-
ties incident to the execution of a 
revocable inter-vivos trust than a 
will. Legislatures, courts, and legal 
commentators are focusing on 
this issue, in many instances, in 
the context of statutes which were 
enacted prior to the ascendancy 
of the revocable inter-vivos trust 
and which refer explicitly only to 
wills. Prof. John H. Langbein has 
persuasively noted: 

The owner who retains both 
the equitable life interest 
and the power to alter and 
revoke the beneficiary des-
ignated has used the Trust 
form to achieve the effect of 
testation. Only nomenclature 
distinguishes the remainder 
interest created by a Trust 
from the mere expectancy 
arising under a Will.1 

To the extent that a court 
concludes that a substantive 
wills rule is applicable to the 
revocable trust we are then left 
with the further issue whether 
curative doctrines and statutes 
applicable to wills also govern the 
revocable trust.

Substantive Doctrines

Exculpatory Clauses. With 
respect to substantive rules, 
many of the relevant New York 
statutes explicitly refer only to 
wills or testamentary trusts. Thus, 
for example EPTL §11-1.7 provides 
that a provision in a will exculpat-
ing an Executor or a testamentary 
trustee from liability for negli-
gence is contrary to public policy 
and void. Historically, because 
the statute explicitly refers only 
to Executors and testamentary 
trustees, the statute has been 
held inapplicable to inter-vivos 
trusts.2 Yet, more recently, there 
have been decisions extending 
the policy of the statute to inter-
vivos dispositions.3

While these cases do indicate 
a judicial willingness to extend 
EPTL §11-1.7 to inter-vivos trusts, 
at least to the extent they invali-
date provisions which exempt a 
trustee from a duty to account, 
they do not deal specifically with 
the issue of an inter-vivos trust 
that requires accountings but 
that contains a clause exculpat-

ing a trustee from liability for 
negligence.

It is interesting to note that the 
New York Prudent Investor Act 
authorizes a trustee of an inter-
vivos trust to delegate investment 
and management functions but 
requires the trustee to exercise 
care in making the delegation.4 
The act provides that the require-
ments of the statute govern trust-
ees “except as otherwise provided 
by the express terms and provi-
sions of a governing instrument 
within the limitations set forth 
by Section 11-1.7….”5 We are 
then confronted with a circular 
dilemma. If the trust contains an 
exculpatory provision sanction-
ing negligent conduct by a trustee 
of an inter-vivos trust in exercis-
ing the delegation function, this 
clause will be given effect under 
the act unless the limitations of 
EPTL §11-7 are applicable to the 
inter-vivos trust. That then raises 
the question of whether the provi-
sions of EPTL §11-7 are applicable 
to inter-vivos trusts. Support for 
the view that it should be appli-
cable in the delegation context is 
derived from the Prudent Investor 
Act’s provision that the delegee 
has a duty to exercise reasonable 
care and that “[a]n attempted 
exoneration of the delegee from 
liability for failure to meet such 
duty is contrary to public policy 
and void.”6 If the delegee cannot 
be exonerated from liability for 
negligence, then should the trust-
ee be able to have sanctuary in 
exercising the delegation function 
because of an exculpatory clause 
in an inter-vivos trust?

Lapse. The common law rule 
is that a bequest or devise lapses 
if the legatee or devisee prede-
ceases the testator.7 A question 
arises as to whether this doc-
trine is applicable to a revocable 
trust. The problem may not arise 
frequently since it will be inap-
plicable if the trust instrument 
provides (as it should) for an 
alternative gift if the beneficiary 
fails to survive the settlor.8 Yet, 
because of poor draftsmanship, 
the contingency of the remainder 
person not surviving the settlor 
may not be provided for in the 
trust. If the lapse rule is applicable 
to such a trust, we then have the 
secondary problem as to whether 
New York’s anti-lapse statute is 
applicable. That statute specifical-
ly prevents a lapse from occurring 
in certain circumstances unless 
the will when executed provides 
otherwise.9 Is the statute appli-
cable to will substitutes such as 
the revocable inter-vivos trust?

Ademption. When property 
specifically disposed of by will 
is not in existence at the trust-
ee’s death or has been sold or 
transferred to others during the 
testator’s lifetime, the gift is extin-

guished regardless of the testa-
tor’s intention under the doctrine 
of ademption.10 In New York, there 
are also statutes dealing with the 
doctrine. Thus, by statute, no 
ademption occurs merely because 
an executory contract to sell 
property (without a sale having 
occurred) is in force at the time of 
the testator’s death.11 By statute, 
if, during the testator’s lifetime, a 
conservator of a now incompetent 
testator sells property that the 
testator has specifically gifted in 
his will, no ademption occurs with 
respect to the proceeds of the sale 
which remain at death and to any 
remaining property into which the 
sale proceeds may be traced.12 
Pursuant to statute, if insurance 
proceeds from property that was 
specifically disposed by will are 
paid after the testator’s death, the 
specific legatee or devisee may 
reach the insurance proceeds 
to the extent of the value of the 
specific disposition.13 The issue 
is whether the wills doctrine of 
ademption is applicable to the 
revocable trust and, if it is, are 
the curative statutes applicable 
as well? The curative statutes 
explicitly refer to wills and have 
no reference to inter-vivos trusts.

Wasserman v. Cohen14 has been 
widely cited for the proposition 
that the common law doctrine of 
ademption is applicable to spe-
cific dispositions under revocable 
trusts. The case is somewhat dis-
tinguishable because the property 
involved in that case was sold by 
the settlor prior to the death of 
the settlor of the trust but had 
not been transferred to the trust 
prior to the settlor’s death (but 
would have been distributed to 
the trust under the pour-over 
provisions of the settlor’s will). 
The assets would have been part 
of the probate estate initially (had 
it not been sold) until the pour-
over occurred. Thus, the case 
may actually be viewed as an 
application, in part, of the wills 
branch of the ademption doctrine.

Abatement of Legacies. In the 
case of testamentary beneficia-
ries, there is a statutory order for 
legacies to abate if there are insuf-
ficient assets to satisfy all gifts 
under a will.15 Is there a similar 
order of abatement of dispositions 
under a revocable trust if there 
are insufficient assets to satisfy all 
of the dispositions after the set-
tlor’s death? An Illinois interme-
diate court has applied the wills 
rules relating to abatement to a 
revocable inter-vivos trust and, in 
the course of doing so, provided 
a cogent summary of the policy 
reasons for extending the wills 
doctrines to revocable trusts.16 
It should be noted, however, 
that more recently the Illinois 
Supreme Court avoided decid-
ing the general issue of whether 
wills rules are applicable to will 
substitutes by concluding that the 
wills concept sought to be applied 
would not have been applicable 
evidently even with respect to a 
testamentary disposition in the 
circumstances of the case.17

T he revocable inter-vivos trust is the cornerstone of modern 
estate planning. Despite the settlor’s retention of control over 
the disposition of the trust’s assets until the settlor’s death, the 

trust will govern the disposition of the assets at the settlor’s death 
without the trust being admitted to probate.

William SchWartz is counsel to Cad-
walader, Wickersham & Taft; University 
Professor of Law, Cardozo Law School; 
and former Dean, Boston University 
School of Law.

It is interesting to note that 
the new york Prudent 
Investor act authorizes a 
trustee of an inter-vivos 
trust to delegate investment 
and management functions 
but requires the trustee to 
exercise care in making the 
delegation.
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Without careful planning, 
however, the automatic alloca-
tion may not take place, making 
the intergenerational tax savings 
unavailable.

‘Hanging Powers’ Trap

One common type of dynasty 
trust, the so-called Crummey 
trust, grants beneficiaries a right 
of withdrawal over contributions 
(Crummey powers) made to the 
trust. Crummey powers allow 
these contributions to qualify 
for the annual gift tax exclusion 
by converting what would oth-
erwise be a future interest gift to 
a present interest gift.2 Although 
Crummey powers can avoid gift 
tax on trust funding, they may 
result in undesirable implica-
tions in the GST context.

A Crummey power is a general 
power of appointment. It empow-
ers the beneficiary to withdraw 
trust assets that is not limited 
by an ascertainable standard.3 
In most cases, the beneficiary 
powerholder allows this Crum-
mey power to lapse unexercised, 
which is treated as a gift by the 
powerholder to the other trust 
beneficiaries.4 There is, however, 
an important statutory exception 
to this gift tax treatment.

Under the “five-and-five rule,” 
the lapse of a general power of 
appointment is not treated as 
a gift to the extent it does not 
exceed the greater of $5,000 or 
5 percent of the aggregate value 
of the trust assets (the “five-and-
five amount”).5 Most practitio-
ners draft trusts with “hanging 
powers,” which provide that in 
any given year a beneficiary’s 
right of withdrawal continues, 
or “hangs,” with respect to the 
amount of principal he or she can 
withdraw in excess of the five-
and-five amount, avoiding a gift 
by the power holder caused by 
a lapse of the withdrawal power 
for any amounts in excess of 
the five-and-five amount. Such 
amount would be includible in 
the beneficiary’s gross estate if 
the beneficiary died while the 
power was still hanging.

The problem from a GST per-
spective is that the beneficiary’s 
retained hanging power can pre-
vent the automatic allocation 
of GST exemption to the Crum-

mey trust. Automatic allocation 
only applies to transfers made 
to a “GST trust.”6 A GST trust is 
broadly defined as any trust that 
could have a generation-skipping 
transfer occur with respect to 
the grantor unless it falls with-
in one of six exceptions.7 Under 
one of these exceptions, a trust 
is not a GST trust if any portion 
of it would be included in the 
gross estate of a non-skip per-
son (other than the grantor) if 
such person died immediately 
after the transfer.8

This exception would appear 
to apply to Crummey trusts in 
which a spouse, child or other 
non-skip person holds a hang-
ing power because the amount 
subject to the hanging power 
would be includible in such 
beneficiary’s estate. However, 
to prevent all Crummey trusts 
from falling outside the defini-
tion of a GST trust, the statute 
provides an exception to the 
exception: The value of trans-
ferred property is not deemed 
to be includible in the gross 
estate of a non-skip person to 
the extent of the annual exclu-
sion amount.9 Thus, if the hang-
ing power applies to an amount 
with respect to all non-skip ben-
eficiaries of a Crummey trust that 
falls within the annual exclusion 
amount (and the trust does not 
fall within any of the other five 
exceptions, which is assumed 
throughout this article), the trust 
will be considered a GST trust, 
resulting in automatic allocation 
of GST exemption.

While this exception to the 
exception may qualify a Crum-
mey trust as a GST trust in the 
first year an annual exclusion 
gift is made to the trust, it may 
not qualify as a GST trust in the 
second year if an additional 
annual exclusion gift is made at 
that time. Consider the following 
example:

Example. In 2013, T transfers 
$14,000 to a new irrevocable life 
insurance trust for the benefit of 
his son, C, remainder to C’s (as 
yet unborn) issue. C is granted 
a 30-day Crummey withdrawal 
power with respect to the 
$14,000 contribution. C allows 
his Crummey power to lapse 
unexercised. T makes no other 
gifts during 2013.

Because C was granted a 
Crummey power, the entire 
$14,000 contribution is covered 
by the annual gift exclusion 
($14,000 per donee in 2013). T 
is not required to file (and he 
does not file) a Form 709 (gift 

Jay D. Waxenberg is a partner at 
Proskauer Rose in New York. anDreW 
M. Katzenstein is a partner and 
Maggie MouraDian is an associ-
ate in the Los Angeles office.

tax return) for 2013 since he did 
not make any other gifts that 
year.10 Consequently, no affirma-
tive allocation of GST exemption 
(made on a Form 709) was made 
to the trust in 2013. Because the 
amount subject to C’s right of with-
drawal is within the annual exclu-
sion amount, automatic allocation 
of GST exemption applies to the 
trust, resulting in a zero inclusion 
ratio for the trust at the end of 
2013.11 However, at the end of the 
30-day period, $5,000 of C’s Crum-
mey power lapses, and the remain-
ing $9,000 hangs.

In 2014, T makes an additional 
transfer of $14,000 to the trust and 
makes no other gifts during that 
year. Again, this contribution is 
covered by the annual gift exclu-

sion ($14,000 per donee in 2014), 
and T does not file a Form 709 for 
2014. Because C now has a right 
of withdrawal as to the $14,000 
contribution made in 2014 and 
the $9,000 hanging amount carried 
over from 2013, his total right of 
withdrawal is $23,000, which is 
greater than the annual exclusion 
amount. Consequently, the trust 
is no longer a GST trust, and the 
automatic allocation rules will not 
apply to the gifts made to the trust 
in 2014.

Suppose T makes $14,000 
transfers to the trust each year 
for another 13 years. T does not 
file a Form 709 with respect to any 
of these years. When T dies, the 
trust collects life insurance pro-
ceeds of $2 million. Because T’s 
GST exemption was automatically 
allocated to the trust only in 2013, 
the inclusion ratio of the trust 
upon T’s death would be 0.9333 
(i.e., 1 – (1/15)). The insurance 
proceeds are invested during C’s 
lifetime so that at the time of C’s 
death the trust is worth $4 million. 
Upon C’s death, the entire trust 
estate passes to C’s issue, resulting 
in a taxable termination and a GST 
tax of $1,493,333 at the applicable 
40 percent rate (i.e., $4,000,000 x 
0.9333 x 40 percent).

If GST exemption had been 
allocated on a Form 709 to all 
gifts to the trust (i.e., a total use 
of $14,000 x 15 years = $210,000 
of T’s GST exemption), the trust 
would have been fully GST exempt. 
The entire $4 million passing to 
C’s issue would be 

D ynasty trusts for the benefit of succeeding generations are 
standard tools in every estate planner’s toolkit. Some prac-
titioners and their clients rely on automatic allocation of 

generation-skipping transfer (GST) tax exemption to these trusts 
to keep them exempt from GST tax.1
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One common type of 
dynasty trust, the so-called 
Crummey trust, grants ben-
eficiaries a right of with-
drawal over contributions 
(Crummey powers) made to 
the trust. 
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‘Brewer’ Raises New Issues Regarding Estate Distribution

applicable in the civil context, 
in which Brewer possessed the 
requisite intent for disqualifica-
tion as a distributee. The ultimate 
distinguishing factors in Brewer 
is that Brewer intended to kill all 
three of her children that night 
and that the estates would not 
have been funded but for these 

murders. Hence, the unique legal 
principles of Brewer created new 
law, which Surrogate McCarty 
labeled the Brewer rule: 

[A] person found not respon-
sible for a crime due to mental 
disease or defect who has the 
ability to recognize that her 
conduct was morally wrong 
when undertaken shall not 
financially benefit from that 
action.

It is well established that one 
who comes into equity must come 
with clean hands, a maxim known 
by every law student. McCarty’s 
decision was guided by this very 
principle. He reasoned in his deci-
sion:

[W]hile this court has strug-
gled with the plea of not guilty 
by reason of mental disease or 
defect, the court is also cog-
nizant of Leatrice Brewer’s 
admission concerning the 
methodical manner in which 
she took the lives of her three 

children. To ignore Leatrice 
Brewer’s own admissions con-
cerning her children’s deaths 
by allowing her to share in a 
fund which would otherwise 
not have existed but for her 
conduct, disturbs the con-
science of the court.
Often, judges turn to equity 

when a legal decision does not feel 
right. Here, the decision resulted 
from that sinking feeling of repug-
nancy if Brewer was allowed to 
financially profit from the grue-
some murder of her three inno-
cent children. Surrogate McCarty 
grounded the Brewer rule in equi-
ty by adopting the dissent in the 
Ford decision:

[T]he fact that the state can-
not criminally punish an 
insane defendant is irrelevant 
to a determination of whether 
it is equitable for the killer to 
inherit from the victim. It is 
one thing to say that the state 
should not imprison one who 
was insane when she com-
mitted the murder. It is quite 
another to say that the insane 
murderer can profit from her 
crime. The only relevant focus 
here must be upon the killer’s 
moral and personal responsi-
bility for the crime.2

McCarty’s decision was not 
based on the mechanical appli-
cation of the insanity defense, 
which would absolve a person 
with a mental disease or defect 
from a crime. Brewer was always 
cognizant of the fact that she mur-
dered her three children, which 
she admitted in her plea allocu-
tion for the criminal trial. The 
children’s deaths were exactly 
the results that Brewer intended, 

and the court “will not relieve Ms. 
Brewer from moral responsibil-
ity.” The Brewer rule, grounded 
in morality and equity, may now 
have to withstand the scrutiny of 
the appellate courts, but as of this 
date, it is the controlling law on 
this issue.

In addition, Brewer’s disquali-
fication to collect from the chil-
dren’s estate opened the door to 
several other issues that McCar-
ty has yet to decide, the crux of 
which is who is entitled to the 
deceased children’s $350,000 
estate. Pursuant to New York’s 
EPTL Law §4-1.1, distribution 
shall be made first to the chil-
dren’s parents. If it cannot go to 
the children’s parents, then it 
goes to the issue of the parents. 
If it cannot go to the issue of the 
parents, then it would go to one 
or more grandparents.

Brewer’s deceased children 
had different fathers. Her oldest 
child, whose throat she slit and 
then drowned, was fathered by 
Ricky Ward. Ward left both Brew-
er and his daughter shortly after 
the child was born. Less than two 
years later, Brewer had her two 
sons with a man named Innocent 
Demesyeux. Upon information and 
belief, Demesyeux also left Brewer 
and his two sons.

According to EPTL Law §4-1.1, 
the fathers are entitled to their 
respective children’s portion of 
the estate. However, the legal 
principle of abandonment may 
disqualify them from collecting. 
EPTL Law §4-1.4(a) specifically 
provides that a parent who has 
failed or refused to provide for 
a child under age 21, or who has 
abandoned such child, is prohib-
ited from taking a distributive 
share. “Abandonment amounts 
to a voluntary breach or neglect 
of the duty to care for and train a 
child and the duty to supervise 
and guide the child’s growth and 
development.”3 The law is clear 
for abandonment, but ascertain-
ing whether or not the Fathers 
are disqualified under that provi-
sion is not as black and white. 
To assist in his ruling, Surrogate 
McCarty appointed a noted attor-
ney, Kenneth J. Weinstein, to act 
as guardian ad litem for possible 
unknown distributees.  Weinstein 
is responsible for investigating 
familial relationships with the 
deceased children, if any, and 
the cases that may support such 
persons’ qualification to collect 
from the estates.

If both fathers are disqualified, 
by law their issue could still col-
lect. At this time, we do not know if 
the two fathers had any other chil-
dren. Brewer, on the other hand, 
had recently given birth to anoth-
er baby. Under New York’s EPTL 
Law §4-1.1, this baby is eligible to 
collect from her deceased half-
sister and half-brothers’ estates 
and may in fact have the best 
chance of receiving the money if 
the fathers are disqualified. This 
may not rest well with Brewer’s 
grandmother, who sat in the court-
room during the hearing on Nov. 
6, 2013 waiting to hear McCarty’s 
decision, as she too may qualify 
as a distributee.

Brewer, which started off with 
the complex issue of Brewer’s abil-
ity to collect from her children’s 
estate, led to the aforementioned 
interesting question pending 
before the Nassau County Surro-
gate’s Court, of where the money 
now goes. We hope to write about 
that decision early next year.

•••••••••••••••••••••••••••••

1. Nassau County Surrogate’s Court 
Decision, In the Matter of Innocent Deme-
syeux, File No: 350391/A and In the Matter 
of Michael Demesyeux, File No.: 350392/A.

2. See Ford v. Ford, 307 Md. 105, 138-39, 
512 A.2d 389 [Ct of Appeals, Md 1986].

3. See Matter of Wigfall, 20 Misc. 3d 648, 
652 (Sur. Ct., Westchester County 2008).

BY TERENCE E. SMOLEV  
AND CHRISTINA JONATHAN

On March 7, 2012, the Nassau 
County Supreme Court issued an 
order that directed the wrongful 
death proceeds of two of Brew-
er’s children to be held in escrow 
until the Surrogate’s Court issued 
a decree to distribute the same. 
Thus, the Surrogate’s Court had 
to compromise the wrongful death 
order by first ascertaining who the 
distributees are, which included 
Brewer, the children’s fathers, the 
children’s siblings, grandparents 
and unknown heirs. Then the 
court could decide who would be 
qualified to take the net proceeds 
of the settlement, pursuant to the 
applicable statutes and case law.

Surrogate Judge Edward W. 
McCarty III, who was a former 
assistant district attorney, stated 
in his opening remarks that dur-
ing his career he “walked through 
over 100 nightmarish homicide 
scenes. The photographs of [Brew-
er’s] homicide scene makes it one 
of the worst that I have experi-
enced.” On Feb. 28, 2008 at about 4 
a.m., 27-year-old Brewer went into 
her 8-year-old daughter’s bedroom 
and slit the sleeping child’s throat. 
She then drowned her infant son 
in the bathtub and laid him in 
his sister’s bloody bed. Brewer 
noticed that her daughter was still 
alive, drowned her and returned 
her to bed. She then drowned her 
other son and laid his dead body 
besides his brother and sister. 
Finally, Brewer attempted to kill 
herself three times, and after fail-
ing, she called 911.

Apparently, the Westbury com-
munity and Child Protective Ser-
vices (CPS) were individually and 
collectively absent for the cries of 
help from Brewer and neighbors 
over the years, which lead to the 
wrongful death action on behalf of 
the children. The children’s bru-
tal murders resulted in a $350,000 
financial settlement by Nassau 
County due to CPS’ negligence. 
Surrogate McCarty expressed 
his disappointment in CPS, who 
in 1978 also failed a young boy 
who was beaten and bitten over 
24 times by his mother in that 
same New Cassel community. CPS 
pledged to never allow this grave 
negligence to happen again. The 
Brewer children’s deaths indicate 
otherwise.

It was undisputed that Brewer 
murdered her three children. How-
ever, she was never convicted of 
the crime due to her severe mental 
illness. Brewer genuinely believed 
that the death of her children 
would break a voodoo curse under 
which they had been living. At first 
blush, it may seem obvious that 
Brewer should not be entitled to 
any part of her children’s Estate 
since the settlement was a direct 
result of her murders. Surprisingly, 
there were very persuasive argu-
ments made to support Brewer’s 
claim and the current law.

Brewer’s attorneys relied on 
several insanity cases that allowed 
distributees to collect from their 

victim’s estate. Some of these 
cases included Matter of Wirth, 
59 Misc. 2d 300, where a husband 
was entitled to his intestate dis-
tributive share even though he 
killed his wife, because he was 
found not criminally responsible 
by reason of insanity. In Matter of 
Fitzsimmons, 64 Misc. 2d 622, an 
insane man murdered his parents 
and was entitled to his distributive 
share. Further, in Matter of Eck-
ardt, 184 Misc. 748, a woman was 
acquitted of killing her husband 
while sleepwalking in a somnam-
bulist state, and was entitled to 
take her distributive share. Brew-
er’s position, supported by these 
cases and several more, was that a 
person who is not found guilty by 
reason of mental illness is excused 
from criminal punishment of the 
crime.

In his decision dated Dec. 
23, 2013, Surrogate McCarty 
described Brewer as a “classic 
illustration of the equitable dilem-
ma between two moral public poli-
cies.” The distinguishing factor 
that ultimately lead to McCarty’s 
ruling was that none of the insan-
ity cases were ever addressed in 
the context of a wrongful death 
proceeding. This was the first time 
that a New York Surrogate’s Court 
had to decide the specific issue 
of “whether a person who pleads 
guilty by reason of mental disease 
or defect in a criminal proceeding 
is disqualified from sharing in the 
proceeds of a wrongful death com-
promise arising out of the killing of 
her children at her own hands.”1

The starting point of the legal 
arguments was based on the well-
established law that “one who 
takes the life of another should not 
be permitted to profit from his own 

wrong and shall be barred from 
inheriting from the person slain.” 
Riggs v. Palmer, 115 N.Y. 506. In 
Riggs, a grandson was disqualified 
from taking an inheritance in his 
grandfather’s estate because he 
murdered his grandfather solely 
to inherit. In that case, “the Court 
of Appeals articulated the long-
accepted principle ‘that no one 
shall be permitted to profit by his 
own fraud, or to take advantage 
of his own wrong, or to found any 
claim upon his own iniquity, or to 
acquire property by his crime,’” as 
noted by Surrogate McCarty in his 
decision. Interestingly, there are 
no express statutory provisions 
denying a murderer from inherit-
ing from the victim. Nevertheless, 
the numerous cases since Riggs 
reaffirmed the common law prin-
ciple that one should not profit 
from his crime. Such person is 
precluded from becoming a dis-
tributee of the victim’s estate.

Brewer was not as straight 
forward though, since Brewer 
was never convicted of the three 
children’s murders. The expert 
opinions of two board certified 
psychiatrists, hired by the Nas-
sau County District Attorney, 
concluded that Brewer was not 
responsible for their murders due 
to her “inability to substantially 
understand the nature and conse-
quences of her action due to the 
mental disease,” as acknowledged 
by McCarty during the hearing.

Psychiatry and questions of 
culpability for individual actions 
have a significant history in the 
law, absolving individuals of 
their murders due to mental 
defect/disease, as previously 
discussed herein. However, there 
is a lower standard of mens rea 

N ews reporters, law enforce-
ment agents, attorneys and 
public spectators over-

flowed the Nassau County Sur-
rogate’s Court last month to wit-
ness the fate of Leatrice Brewer’s 
(Brewer) claim to her children’s 
estates. Brewer brutally murdered 
her three innocent children and 
then sought to collect hundreds 
of thousands of dollars from their 
estates.

Terence e. Smolev practices law at the 
Law Offices of Terence E. Smolev, P.C. 
chriSTina JonaThan is an associate 
at the firm.
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Surrogate McCarty de-
scribed ‘Brewer’ as a “classic 
illustration of the equitable 
dilemma between two 
moral public policies.” 
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settlor’s unwitting revocation, per-
haps in the context of later planning 
with another attorney, which some 
believe is the scenario most in need 
of relief.

3. Uniform Act regarding adult 
guardianship adopted. The Uni-
form Adult Guardianship and Pro-
tective Proceedings Jurisdiction Act 
(UAGPPJA) addresses the issue of 
jurisdiction over adult guardian-
ships and other protective proceed-
ings, providing a mechanism for 
resolving multi-state jurisdictional 
disputes. As its name suggests, it is 
modeled after an act promulgated 
by the Uniform Law Commission, 
which has now been adopted in 37 
jurisdictions. 

According to the justification 
for the act, cases involving simul-
taneous and conflicting jurisdiction 
over guardianship are increasing 
due to population mobility. It may 
be unclear which state court has 
jurisdiction, and sometimes, guard-
ianship or protective proceedings 
must be initiated in a second state 
because of the refusal of financial 
institutions, care facilities, and the 
courts to recognize a guardian-
ship or protective order issued in 
another state. 

The goal of UAGPPJA is to 
ensure that only one state will 
have jurisdiction at any one time, 
and it defines a three-level priority 
system: home state, followed by 
a significant-connection state, fol-
lowed by other jurisdictions. New 
York will have primary jurisdiction 
as the home state if the individual 
was physically present for at least 
six consecutive months immedi-
ately before the commencement 
of the proceeding. Factors relevant 
in determining significant connec-
tion might include location of family 
and property and other ties, such 
as voter or vehicle registration, and 
substantial evidence must be avail-
able. The act also specifies proce-
dures for transferring guardianships 
to New York from other state courts 
and vice versa, provides a frame-
work for judges in different states to 
communicate with each other and 
outlines procedures for cooperation 
between state courts. A mechanism 
for registering and recognizing out-
of-state guardianship and protective 
orders is included as well. The act5 
goes into effect on April 21, 2014.

4. Requirement for QDOT when 
no federal return required elimi-
nated. In order for a disposition to a 
non-U.S. citizen surviving spouse to 
qualify for the federal marital deduc-
tion, the disposition must pass in 
a qualified domestic trust (QDOT). 
A new provision6 eliminates the 
requirement to create a QDOT if no 
federal return is required to be filed. 

For estates below the federal fil-
ing threshold, the New York estate 
tax is based on the taxable estate 
computed on a pro-forma federal 
return. In order to qualify for the 
federal marital deduction on the 
pro-forma return, which then flows 
through to the New York estate tax 
computation, dispositions to non-
U.S. citizen spouses must be in the 
form of QDOTs even though there 
is no corresponding New York tax 
imposed on the termination of a 
QDOT or a principal distribution 
from a QDOT. In essence, the new 
law provides that, if a federal return 
is not required to be filed, it is not 
necessary that a disposition to a 
non-U.S. citizen spouse pass in a 
QDOT if the disposition would oth-
erwise qualify for the federal estate 
tax marital deduction.

5. Unitrust Regime: A reminder 
about the benefits of retroactivity. 
The precepts of the Prudent Inves-
tor Rule govern the investment of 
trust assets. Pursuant to those pre-
cepts, a trustee is required to invest 
for “total return,” in order to benefit 
both income and principal benefi-
ciaries. However, when beneficial 
interests clash, the source of return 
becomes critical, and the tension 
between investing for income and 

investing for growth can become 
more pronounced. The power to 
adjust7 and unitrust regimes8 can 
provide trustees with the means 
to implement the mandate of total 
return investing, in effect, by pre-
empting the definition of fiduciary 
accounting income. Under the 
power to adjust regime, the trustee 
is permitted to make adjustments 
between income and principal to be 
fair and reasonable to all beneficia-
ries. Under the unitrust regime, a 
trust can be converted to a unitrust, 
pursuant to which the income ben-
eficiary will receive a fixed 4 percent 
payout of the trust’s principal.

Matter of Moore (Smithers),9 is an 
instructive reminder that, in New 
York, a retroactive application of the 
unitrust regime is possible. After a 
review of all the relevant factors, the 
court in Moore granted the income 
beneficiary’s petition to convert a 
testamentary trust to a unitrust. As 
to the effective date, the court point-
ed out that the statutory default is 
“the first day of the year begin-
ning after the decision of the court 
becomes final…unless the court in 
its decision provides otherwise (EPTL 
11-2.4 (e)(4)(B)” (emphasis added). 
The petition requested a Jan. 1, 
2013 effective date, which request 
was granted by the Sept. 12, 2013 
judgment. Although the period of 
retroactivity requested was mod-
est, there seems to be no reason 
why longer periods of retroactiv-
ity might not be ordered, if justified 
under the circumstances. Indeed, 
longer periods have been previous-
ly ordered. Contrast this potential 
retroactive application with the 
statutory language regarding the 
power to adjust, which appears to 
apply prospectively only: 

[T]he prudent investor stan-
dard also authorizes the trustee 
to adjust between principal 
and income to the extent the 
trustee considers advisable 
to enable the trustee to make 
appropriate present and future 
distributions…EPTL §11-2.3(b)
(5)(A) (emphasis added).

6. Lesson & Reminder: Trust-
ees must comply with the prudent 
investor rule. Matter of JPMorgan 
Chase Bank N.A. (Strong),10 serves 
as a reminder that the trustees must 
comply with the Prudent Investor 
Rule.11 In particular, the fundamental 
duty to diversify and the necessity 
for record keeping are highlighted 
in this case, which examined three 
trusts established in the 1930s and 
1960s and funded with concentra-
tions of Kodak stock. In each case, 
the trustee had sole investment 
authority, there were no restrictions 
with respect to investments, and 
there were no mandates requiring 
the trustee to retain specific assets. 

The court reiterated that the pru-
dent investor standard is a test of 
prudence, not performance, and 
that a trustee’s actions are not to 
be judged with the benefit of hind-
sight. However, under the statute, 
trustees are required to diversify 
unless the trustee reasonably deter-
mines that it is in the interests of 
the beneficiaries not to diversify. 
The court found that on numerous 
occasions the trustee’s employees 
reviewed the highly concentrated 
holdings, recognized the need to 
diversify, then failed to follow any 
cohesive plan for divestiture, failed 
to undertake an adequate analysis 
of the trusts by creating an invest-
ment plan and failed to conduct 
more than a superficial review of 
the trusts. The court drew a con-
clusion of negligence from what it 
found to be a pattern of internally 
unsupported action. The court 
noted that adequate record keeping 
is part of a fiduciary’s duties under 
New York law, that all doubts and 
presumptions are resolved adverse-
ly against a fiduciary who fails to 
maintain adequate records, and 
that complete lack of documenta-
tion alone is a breach of trust.

In terms of the damages com-
putation, the court used the “lost 
capital” method: Damages equal 
the value of the stock on the date 
it should have been sold, minus the 

value of the shares when they were 
ultimately sold, minus any income 
(dividends) attributable to the stock 
retained, plus interest compounded 
from the date on which the stock 
should have been sold. Lost capi-
tal is calculated net of any capital 
gains taxes the fiduciary would have 
paid.12 While acknowledging that 
it is within the court’s discretion 
whether to award interest, and to 
determine the rate, the court relied 
on prior case law to hold that the 
appropriate statutory interest rate 
for damages occurring before June 
15, 1981 is 6 percent, and 9 percent 
thereafter, compounded annually. 
The court rejected the trustee’s sub-
mission that the U.S. treasury rate 
of interest would more accurately 
reflect the rate of return the benefi-
ciaries would have received. The 
court also held that the trustee’s 
conduct justified denial of commis-
sions, and that the trustee had to 
forfeit all.

According to the court, 95 per-
cent of the stock in each of the trusts 
should have been sold 30 days after 
the stock was received. That hypo-
thetical sales amount, less capital 
gains tax, forms the beginning of 
a rolling balance. Moving forward, 
dividends are credited against the 
rolling balance when received and 
interest is calculated every year 
on the adjusted rolling balance. 
The court set the base surcharge 
value at $3,069,644, with interest 
and the value of trustee’s commis-
sions paid to be added to the sur-
charge amount. He ordered each of 
the parties to file a proposed order 
applying that calculation within 60 
days, but in the interim, JPMorgan 
Chase has filed a Notice of Appeal.

7. New York State Depart-
ment of Taxation and Finance 
guidance in the wake of ‘United 
States v. Windsor.’ On June 26, 
2013, in United States v. Windsor,13 
the U.S. Supreme Court held §3 
of the Defense of Marriage Act to 
be unconstitutional. In response, 
the Internal Revenue Service (IRS) 
issued Revenue Ruling 2013-7, in 
which they advised that they will 
recognize the validity of any mar-
riage between a same-sex couple 
that is valid under the laws of the 
jurisdiction in which it was entered. 
The Ruling will be applied prospec-
tively as of Sept. 16, 2013. Taxpayers 
may (but are not required to) rely 
on that Ruling for the purpose of 
filing returns for any prior periods 
in which the statute of limitations 
has not expired.

Based on the Windsor decision 
and IRS Ruling, the Department 
issued Technical Memoranda14 
containing estate and income 
tax filing guidance for same-sex 
married spouses. The guidance 
explains that equal treatment has 
been accorded to same-sex married 
spouses since the enactment of the 
Marriage Equality Act, which took 
effect on July 24, 2011. The guidance 
clarifies that this equal treatment 
now also applies to the personal 
income tax and estate tax for ear-
lier periods. Amended income and 
estate tax returns may (but are not 
required) to be filed if the statute of 
limitations remains open, generally 
three years from the date a return 
was filed or two years from the date 
the tax was paid, whichever is later.

8. Decanting: Reminders and 
clarifications about this power-
ful tool. Decanting is the mecha-
nism whereby the trustee of an irre-
vocable trust can appoint the assets 
of that trust into a new trust with 
different terms. Decanting can be 
a tremendous tool for dealing with 
changed circumstances, correcting 
mistakes, facilitating tax benefits 
or optimizing a trust’s administra-
tion. New York, which was the first 
state to enact decanting legislation 
in 1992, passed sweeping amend-
ments to its statute in 2011.

Matter of Kroll (Ratowsky-Sch-
reiber)15 serves as an excellent 
reminder of the power of decanting. 
In Kroll, a trust was created for the 
benefit of the grantor’s then infant 
grandson, Daniel, who later was 
found to suffer from several disabili-
ties. Daniel had turned 21 at the time 

of the proceeding, and was receiv-
ing Medicaid and SSI benefits. The 
trust provided for fully discretionary 
distributions until age 21. Upon turn-
ing 21, Daniel was permitted to with-
draw all or any part of the principal. 
It was conceded that the withdrawal 
right rendered Daniel ineligible for 
government benefits. The trustees 
decanted the trust assets into a 
supplemental needs trust a few days 
before Daniel turned 21. Under the 
statute, the exercise of the decant-
ing power is effective 30 days after 
service, unless those entitled to 
notice consent in writing to a sooner 
effective date. Ordinarily, the court 
would have required consent from 
Daniel’s guardian, but the invaded 
trust provided that a parent who was 
not a trustee had the authority to 
act for the beneficiary—an important 
reminder about the importance of 
including such provisions in planning 
documents. The trustees executed 
the Notice of Decanting on May 1, 
2012 and Daniel’s father consented 
on May 2, 2012, five days before 
Daniel turned 21. The court found 
that the trustees complied with all 
the statutory requirements; that the 
consent was effective to shorten the 
otherwise applicable 30-day notice 
period; that the decanting occurred 
before Daniel turned 21; and that the 
appointed trust was a third-party 
supplemental needs trust with no 
requirement for a payback provision. 

The court also clarified the 
statutory definition of “authorized 
trustee” for decanting purposes as 
any trustee except a trustee who is 
either (1) the creator of the trust or 
(2) a beneficiary to whom income 
or principal must be paid or who 
is eligible to receive discretionary 
income or principal. 

In addition to this judicial clarifi-
cation, technical corrections to the 
decanting statute16 were enacted in 
2013. Among other changes, the lan-
guage has been clarified to:

• Permit a trustee with unlimited 
discretion to invade trust princi-
pal to decant to a new trust which 
excludes all successor or remainder 
beneficiaries of the original trust; 

• Confirm that the interest of a 
discretionary income beneficiary of 
the original trust may be continued 
in the new trust; and 

• Confirm that a decision to 
decant requires a majority deter-
mination only, not unanimity.

9. Non-Profit Revitalization Act 
of 2013 enacted. On Dec. 18, 2013, 
the governor signed the Non-Profit 
Revitalization Act of 2013,17 bring-
ing sweeping changes to New York’s 
nonprofit laws.

The act, most provisions of 
which take effect on July 1, 2014, is 
designed to reduce burdens on the 
nonprofit sector while strengthen-
ing governance and accountability. 
The act applies to New York non-
profit corporations, wholly chari-
table trusts and some provisions 
may apply to non-New York chari-
ties registered to solicit charitable 
contributions in New York.

Nonprofit corporations and whol-
ly charitable trusts will now have 
to ensure that they have policies 
and procedures in place that dem-
onstrate compliance with the new 
requirements.

The act replaces the old A/B/C/D 
letter categorization (criticized as 
confusing), with two types of non-
profit corporations, charitable and 
non-charitable. 

All nonprofits must adopt a con-
flicts of interest policy to ensure 
that directors, officers, and key 
employees act in the corporation’s 
best interest. Nonprofits with 20 or 
more employees and annual rev-
enue exceeding $1 million must 
adopt a whistleblower policy to 
protect those who report suspect-
ed improper conduct from retali-
ation. Nonprofits are prohibited 
from entering into related party 
transactions unless fair, reason-
able, and in the corporation’s best 
interests. Employees are prohibited 
from serving as board chairs. No 
employee, officer or director may 
participate in any decision as to his 
or her compensation.

In an effort to reduce unneces-

sary burdens, the act raises the 
gross revenue thresholds that trig-
ger certain filing requirements: An 
independent CPA review is required 
at gross revenues of $250,000 
(increased from $100,000), and an 
independent CPA audit is required 
at gross revenues of $500,000 
(increased from $250,000), and 
rising to $750,000 on July 1, 2017 
and $1 million on July 1, 2021). If 
a charitable corporation required 
to register to solicit charitable con-
tributions in New York has revenue 
exceeding $500,000, the act creates 
enhanced oversight responsibilities 
to ensure that boards are aware of, 
and respond to, issues identified by 
auditors. Additionally, those corpo-
rations with revenue in excess of $1 
million will be required to review 
with the auditor the scope of the 
audit before it commences, as well 
as discuss any material risks and 
weaknesses in internal controls 
identified by the auditor at the 
audit’s conclusion. 

A new EPTL §8-1.9 is created to 
make the requirements concerning 
audits, related party transactions, 
conflicts of interest and whistle-
blower policies applicable to wholly 
charitable trusts.

10. New York State Tax Com-
mission Reports: Major changes 
afoot? Two State Tax Commission 
Reports issued in 2013 potentially 
set the basis for a major overhaul 
of New York’s transfer and fiduciary 
income tax regimes.

The New York State Tax Reform 
and Fairness Commission, a body 
established by Gov. Andrew M. 
Cuomo in December 2012 to con-
duct a comprehensive and objec-
tive review of the State’s tax struc-
ture, issued its final report on Nov. 
11, 2013.18 The Commission was 
charged with developing revenue 
neutral policy options to modern-
ize the current tax system with the 
goals of increasing its simplicity, 
fairness, economic competitive-
ness and affordability. 

The Fairness Commission rec-
ommended (1) raising the estate 
tax threshold from $1 million to $3 
million, (2) eliminating New York’s 
Generation-Skipping Tax (GST), 
(3) reinstating New York’s gift tax, 
and (4) closing the resident trust 
“loophole:” a New York resident 
trust’s exemption from tax if (a) all 
trustees are domiciled outside the 
state, (b) all real and tangible trust 
property is located outside the state 
and (c) all trust income and gain is 
derived from sources outside the 
state. The Commission positioned 
the gift tax as an important com-
plement to the estate tax, which 
can otherwise easily be reduced 
by lifetime gifting. One option the 
Commission suggested to close 
the resident trust “loophole” was 
to treat them as grantor trusts 
for New York purposes (although 
they would be non-grantor trusts 
for federal purposes), so the trust 
income would be included in the 
grantor’s taxable income. In addi-
tion, the Commission suggested 
using California’s approach, which 
creates an addition modification 
equal to distributions to resident 
beneficiaries by trusts not subject 
to California tax. 

The Fairness Commission Report 
was sent to another commission, 
the New York State Tax Relief Com-
mission, to review and provide rec-
ommendations for consideration 
in the governor’s 2014 State of the 
State message.

The Tax Relief Commission, 
which issued its report on Decem-
ber 6,19 recommended equalizing 
the state exemption threshold with 
the 2013 federal level of $5.25 mil-
lion, with indexing. It also recom-
mended lowering the top estate tax 
rate from 16 percent to 10 percent. 
The proposals in the Fairness Com-
mission Report regarding reinstitut-
ing the gift tax, closing the resident 
trust “loophole” and eliminating the 
GST tax were not mentioned in the 
Tax Relief Report.

On Dec. 10, 2013, Cuomo 
announced that he accepted the 
Final Report of the Tax Relief Com-
mission. Although that report did 

not mention a phase-in approach, 
a press release issued by the gov-
ernor on Jan. 6, 2014 did propose 
phasing in the changes: 

New York is one of only 15 
states that impose an estate 
tax, and the current estate tax 
level is badly in need of reform. 
While the federal government 
exempts the first $5.25 million 
of an individual’s estate, New 
York only exempts estates val-
ued below $1 million. To end 
this unnecessary incentive for 
elderly New Yorkers to leave 
the state, Governor Cuomo 
proposes increasing the New 
York estate tax threshold to 
$5.25 million and lowering the 
top rate to 10 percent over 
four years. Beginning in 2019, 
the State estate tax exemption 
would equal the Federal exemp-
tion, which is indexed to infla-
tion. This change would exempt 
nearly 90 percent of all estates 
from the tax, restore fairness 
and eliminate the incentive for 
older middle-class and wealthy 
New Yorkers to leave the State.

In his Jan. 8, 2014 State of the 
State address, the governor advo-
cated reform of what he called the 
“move to die” tax by increasing the 
tax threshold and reducing the tax 
rates to put New York in line with 
other states. 

The next step would be for a 
legislative proposal that embodies 
the governor’s recommendations 
to work its way through the usual 
legislative process. Note, that the 
Fairness Commission had a reve-
nue-neutral mandate: The loss of 
revenue resulting from the proposal 
to increase the estate tax exemption 
to $3 million was exactly canceled 
out by the revenue increase from 
reinstituting the gift tax and ending 
the resident trust exemption. It does 
not seem that the Tax Relief Com-
mission had any revenue mandates. 
Accordingly, it will be interesting to 
see whether revenue considerations 
impact any final legislation. The rea-
son for the phase-in portion of the 
proposal was presumably to soften 
the revenue impact.

The proposals in the Fairness 
Commission Report regarding 
reinstituting the gift tax and closing 
the resident trust “loophole” were 
not mentioned by the governor, 
but that does not mean that those 
proposals have been abandoned. 
They continue to be considered 
by the Department of Taxation and 
Finance, which participated in the 
Fairness Commission Report.

These continuing developments 
are certainly poised to be among 
those that feature in the top 10 list 
for 2014.
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initially filed on time, but failed 
to meet all of the requirements,6 
and (iv) a trust beneficiary took 
no distributions for 15 years and 
sought to accelerate the benefits 
to her children.7 On the other hand, 
courts have declined to extend the 
period when the disclaimer would 
be used to pressure creditors into 
accepting a reduced settlement,8 
the beneficiary had been accept-
ing trust benefits for at least five 
years,9 and no excuse was offered 
for a three-year delay in requesting 
the extension.10

Another option is for a minor 
to renounce through a guardian. 
EPTL §2-1.11(d) allows for “the 
guardian of the property of an 
infant” to renounce on behalf of 
a minor, “when so authorized by 
the court having jurisdiction over 
the estate of the infant.” However, 
courts will only grant such autho-
rization when the renunciation 
actually benefits the minor. This 
option likely requires a parent to 
seek appointment as the guardian of 
the minor’s property or limited let-
ters of guardianship for the purpose 
of renouncing on the minor’s behalf.

Showing that a renunciation 
actually benefits a minor is a high 
hurdle. In Estate of Kerzner,11 the 
court refused to permit a mother 
who was guardian of her minor 
child to renounce the child’s inter-
est in his father’s estate in order 
to save approximately $2.7 million 
in estate tax. The court reasoned 
that “a long line of cases establishes 
that a court cannot authorize the 
renunciation of an infant’s right to 
receive a financial benefit unless 
there is commensurate consid-
eration in return.”12 Offering con-
sideration to the minor does not 
seem to satisfy the courts either. In 
Estate of DeDominico, a mother who 
was guardian of her three minor 
children wished to renounce part 
of the minors’ intestate share of 
their father’s estate and interests 
in totten trust accounts in order to 
claim the full marital deduction and 
save $40,000 in estate tax. The court 
disallowed the renunciation despite 
the fact that the mother promised to 
use the funds solely for the benefit 
of the children.13 In Estate of Caruc-
ci,14 a father sought to renounce a 
testamentary disposition of part-
nership interests on behalf of his 
two minor children and to give the 
children cash in trust instead. The 
court denied the request, indicat-

ing that a change in form from an 
outright gift to a gift in trust was not 
beneficial to the children.

Even if a minor is unable to make 
a renunciation under the EPTL, 
there may be an escape hatch 
to make a qualified disclaimer 
under the IRC. Pursuant to IRC 
§2518(c)(3), a written transfer of a 
person’s entire interest in property 
to the person or persons who would 
have received the property had a 
qualified disclaimer been made and 
which satisfies the other require-
ments of IRC §2518 will be treated as 
a qualified disclaimer. Therefore, a 
minor who makes a written transfer 
of property between the time he or 
she reaches age 18 and nine months 
after he or she reaches age 21 to the 
person or persons who would have 
received the property if a qualified 
disclaimer had been made, will be 
treated as having made a qualified 
disclaimer. A valid disclaimer under 
state law is not required nor does 
the property have to pass “with-
out any direction on the part of 
the disclaimant” in order to utilize 
IRC §2518(c)(3). However, the other 
requirements of IRC §2518 must 
be met. The transfer will be a gift 
for New York law purposes and a 
qualified disclaimer for federal tax 
purposes. Since New York does not 

currently impose a gift tax, there 
are no tax consequences resulting 
from a transfer made pursuant to 
this escape hatch.

Moreover, the IRC relaxes the 
requirement that the beneficiary 
must not accept the gift or its ben-
efits while the beneficiary is a minor. 
Treasury Regulations §25.2518-
2(d)(3) states that “any actions 
taken with regard to an interest 
in property by a beneficiary or a 
custodian prior to the beneficiary’s 
twenty-first birthday will not be an 
acceptance by the beneficiary of 
the interest.” One example given 
in the regulations shows a minor 
who receives trust distributions 
as being able to make a qualified 
disclaimer so long as she does not 
take any additional distributions 
after turning 21.

For example, assume a grantor 
created an inter vivos trust that 
passed to her descendants, per 
stirpes, upon its termination. At 
the time the trust was created, the 
grantor had three children and GST 
exemption was not allocated to the 
trust. During the trust term, one of 
the grantor’s three children died 
and was survived by a minor child. 
Under these facts, there would be a 
taxable distribution for GST purpos-
es upon the termination of the trust 

with respect to the share passing 
to the grantor’s minor grandchild. 
Since there was only one trust for 
all descendants, a late GST exemp-
tion allocation would have to be 
made to the entire trust to shelter 
the portion that incurs a GST tax. 
The grantor may not want to waste 
her GST exemption, especially if the 
trust assets have appreciated.

If, following the termination of 
the trust, the grandchild’s share is 
held for him pursuant to a power 
in trust and prior to nine months 
after he reaches age 21, the grand-
child transfers his share to the two 
surviving children of the grantor, 
the transfer will be a qualified dis-
claimer due to the IRC §2518(c)(3) 
escape hatch. All three require-
ments of IRC §2518(c)(3) will have 
been met: The transfer will be 
effected within nine months after 
the grandchild reaches age 21, the 
grandchild will not have accepted 
any of the benefits (the grandchild 
may receive distributions prior to 
reaching age 21), and the property 
will pass to the individuals who 
would have received it pursuant 
to a qualified disclaimer.

Because of the IRC §2518(c)(3) 
escape hatch, the difference in 
requirements for disclaimers by 
minors under the IRC and EPTL 

is not insurmountable. Although a 
minor may be unable to renounce 
under the EPTL, a qualified disclaim-
er under the IRC is not precluded.
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availability or effectiveness in 
evaluating purported misconduct 
by a charity.19

Donor Standing to Enforce 
Charitable Dispositions. A court 
may grant standing to enforce the 
terms of a gift where the donor 
establishes that his gift created a 
fiduciary relationship, thus impos-
ing an enforceable obligation on 
the charity to administer the gift 
according to its stated purpose 
and consistent with any restric-
tions.20 Courts have not articu-
lated a bright-line test to deter-
mine whether a gift instrument 
creates a fiduciary relationship.21 
However, courts tend to construe 
the gift agreement as creating a 
fiduciary relationship for public 
policy reasons, including protect-
ing the charity and honoring the 
donor’s restrictions.22 When analyz-
ing whether a donor has created a 
fiduciary relationship, courts look 
to the donor’s intent, as evidenced 
through the restrictions stated in 
the gift instrument.23

If a fiduciary relationship exists, 
the charity has a legal duty to use 
the gift for its stated purpose.24 Still, 
the fiduciary relationship alone 
does not allow for donor standing. 
Even if the court determines that 
a fiduciary relationship exists, the 
donor nevertheless must demon-
strate a continuing legal interest in 
the gift, such as the retention of the 
right to supervise its administra-
tion, in order for the court to grant 
standing.

Courts employ an analysis simi-
lar to the “special interest” doctrine 
to determine whether the donor 
has a legal interest in the gift suf-
ficient to grant standing. Associated 
Alumni v. General Theological Sem-
inary was the first important New 
York case to apply this rationale 
to donors. In Associated Alumni, 
various alumni of the General 
Theological Seminary made a gift 
to the seminary in order to endow 
a professorship.25 The gift instru-
ment specified certain restrictions 
on the endowment and expressly 
reserved to the Association a right 
of nomination in the event that the 
professorial seat became vacant.26 
A dispute regarding a nomination 
arose, and the alumni sought to 
enforce their rights. The court 
held that the alumni-donors were 
entitled to standing because (i) the 
gift was deemed to be held in trust 
and (ii) the donors had retained a 
continuing interest in the admin-
istration of the gift by reserving a 
nomination right.27

Smithers v. St. Luke’s-Roosevelt 
Hospital Center extended the logic 
of Associated Alumni by expressly 
asserting that the attorney general 
is not the exclusive representative 
of charitable donors.28 In Smithers, 
the donor made a gift to St. Luke’s-
Roosevelt Hospital to establish an 
alcohol treatment facility.29 The 
hospital had a fiduciary duty to 
administer the gift consistent with 
the donor’s stated purpose. After 
Mr. Smithers’ death, his widow 
discovered that the hospital was 
breaching its duty and was misus-
ing the gifted funds. Mrs. Smith-
ers implored the attorney general 
to pursue an enforcement action 
against the hospital when she con-
cluded that the attorney general 
was unable to resolve the dispute 
satisfactorily.

After failing to negotiate a 
resolution with the hospital, Mrs. 
Smithers obtained Special Let-
ters of Administration in order to 
bring suit to enforce the terms of 
the gift. The lower court dismissed 
Mrs. Smithers’ complaint, but the 
appellate court reversed, empha-
sizing the attorney general’s failure 
to properly execute his duties, stat-
ing that “circumstances of this case 
demonstrate the need for coexis-
tent standing for the Attorney Gen-
eral.”30 Similar to the plaintiffs in 
Associated Alumni, the court found 
it determinative that Mr. Smithers 
expressly had retained and docu-
mented his right to supervise the 
hospital’s use of his gift.31 Refer-
ring to Mr. and Mrs. Smithers, the 
court remarked that there is “no 
substitute for a donor, who has a 
‘special, personal interest in the 
enforcement’” of his gift. The court 
acknowledged that the common 
law standard had been incorporat-
ed in New York statutory law, but 
disagreed with the lower court’s 
determination that the attorney 
general’s right to enforce charitable 
gifts is exclusive.32 Moreover, the 
public policy of preventing “vexa-
tious litigation” by irresponsible 
parties without a tangible stake in 
the matter did not apply to Mrs. 
Smithers.33 The foregoing factors 
led the court to grant Mrs. Smith-
ers, as special administratrix of her 
husband’s estate, standing to pur-
sue the enforcement action against 
the hospital.

The holding in Smithers suggests 
a judicial shift in private enforce-
ment of charitable gifts.34 While the 
holding has the potential for broad 
application, courts have not extend-
ed standing beyond the donor or his 
legal representative. In fact, courts 
have denied standing to relatives 
of the deceased donor seeking to 
enforce the restrictions placed by 
a donor on a gift.35 Interestingly, the 

Smithers decision left unanswered 
whether the estate of a donor must 
still be open when the challenge is 
brought for the personal representa-
tive to have standing.36

On Dec. 31, 2013, the Appel-
late Division, First Department, 
handed down a decision that 
addressed donor standing to 
enforce the terms of a charitable 
gift in trust.37 Consistent with the 
“special interest” doctrine, the 
court in Lucker v. Bayside Cem-
etery denied standing to relatives 
of deceased donors who sought to 
bring an action against the cem-
etery. The cemetery had breached 
the terms of a trust for the per-
petual care of burial plots created 

under EPTL §8-1.5 by allowing the 
donors’ burial plots to fall into dis-
repair.38 The court denied “special 
interest” standing to the relatives 
of the deceased donors because 
the group was neither sufficiently 
“sharply defined” nor sufficiently 
“limited in number,” as was the 
case in Alco Gravure.39 

However, in a companion appeal, 
the court granted standing to the 
donor of a trust for the perpetual 
care of burial plots.40 Relying on 
Smithers and Associated Alumni, 
the court held that Leventhal, the 
donor, had standing to enforce the 
trust. While the plaintiffs in both 
Smithers and Associated Alumni 
had possessed a “special interest,” 
the Smithers court observed that 
its decision “does not necessitate 
the conclusion that no donor has 
standing without having retained 
such a right.”41 Unlike Smithers and 
Associated Alumni, Leventhal had 
not retained a “special interest” in 
the trust. Nevertheless, the court 
concluded that the plaintiff’s status 
as donor of the trust entitled him 
to sue to enforce the trust’s terms, 
even without a “special interest.”42 
Thus, the Lucker decision clarifies 
the right of a donor to enforce the 
terms of a charitable gift. At least 
in the First Department, a donor of 
a restricted gift need not possess a 
“special interest” in order to have 
standing to bring an enforcement 
action. The court’s liberal approach 
is consistent with the recent trend 
in favor of private enforcement of 
charitable gifts.

Recommendations

New York donors who wish to 
better ensure that their gift restric-

tions are enforceable should con-
sider the following recommenda-
tions.

Create a Gift Over. A condi-
tional gift containing a gift over 
to another charity should help to 
ensure that the donee charity com-
plies with the express purposes of 
the gift. A gift over clause could 
provide for a distribution of the 
gift to another charity if the donee 
charity fails to observe the restric-
tions. The prospect of losing the 
gift creates a sword of Damocles 
that should incentivize the donee 
charity to comply with the gift 
restrictions.43

Expressly Retain a Superviso-
ry Role. A donor and a charity can 

agree on specific terms and con-
ditions in the gift agreement. For 
example, the donor could retain 
the power to appoint staff mem-
bers or to serve in a supervisory or 
managerial capacity.44 As Smithers 
and Associated Alumni suggest, a 
donor’s retention of this type of 
special interest likely will support 
donor standing.45

Reserve Right to Sue. A New 
York court suggested that donors 
of charitable gifts may be able to 
reserve to themselves the express 
right to sue the charitable donee 
for a breach of its fiduciary duties.46 
In addition, the gift instrument 
could provide for enforcement 
by family members or others if 
the charity breaches its fiduciary 
duties.47

Impose Accounting Require-
ments in the Gift Instrument. 
A New York charity is required 
to respond only to a request for 
information from the attorney gen-
eral. If, however, a donor imposes 
requirements in the gift instrument 
that the charity account periodi-
cally to him or to his family, it may 
enhance the charity’s compliance 
with the gift restrictions.48

Retain a Reversionary Inter-
est. A donor who retains a rever-
sionary interest in his gift has 
standing to enforce the restric-
tions on his gift.49 However, this 
approach is not advisable because 
the donor will not be entitled to 
a charitable deduction unless the 
likelihood of reversion is so remote 
as to be negligible.50

Conclusion

Although enforcement of char-
itable gifts historically has been 

limited to the attorney general, 
recent case law suggests a shift 
in the courts in favor of increased 
private enforcement. By extend-
ing standing to donors and cer-
tain beneficiaries with a retained 
“special interest” in the charitable 
gift, New York courts are provid-
ing the state attorney general 
with necessary, albeit limited, 
reinforcement. The recommenda-
tions above, when employed by 
a savvy donor, could provide the 
donor (or others he selects) with 
the power to enforce the terms of 
his gift with or without resort to 
judicial intervention.
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a conditional gift containing a gift over to another 
charity should help to ensure that the donee charity 
complies with the express purposes of the gift. 
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Reviewed by Raymond J. Dowd

A partner at a major New York litigation fi rm told me that the best 

advice he had received as a young associate was to take home a copy 

of the CPLR, New York’s Civil Practice Law and Rules, and read it 

every night before he went to bed until he’d read it through. � e theory 

was that you wouldn’t understand or remember it all, but that in 

encountering day-to-day litigation concerns, you would have a half-

memory that there was a CPLR provision governing the problem you 

were grappling.

I never got that terrifi c advice, and am continually amazed by the odd 

CPLR provisions that keep cropping up in my practice. For some reason, 

though, I am still not inspired to read it cover-to cover and doubt that 

even the worst case of insomnia would inspire me to do so. Nor do I take 

the time to read every single case coming out of the courts of appeal and 

the appellate divisions to fi nd out how the CPLR works in practice.

So in New York civil motion practice, I rely on experts and authorities. 

For the past decade, my fi rst stop in dealing with a civil motion has been 

to check the “New York Civil Motion Citator.” I was recently amazed to 

fi nd that many experienced attorneys and judges had never even heard of 

this work that was fi rst published in 1981 by Moran Publishing (an entity 

that was recently acquired by ALM Properties, a sister company of the 

New York Law Journal) and updated each year.

Editor James K. O’Sullivan, an appellate litigator at Fiedelman & 

McGraw, reads every single case coming out of New York’s appellate 

divisions and courts of appeal. He looks for case law on procedural issues 

and summarizes the case holdings, focusing on cases that go diff erent 

ways on a particular point. For example, in “Chapter IV — Default 

Judgment,” he breaks down decisions relating to default judgments into 

56 categories.

Without the “New York Civil Motion Citator,” it would be impossible 

to view, at a glance, the 56 aspects of dealing with a default judgment, 

and then to drill down and fi nd Court of Appeals and Appellate Division 

cases going in diff erent directions on every one of these points. Each of 

the 23 chapters is similarly organized.

Under the category “Vacate Default in Serving Pleading,” we fi nd six 

cases with holdings relative to a motion to vacate based on a default in 

serving a pleading, indexed by the case’s holding, as organized below.

• Criteria.

• Delay of eight months too long.

• Failure to serve reply cannot be corrected by court sua sponte.

• Five month delay inexcusable.

• Insurer’s delay.

• Wide latitude where merit, lack of wilfulness, and no prejudice shown.

Following each of these “mini holdings” is a more detailed description 

of the holding, along with the case citation such as:

..

      

� e court enjoys broad discretion to grant relief from pleading defaults 

provided that the moving party furnishes an affi  davit of merit, that the 

delay was neither willful, lengthy, nor prejudicial. Lost or misplaced mail 

can suffi  ce as reasonable justifi cation for pleading delay. Davies v. Contel 

of New York, Inc., 155 AD2d 809, 548 NYS2d 85 (3rd Dept. November 

1989).

Below this category, we fi nd the categories “Vacate Default in Serving 

Pleading — Denied,” and “� en Granted.” Under “Denied” we fi nd twelve 

cases with “mini- holdings” and fuller holdings denying motions to 

vacate where there were defaults in service, and under “Granted” twelve 

cases decided the other way.

Attorneys in New York either rave about this work, or have never heard 

of it. I 
recently learned from a former clerk to a civil court judge that this 

book was consulted on almost every motion and considered essential. 

Other practitioners, more skilled and knowledgeable than myself, 

however, tell me that they are unfamiliar with it.

Without the “Citator,” I don’t see any way of tracking nuances among 

the appellate divisions relating to the scenarios that arise in civil motion 

practice. Neither the West Key Cites nor the McKinney’s Practice Notes 

provide this level of detailed information in an “at a glance” format. 

Boolean searches of case law would give us too much information to be 

useful.

If I w
ant to amend a pleading, I look to the “Citator” and fi nd every 

conceivable excuse for doing so, along with instances of appellate judges 

having both granted and denied the relief, in a format that’s practically 

ready-made to slip into a brief. So, if I w
ish to argue that the merit of the 

amendment “should not be considered unless it is palpably improper,” I 

might cite the Appellate Division, Second Department, in Nassau Co. v. 

Inc. Village of Rosalyn, 182 AD2d 678, 582 NYS2d 276 (2d Dept. 1982); 

but on the other hand, if th
e amendment is “obviously without merit” 

and the court should not accept it, I 
might cite the Appellate Division, 

First Department, in Mobil Oil Corp. v. Joshi, 202 AD2d 318, 609 NYS2d 

214 (1st Dept. 1994).

� e “Citator” provides an obvious advantage to attorneys who must 

advocate an amendment in the morning, and oppose an amendment in 

the afternoon.

In New York’s competitive legal market, I hate to give away a true secret 

to civil motion practice success, since I’m sure that my adversaries won’t 

hesitate to use this potent weapon against me. So, Dear Reader, tuck a 

CPLR under your pillow and keep the “New York Civil Motion Citator” a 

secret between the two of us.

Raymond J. Dowd is a principal of Dowd & Marotta in Manhattan and serves on the 

board of directors of the New York County Lawyers’ Association.
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exempt from GST tax, resulting in 
GST tax savings of $1,493,333.

Grantors can make sure that the 
automatic allocation rules apply by 
timely filing a Form 709 for the year 
of the transfer and electing into the 
automatic allocation of GST exemp-
tion for the initial transfer and all 
subsequent transfers, even if a 
Form 709 is not otherwise required 
to be filed.12

Practitioners should review 
trusts with hanging powers for 
which Forms 709 were not filed in 
order to determine whether the 
automatic allocation rules applied 
to make the trusts GST exempt. If 
not, clients should consider filing a 
Form 709 for the purpose of making 
a late allocation of GST exemption 
to make the trusts GST exempt.13

CGPOA Trap

Many beneficiaries of a dynasty 
trust are granted a “contingent 
general power of appointment” 
(CGPOA) which is deemed appli-
cable only if (a) any trust property 
would be subject to a GST tax upon 
the death of the beneficiary and 
(b) the GST tax is greater than the 
estate tax that would be imposed 
if such property were includible 
in the beneficiary’s gross estate. 

A CGPOA can be beneficial if a 
non-skip beneficiary (e.g., a child 
of the grantor) has only assets of 
nominal value outside the trust. 
The deemed applicability of the 
CGPOA will cause the subject por-
tion of the trust to be included in 
the beneficiary’s gross estate,14 but 
the beneficiary’s unified credit will 
avoid any transfer tax on such por-
tion. Importantly, as a result of the 
deemed inclusion of such property 
in the beneficiary’s gross estate, 
the beneficiary now replaces the 
grantor as the transferor of that 
property for GST tax purposes,15 
thereby avoiding a GST tax on the 
death of the beneficiary if the sub-
ject property passes to a member 
of the next younger generation.16 
In the absence of this CGPOA, the 
grantor would have remained the 
transferor for GST tax purposes, 
and a taxable distribution or tax-
able termination in favor of the 
successor beneficiary would have 
given rise to GST tax.

Although granting beneficiaries 
a CGPOA can result in significant 
GST tax savings, they may give rise 
to other unintended GST tax con-
sequences. As discussed above, a 
trust is not a GST trust if any por-
tion of it would be included in the 
gross estate of a non-skip person if 
such person died immediately after 
the transfer. This exception seems 
to apply to a trust in which a non-
skip beneficiary holds a CGPOA 
and that CGPOA would be deemed 

applicable if the beneficiary were 
to die immediately.

Example. In 2013, T establish-
es a trust for his son, C. Upon C’s 
death, the property remaining in 
the trust will be distributed out-
right to C’s issue. The trust grants 
C a CGPOA. When the trust is 
established, the total value of the 
trust property is $2 million, and 
the total value of C’s own property 
outside the trust is $1 million. C has 
not utilized any of his applicable 
exclusion amount. A Form 709 is 
not timely filed reporting T’s gift.

To determine whether auto-
matic allocation of GST exemp-
tion to the trust will occur, prac-
titioners must assume C’s death 
immediately after T funds the trust 
to ascertain whether C’s CGPOA 
would be deemed applicable. In 
this case, it would be: Applicability 
of the CGPOA would cause inclu-
sion of the trust in C’s gross estate 
to be fully offset by his applicable 
exclusion amount (i.e., C’s taxable 
estate of $3 million ($1 million of 
C’s own property plus $2 million of 
the trust’s property) would be fully 
covered by C’s applicable exclusion 
amount). The trust will, therefore, 
not qualify as a GST trust, and the 
automatic allocation rules will not 
apply.

Suppose instead that the total 
value of C’s other property is $5.25 
million when T funds the trust. In 
that case, the CGPOA would not 
be deemed applicable because C’s 

other property would fully absorb 
his applicable exclusion amount. 
Thus, the trust will still be deemed 
a GST trust, resulting in the auto-
matic allocation of GST exemption 
to the trust.

Finally, suppose that the total 
value of C’s other property is 
$3.75 million when T funds the 
trust. In that case, the CGPOA 
would be deemed applicable in 
part. Though $3.75 million of C’s 
applicable exclusion amount would 
be used to avoid estate tax on C’s 
property outside the trust, $1.5 mil-
lion of the trust property would 
be includible in C’s gross estate 
pursuant to the CGPOA because 
that amount would be offset by 
C’s remaining applicable exclu-
sion amount. The CPGOA would 
not apply to the other $500,000 of 
the trust. Automatic allocation of 
GST exemption would occur only 
with respect to 25 percent of the 
trust (i.e., $500,000 not includible 
in C’s gross estate/$2 million total 
trust property), resulting in an 
inclusion ratio for the trust of 0.75.

If the value of the trust is $10 
million when C dies, the GST tax 
(assuming an applicable GST tax 
rate of 40 percent) would be $3 
million (i.e., $10 million x 0.75 x 
40 percent). If the automatic allo-
cation rules had applied (or if a 
Form 709 had been timely filed to 
affirmatively allocate GST exemp-
tion to the trust), this $3 million 
GST tax could have been avoided.

If an automatic allocation of 
GST exemption is desired, the 
better approach might be to give 
the trustee the power to grant the 
CGPOA at the trustee’s discretion. 
In the example above, the trustee 
would not have actually granted 
a CGPOA to C at the time of trust 
funding, and therefore no portion 
of the trust estate would be includ-
ible in C’s gross estate. The trust 
could then qualify as a GST trust 
through the application of the auto-
matic allocation rules.

This analysis becomes more 
complicated if T makes a series 
of contributions to the trust dur-
ing his lifetime. In that case, it 
appears the inquiry as to whether 
the CGPOA would be deemed appli-
cable must be made each time a 
transfer is made to the trust. In 
some years, C may have nomi-
nal assets of his own outside the 
trust so that the CGPOA would be 
deemed applicable. In other years, 
C may have more significant assets 
of his own so that only a portion 
(or none) of the CGPOA would be 
deemed applicable. This fluctua-
tion in the value of C’s assets could 
result in the trust being treated as 
a GST trust in some years and not 
others, resulting in a mixed inclu-
sion ratio for the trust.

To avoid the inapplicability of the 
automatic allocation rules, the safest 
course for practitioners and their 
clients is to timely file a Form 709 
to affirmatively allocate GST exemp-

tion to the trust, rather than to rely 
on the automatic allocation rules.

Conclusion

As this article demonstrates, 
granting beneficiaries of a dynasty 
trust hanging powers or contingent 
general powers of appointment 
may prevent the automatic alloca-
tion of GST exemption to the trust. 
Understanding and planning for 
these issues can enable practitio-
ners to maximize intergenerational 
tax savings for their clients.

•••••••••••••••••••••••••••••

1. If the grantor of a trust timely files a 
Form 709 (gift tax return) and elects to allo-
cate GST exemption to the initial gift and all 
subsequent gifts to the trust, the problems 
discussed in this article are avoided.

2. Section 2503(b); Crummey, 397 F.2d 82 
(9th Cir. 1968). Section references are to the 
Internal Revenue Code of 1986, as amended.

3. Section 2041(b).
4. Section 2514(b).
5. Section 2514(e).
6. Section 2632(1), (3)(A)
7. Section 2632(c)(3)(B).
8. Section 2632(c)(3)(B)(iv).
9. Flush language at the end of §2632(c)(3)(B).
10. Section 6019(1).
11. As set forth in the analysis below, 

however, if the trust grants beneficiaries 
a “contingent general power of appoint-
ment,” the Crummey trust may not qualify 
as a GST trust in 2013.

12. Section 2632(c)(5)(A).
13. Reg. 1.2632-1(b)(4)(ii)(A)(1) requires 

the amount of GST exemption allocated on a 
late filed Form 709 to be based on the value of 
trust assets at the time of the late allocation.

14. Section 2041.
15. Reg. 26.2652-1(a)(1).
16. Any property included in the beneficia-

ry’s gross estate will also receive a step-up in 
basis to the property’s fair market value at the 
beneficiary’s date of death. See Section 1014.
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