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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - X 
UNITED STATES OF AMERICA,    : Docket No. 14-3599 
 

Appellee,    :  AFFIRMATION IN OPPOSITION 
        TO MARTOMA’S MOTION  

- v. -       :  FOR BAIL PENDING APPEAL 
       
MATHEW MARTOMA,    : 
 

Defendant-Appellant.   : 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - X 
STATE OF NEW YORK    ) 
COUNTY OF NEW YORK    :  ss.: 
SOUTHERN DISTRICT OF NEW YORK  ) 
 

EUGENE INGOGLIA, pursuant to Title 28, United States Code, Section 1746, hereby 

affirms under penalty of perjury: 

1.  I am an Assistant United States Attorney in the Office of Preet Bharara, United 

States Attorney for the Southern District of New York. I represented the Government in the 

proceedings in the District Court, and I represent the Government in this appeal. I submit this 

affirmation in opposition to Mathew Martoma’s motion for bail pending appeal. 

PRELIMINARY STATEMENT 

 2. Superseding Indictment S1 12 Cr. 973 (PGG) (the “Indictment”) was filed on 

August 22, 2013, in three counts. Count One charged Martoma with conspiracy to commit 

securities fraud, in violation of Title 18, United States Code, Section 371. Counts Two and Three 

each charged Martoma with securities fraud, in violation of Title 15, United States Code, 

Sections 78j(b) and 78ff; Title 17, Code of Federal Regulations, Sections 240.10b-5 and 

240.10b5-2; and Title 18, United States Code, Section 2. 

 3. Trial commenced on January 7, 2014, and ended on February 6, 2014, when the 

jury found Martoma guilty on all counts. 
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 4. On September 8, 2014, Judge Gardephe sentenced Martoma to an aggregate term 

of nine years’ imprisonment, to be followed by three years of supervised release, imposed a $300 

mandatory special assessment, and ordered Martoma to forfeit $9,380,322. Judge Gardephe also 

ordered Martoma to surrender on November 10, 2014. 

 5. On October 3, 2014, Martoma moved for bail pending appeal. On October 20, 

2014, Judge Gardephe denied that motion. 

 6. On October 29, 2014, Martoma moved for bail pending appeal before this Court, 

and also sought a stay of his surrender date. On November 4, 2014, this Court granted 

Martoma’s request for a stay of his surrender date until such time as may be set by this Court or 

by the District Court on remand following a decision on Martoma’s bail motion. 

STATEMENT OF FACTS 

 7. From the summer of 2006 to July 29, 2008, Martoma served as a portfolio 

manager at SAC Capital. (Tr. 112-17, 434-35).1 During this period, two doctors, Sidney Gilman 

and Joel Ross, disclosed material, non-public information to Martoma concerning the Phase II 

clinical trial of a drug called “bapineuzumab” (the “Drug Trial”). These improper disclosures 

included the clinical trial’s final results on efficacy, which were not publicly disclosed until the 

International Conference on Alzheimer's Disease (the “ICAD conference”) on July 29, 2008 (the 

“Public Announcement”). Pursuant to confidentiality agreements, both doctors had been given 

access to confidential information about the study because of their roles in the clinical trial. Dr. 

Gilman was the chair of the study’s Safety Monitoring Committee (the “SMC”) and was selected 

                                                           
1“Tr.” refers to the trial transcript; “GX” refers to a Government exhibit at trial; “Br.” refers to 
the brief filed with Martoma’s motion for bail pending appeal; and “Ex.” refers to an exhibit 
filed with that brief. 
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to present the Drug Trial results at the Public Announcement, while Dr. Ross was one of the 

study’s clinical principal investigators. (Tr. 568, 1168). 

 8. Over a two-year period, Martoma cultivated relationships with Dr. Gilman and 

Dr. Ross through expert networking agencies. (Tr. 557, 588, 1231-32). Dr. Gilman was paid 

approximately $1,000 an hour to speak with Martoma about treatments for Alzheimer’s disease 

through the Gerson Lehrman Group (“GLG”). (Tr. 1228, 1543). Dr. Gilman had at least 43 

consulting sessions with Martoma (mostly over the telephone), which was many more than 

Gilman had with any other person who consulted with him (more than four times as many as the 

person with whom he had the second most consultations). (GX 600, 601, GX 603). One of the 

reasons that Dr. Gilman did these consultations was to obtain money. (Tr. 1828). Dr. Ross, too, 

was paid for consultations with Martoma (Tr. 613), which he did both for this fee and to obtain 

Martoma’s help developing industry contacts. (Tr. 555-56, 626-27, 630, 684; GX 350, 366, 980). 

 9. Martoma was aware that the doctors were paid for each consulting session with 

him, in part because he was required to obtain prior approval from GLG for each consulting 

session. (Tr. 1031, 1540, 1545; GX 200, 202, 234, 852). Further, Martoma was aware of SAC’s 

agreement with GLG and related pricing, because the cost of consulting services provided by 

GLG experts was charged to the portfolio that Martoma managed. (Tr. 2106). 

 10. Over time, Dr. Gilman developed a real friendship with Martoma. (Tr. 1237-40, 

1488-89, 1893; GX 235). Although they lived in different cities, Martoma told Dr. Gilman that 

he “wanted to be friends” (Tr. 1236); they met to have coffee (Tr. 1237); and Martoma talked 

with Gilman “about his family, about his wife, about having children in fairly rapid succession, 

and . . . about his parents emigrating from India” (Tr. 1237-1238). 
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 11. In exchange for the fees and friendship he got from Martoma, Dr. Gilman 

regularly shared the confidential safety data disclosed at the SMC meetings with Martoma, 

generally on the day of the meeting or the following day. (Tr. 1272-76; GX 209, 210, 211, 212, 

213, 601, 1211). Throughout this period, Martoma (in an SAC portfolio he controlled) and SAC 

Capital (in other portfolios, principally on Martoma’s recommendation) amassed large positions 

in securities in Elan and Wyeth, which were both pharmaceutical companies that had sponsored 

the Drug Trial. (Tr. 124-25, 130, 472-83, 2267; GX 431, 436, 565-C, 1256, 1260). 

 12. At the conclusion of the Drug Trial, Elan requested that Dr. Gilman present the 

results at ICAD, in Chicago, on July 29, 2008. (Tr. 1396). Dr. Gilman was shown the data from 

the trial on July 15 and July 16, 2008. (Tr. 1413). The final efficacy results of the Drug Trial 

signaled that bapineuzumab would not be as effective to treat Alzheimer’s disease as had been 

expected. (Tr. 692, 703, 1420-24). Elan provided the data to Dr. Gilman in the form of a draft 

PowerPoint presentation, and on July 17, 2008, he went through the data in the PowerPoint slides 

with Martoma by telephone during a call that evening lasting an hour and forty-five minutes. (Tr. 

1424, 1439; GX 1211). That same day, Martoma bought a round-trip airline ticket from New 

York to Detroit, Michigan, for Saturday, July 19, 2008. (Tr. 1950, 1952; GX 1307, 1308). On 

Saturday, July 19, 2008, as scheduled, Martoma flew to Detroit, and took a cab from the Detroit 

airport to the University of Michigan’s campus. (Tr. 1453-56, 1968-69; GX 1210, 1307, 1400, 

1401, 1402). There, Martoma met with Dr. Gilman (Tr. 1453-56), who showed Martoma the 

PowerPoint slides containing the efficacy results, and discussed the data with him in detail. 

Following this meeting, Martoma flew back to New York the same day. (Tr. 1952-53; GX 1307). 

 13. The next morning, July 20, 2008, Martoma sent an email to the principal of SAC 

Capital, Steven A. Cohen, asking whether the two could speak by telephone that morning. (GX 
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459). In the subject line, Martoma wrote, “It’s important.” (GX 459). Cohen responded by 

emailing Martoma his phone number, and the two subsequently had a 20-minute conversation. 

(GX 459, 1215). Martoma then sent Cohen an email summarizing the size of the Elan and Wyeth 

positions in two accounts. (GX 460). The next day, Monday, July 21, 2008, SAC Capital began 

selling the approximately $700 million in Elan and Wyeth securities it was holding, and also 

entered into significant short-sale transactions. (Tr. 151-52, 520-22, 2266-67, 2272-75, 2279-80, 

2282-93, 2385, 2387, 2490; GX 431, 432, 436, 554-C, 1256, 1260). 

 14. On July 28, 2008, Elan disclosed the Drug Trial’s results at an evening 

confidential presentation for Dr. Ross and others who worked on the drug trial. Martoma met Dr. 

Ross immediately after the presentation, as he had previously arranged, in the lobby of the hotel 

where the presentation took place. (Tr. 714; GX 367, 375, 529). Dr. Ross told Martoma that 

bapineuzumab had not shown efficacy in treating Alzheimer's disease, and they discussed some 

of the data that had just been disclosed at the dinner. (Tr. 715-17). During this discussion, 

Martoma appeared to Dr. Ross already to know all the details of the data, as if Martoma had been 

“in the room” during the disclosure. (Tr. 715-17). 

 15. The next day—July 29, 2008—Dr. Gilman presented the bapineuzumab efficacy 

results at the ICAD conference. (Tr. 2381, 2395-96). Elan’s stock price began dropping even 

before Dr. Gilman had completed his presentation. (Tr. 2381, 2396; GX 1263). Ultimately, 

Elan’s stock price dropped approximately 42% by the end of the following day. (Tr. 2379). 

Wyeth’s stock price suffered a decline of about 12% during the same period. (Tr. 2383). 

 16. As a result of the trades in Elan and Wyeth securities during the week leading up 

to the ICAD conference, SAC Capital made profits from the short sales and avoided losses 

Case 14-3599, Document 44-1, 11/07/2014, 1365676, Page5 of 20



6 
 

totaling approximately $275 million. (Tr. 2391; GX 1268). Martoma received a $9.3 million 

bonus based entirely on his and SAC Capital’s trading in Elan and Wyeth. (GX 555, 556). 

ARGUMENT 
 

Martoma’s Motion for Bail Pending Appeal Should Be Denied 
 

 17. Martoma claims that he intends to argue on appeal that Judge Gardephe 

improperly precluded him from introducing (a) expert opinion testimony that Elan stock was 

overvalued in July 2008 (Br. 7-11), and (b) Cohen’s prior deposition testimony before the SEC 

in which Cohen gave reasons for his Elan and Wyeth trades (Br. 11-18). Martoma also claims he 

intends to argue that the evidence at trial was insufficient to demonstrate that Dr. Gilman 

received a benefit for the disclosure of inside information to Martoma. (Br. 18-20). None of these 

claims—all of which this Court reviews deferentially—raises a substantial question of law or 

fact. To the contrary, Judge Gardephe did not abuse his discretion in precluding Martoma’s hired 

expert from opining that Elan was overvalued in July 2008 because that opinion was not relevant 

to Martoma’s state of mind, and in any event numerous other documents in evidence and witness 

testimony provided a basis for Martoma to make this argument, which the jury was readily able 

to understand without the expert’s opinion testimony. Judge Gardephe also did not abuse his 

discretion in precluding the introduction of Cohen’s SEC testimony (which, as Judge Gardephe 

observed, was by no means exculpatory), because that testimony was taken by a different 

party—the SEC—for a distinct investigative purpose. In any event, even if Judge Gardephe 

abused his discretion in precluding defense evidence, any error was harmless in light of the 

overwhelming evidence of Martoma’s guilt. Finally, abundant evidence established that Dr. 

Gilman received both financial and intangible benefits for providing inside information to 

Martoma. Thus, Martoma has failed to carry his burden of showing that his appeal raises a 
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substantial question of law likely to alter the judgment of conviction, as required for this Court to 

order bail pending appeal, and this Court should therefore deny the motion. 

A.   Applicable Law 
 
 18. The standards governing release pending appeal are set forth in Title 18, United 

States Code, Section 3143(b), which provides that a court “shall order that a person who has 

been found guilty of an offense and sentenced to a term of imprisonment” be detained pending 

appeal unless the judicial officer finds “by clear and convincing evidence that the person is not 

likely to flee or pose a danger to any other person or the community if released,” and “that the 

appeal is not for the purpose of delay and raises a substantial question of law or fact likely to 

result in—(i) reversal, (ii) an order for a new trial, (iii) a sentence that does not include a term of 

imprisonment, or (iv) a reduced sentence to a term of imprisonment less than the total of the time 

already served plus the expected duration of the appeal process.” 18 U.S.C. § 3143(b).  

19. That provision gives effect to Congress’s view that “[o]nce a person has been 

convicted and sentenced to jail, there is absolutely no reason for the law to favor release pending 

appeal or even to permit it in the absence of exceptional circumstances.” United States v. Miller, 

753 F.2d 19, 22 (3d Cir. 1985) (quoting H. Rep. No. 907, 91st Cong., 2d Sess. 186-87 (1970)). 

Following a guilty verdict and sentencing, there is a “presumption in favor of detention.” United 

States v. Abuhamra, 389 F.3d 309, 319 (2d Cir. 2004). It is the defendant’s burden to “rebut that 

presumption with clear and convincing evidence.” Id.  

20.  A “substantial question” is “a ‘close’ question or one that very well could be 

decided the other way.” United States v. Randell, 761 F.2d 122, 125 (2d Cir. 1985) (quoting 

United States v. Giancola, 754 F.2d 898, 901 (11th Cir. 1985)). “If a court does find that a 

question raised on appeal is ‘substantial,’ it must then consider whether that question is ‘so 
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integral to the merits of the conviction on which defendant is to be imprisoned that a contrary 

appellate holding is likely to require reversal of the conviction or a new trial.’” Id. at 125 

(quoting United States v. Miller, 753 F.2d at 23). With respect to all of these issues, “the burden 

of persuasion rests on the defendant.” Id. 

B. Judge Gardephe Properly Excluded Defense Expert Opinion Testimony 

21. Martoma argues that Judge Gardephe erred by declining to permit Paul A. 

Gompers, a professor retained by the defense, from testifying that in his expert opinion shares in 

Elan securities were overvalued in July 2008. (Br. 7). Contrary to this claim, Judge Gardephe’s 

decision not to permit Gompers to testify to this opinion was correct, for multiple reasons. First, 

this testimony was neither relevant nor helpful to the jury, where Gompers’ post-hoc opinion 

shed no light on Martoma’s state of mind in the summer of 2008, and where other evidence in 

the record permitted Martoma to make the argument that Elan was overvalued in July 2008, 

which the jury was fully capable of understanding without Gompers’ testimony. Second, 

whatever minimal probative value Gompers’ proffered testimony possessed was outweighed by 

the unfair prejudice it caused, as it risked confusing the jury. Third, even if Gompers’ testimony 

should not have been excluded, any error was harmless, given the overwhelming evidence of 

Martoma’s guilt.  

 22. Rule 702 of the Federal Rules of Evidence provides that, where “specialized 

knowledge will assist the trier of fact,” an expert witness may give opinion testimony if “(1) the 

testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable 

principles and methods, and (3) the witness has applied the principles and methods reliably to the 

facts of the case.” Fed. R. Evid. 702. District courts have a “gatekeeping” function of ensuring 

that expert testimony “rests on a reliable foundation” and is “relevant to the task at hand,” 
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Amorgianos v. Romano Enterprises, 303 F.3d 256, 267 (2d Cir. 2002) (citation and internal 

quotation marks omitted), and assists the jury by shedding light on activities not within the 

common knowledge of the average juror, see United States v. Wexler, 522 F.3d 194, 204 (2d Cir. 

2008); United States v. Castillo, 924 F.2d 1227, 1232 (2d Cir. 1991); United States v. Collins, --- 

F. App’x ---, 2014 WL 5351610, at *1-*2 (2d Cir. Oct. 22, 2014). A district court’s 

determination regarding the admission of expert testimony “is not an abuse of discretion unless it 

is ‘manifestly erroneous.’” United States v. Cruz, 363 F.3d 187, 192 (2d Cir. 2004) (quotation 

and citation omitted). Even if admissible under Rule 702, expert testimony is still subject to 

exclusion under Rule 403 if “its probative value is substantially outweighed by the danger of 

unfair prejudice.” United States v. Castillo, 924 F.2d at 1232 n.9 (internal quotation marks 

omitted). Moreover, an erroneous evidentiary ruling should be disregarded if the error is 

harmless. Fed. R. Crim. P. 52(a) (“[a]ny error... which does not affect substantial rights shall be 

disregarded”); see also, e.g., United States v. Abreu, 342 F.3d 183, 190 (2d Cir. 2003) (“[W]e 

will not order a new trial because of an erroneous evidentiary ruling if we conclude that the error 

was harmless.”). 

 23. Judge Gardephe did not commit a manifest error in precluding Gompers from 

testifying that in his opinion, which was formed after the fact, Elan stock was overvalued in July 

2008. As Judge Gardephe found, “Professor Gompers’s post hoc conclusion that the market for 

Elan and Wyeth stock was in fact ‘overheated’ in July 2008 is not probative of Martoma’s state 

of mind because it would not assist the jury in understanding what Martoma was thinking at the 

time.” (Ex. F at 4-5). Further, as Judge Gardephe noted, Judge Gardephe had permitted Martoma 

to introduce “numerous analyst reports” from July 2008 asserting “that Elan stock is overpriced” 

(Ex. F at 4), and Gompers’ testimony would have done nothing more than recapitulate this 
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evidence, which the jury could understand on its own. See, e.g., United States v. Collins, 2014 

WL 5351610, at *2 (affirming district court’s decision precluding defense expert in securities 

fraud trial from opining on the materiality of a document where “fact witnesses proved 

sufficient” for the defendant to “present the defense view” of materiality, which “was within the 

competence of a jury unassisted by opinion testimony”). Further still, Judge Gardephe correctly 

concluded that under Rule 403, the probative value of Gompers’ testimony was substantially 

outweighed by the danger of unfair prejudice where it presented a “significant risk of confusing 

the jury” by shifting the question to “whether—in January 2014—it can be determined that” the 

stock was overvalued. (Ex. F at 6). On the whole, this record makes plain that Judge Gardephe 

did not rule “in an arbitrary and irrational fashion.” United States v. Dhinsa, 243 F.3d 635, 649 

(2d Cir. 2001). 

 24.  In contending that Judge Gardephe committed manifest error, and that this error 

is a substantial legal issue for appeal, Martoma argues that Gompers’ opinion that Elan shares 

were overvalued was relevant to show that “the stock price decline on July 30, 2011 did not 

result from previously undisclosed material information” and instead that “the stock price 

declined at that time because the market had been overheated.” (Br. 8). But as Judge Gardephe 

correctly found, Gompers’ opinion that “Elan stock was generally overheated in the two months 

prior to the public disclosure” of the Drug Trial results “does not make it any more or less likely 

that the announcement of those results at the ICAD conference triggered the sudden decline in 

the stock price.” (Ex. F at 9). Further, as noted, Martoma was able to make this argument without 

Gompers’ opinion, based on other evidence in the record, and it was within the competence of 

the jury to assess it. See United States v. Collins, 2014 WL 5351610, at *2; Castillo, 924 F.2d at 

1232. 
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 25.  Martoma also argues that Gompers’ expert opinion was relevant to Martoma’s 

“state of mind,” and that Judge Gardephe erred in finding otherwise. But Judge Gardephe’s 

decision that Gompers’ post-hoc analysis “would not assist the jury in understanding what 

Martoma was thinking at that time” was correct (Ex. F at 4-5), because Gompers did not, in July 

2008, have a known opinion about Elan’s supposed overvaluation, much less share this opinion 

with Martoma. Martoma claims that “[e]vidence substantiating the view that someone in 

Martoma’s shoes would have taken the same actions for innocent reasons has at least some 

tendency to show that Martoma did so” (Br. 9, emphasis added), but this claim ignores the fact 

that the post-hoc opinion of Martoma’s hand-picked expert is hardly that of someone “in 

Martoma’s shoes.” Martoma falls back on a simple analogy, asserting that the “fact” Elan was 

overvalued in July 2008 independently makes it more likely that Martoma believed Elan was 

overvalued, just as the fact that it rained on a particular day “makes it more likely that someone 

believed it was raining.” (Br. 9-10). But the fact that it rained on a particular day has no tendency 

in and of itself to make it more or less likely that a person believed it was raining on that day 

unless the person experienced the weather or received information from someone who did. Thus, 

Judge Gardephe’s decision to admit the evidence of what Martoma experienced and learned from 

others at the time, but to exclude Gompers’ post-hoc opinion, was not manifestly erroneous. 

 26.  Even if Judge Gardephe erred in excluding Gompers’ expert opinion testimony, 

any error was harmless. As noted, Martoma offered a wealth of evidence—in the form of 

contemporaneous analyst reports and other documents (e.g., DX 9-A, DX 20-A) —supporting 

his contention that Elan was overvalued before the results of the Drug Trial were publicly 

announced. Indeed, Gompers himself was permitted to read and explain these analyst reports in 

his testimony, and did so at great length, emphasizing that certain analysts in June and July 2008 
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believed that investors should sell Elan shares prior to the Drug Trial announcement. (Tr. 2582 – 

2606, attached as Exhibit A).  And Martoma argued the point, citing Gompers’ testimony, in 

summation. (Tr. 3102, 3104).  

27.  Moreover, there was overwhelming evidence that Martoma did not share this 

bearish view. To the contrary, in the weeks leading up to the announcement, Martoma sent a 

weekly position report to Cohen and others stating precisely the opposite of Gompers’s later-

formed view: that Martoma believed—on a 9 out of 10 confidence level—that Elan shares would 

increase in value after the Drug Trial announcement and that SAC should remain long in the 

position. (GX 291, 452). Finally, as the Government argued in rebuttal (Tr. 3143-3144), even if 

Martoma had in fact developed concerns that the Elan stock price was buoyed by irrational 

enthusiasm, an early preview of Drug Trial results that did not comport with the exceedingly 

high expectations would have simply provided extra motivation to sell the position off promptly, 

and was in no way inconsistent with the Government’s theory. Thus, Gompers’ testimony would 

not have altered in any way the overwhelming evidence of Martoma’s guilt. For all of these 

reasons, there is a “fair assurance” that the jury’s “judgment was not substantially swayed” by 

the preclusion of Gompers’ expert opinion testimony and that, as a result, any error was 

harmless. United States v. Yousef, 327 F.3d 56, 157 (2d Cir. 2003). 

C. Judge Gardephe Properly Excluded Cohen’s Former Testimony 

 28. Martoma argues that Judge Gardephe “committed clear legal error by excluding 

Cohen’s former testimony during a parallel SEC investigation” that Cohen took direction on the 

Wyeth investment from a former employee and that Cohen gave the direction that the trades be 

made in a secret manner. (Br. 11-12). But this testimony was taken prior to the filing of charges 

and the development of evidence here by an agency—the SEC—that at that time had an 
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investigatory motive rather than the motive of the trial prosecutors during cross-examination. In 

these circumstances, Judge Gardephe’s decision to exclude Cohen’s prior testimony was not an 

abuse of discretion. Further, any error was harmless given the minimal value of that evidence 

(which was in many ways inculpatory) to Martoma and the overwhelming evidence of 

Martoma’s guilt. 

 29. Under Federal Rule of Evidence 804(b)(l), an unavailable declarant’s testimony at 

a prior proceeding is admissible if it is “offered against a party who had . . . an opportunity and 

similar motive to develop it” in the prior proceeding. Fed. R. Evid. 804(b)(1). In order to satisfy 

these requirements, the proponent of the prior testimony must establish that the party against 

whom the testimony is offered was a party to the prior proceeding, “is on the same side of the 

same issue at both proceedings, . . . [and] had a substantially similar interest in asserting that side 

of the issue.” United States v. DiNapoli, 8 F.3d 909, 912 (2d Cir. 1993) (en banc). “Where both 

proceedings are trials and the same matter is seriously disputed at both trials, it will normally be 

the case that the side opposing the version of a witness at the first trial had a motive to develop 

that witness’s testimony similar to the motive at the second trial.” Id. “The situation is not 

necessarily the same where the two proceedings are different in significant respects, such as their 

purposes or the applicable burden of proof.” Id. at 913. 

 30. Judge Gardephe correctly excluded Cohen’s SEC testimony here. First, the two 

proceedings involved different parties: the SEC and the United States Attorney’s Office for the 

Southern District of New York (the “USAO”), which even when involved in parallel 

proceedings, are different agencies with different interests and missions. See United States v. 

Rigas, 583 F.3d 108, 126 (2d Cir. 2009) (affirming district court’s determination that the 

Government’s discovery obligation did not extend to documents in the possession of the SEC). 
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Second, the proceedings were different in nature and purpose because, as Judge Gardephe found, 

“the SEC’s motive to cross-examine Cohen at the investigative deposition is not comparable to 

the motive that the USAO would have to cross-examine him at Martoma’s trial.” (Ex. G at 9). 

See United States v. Whitman, 555 F. App’x 98, 103 (2d Cir. 2014) (“Assuming arguendo that 

the SEC lawyers and the trial prosecutors [from the USAO] can be treated as the same party, the 

district court reasonably concluded that they had differing motivations to develop testimony by 

cross-examination.”). This decision was not an abuse of discretion. 

 31. Martoma relies principally on United States v. Sklena, 692 F.3d 725 (7th Cir. 

2012) and argues that that case—which involved the Commodity Futures Trading Commission 

(“CFTC”) and the Department of Justice (“DOJ”)—shows that the SEC and the USAO here were 

the “same party” and had a “similar motive to develop Cohen’s testimony.” (Br. 13-15). But 

Sklena bears no resemblance to this case. As to the question of whether the same parties are 

involved, as Judge Gardephe found, Sklena involved the CFTC, which “is required by statute to 

report on its litigation activities directly to the Justice Department.” (Ex. G at 10 n.1). By 

contrast, here, “the SEC has complete autonomy in civil prosecutions and is not required to 

report on its activities to the USAO.” (Ex. G at 10 n.1). As to the question of whether the parties 

here had similar motives to develop Cohen’s testimony, in Sklena, as Judge Gardephe observed, 

“the CFTC had already brought an action against [the deponent] at the time it took his 

deposition,” so “[i]t was thus obvious . . . that portions of his testimony might be admitted at 

trial.” (Ex. G at 10 n.1). Thus, this “was not an investigatory deposition of the sort at issue here, 

but a deposition of a defendant in an action already brought,” and “the CFTC had every motive 

to conduct an extremely thorough examination.” (Ex. G at 10 n.1). By contrast, in the present 

case, “[t]he SEC did not have a comparable motive . . . in conducting the investigatory 
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deposition of Cohen.” (Ex. G at 10 n.1). In short, Sklena, which is not binding in any event, 

involved different parties than those in this case, with different motives than those of the parties 

here. Sklena is entirely inapposite.  

 32. This case bears a greater resemblance to United States v. Whitman, in which this 

Court upheld a district court’s decision to preclude the defendant in an insider trading case from 

reading into the record the prior deposition of an alleged tipper taken during an SEC civil 

investigation, in which the tipper denied passing inside information to the defendant. See 555 F. 

App’x at 103. Specifically, this Court held that even assuming the SEC lawyers could be treated 

as the “same party” as the trial prosecutors, “they had differing motivations to develop testimony 

by cross-examination” because “the SEC deposition was taken with an investigatory motive that 

differed from the adversarial motive that would be present at trial.” Id. 

 33. Similarly, here, the SEC’s motive in taking Cohen’s testimony was investigatory, 

and was different from the adversarial motive that would have been present at trial. See id. 

Indeed, the SEC conducted its investigative deposition of Cohen before much of the evidence 

that was introduced at Martoma’s trial was developed, including—critically—Dr. Gilman’s 

admission that he had provided the final efficacy results of the Drug Trial to Martoma before 

those results were publicly announced. Martoma has pointed to nothing that contradicts this 

conclusion. (Br. 11-16). Instead, Martoma attempts to distinguish Whitman in just a sentence, 

asserting (without offering any basis) that it “did not involve nearly the same level of close 

coordination between the prosecutor and the SEC as in this case.” (Br. 16). But the degree of 

coordination, even if it bears on whether the SEC and USAO should be treated as the “same 

party,” does not change the fact that at the point in time when Cohen was deposed, the SEC’s 

motive was investigatory, where charges had not yet been brought and evidence had not yet been 
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developed. Martoma also suggests that the “conflict[]” between Whitman and Sklena shows there 

is a substantial legal issue here. (Br. 16). But that position overstates any “conflict” between 

Whitman and Sklena, which involved entirely different facts. More importantly, that position 

overstates the issue here, which is simply whether Judge Gardephe abused his broad discretion to 

make evidentiary rulings in precluding Cohen’s former testimony. In light of this Court’s 

decision in Whitman, Judge Gardephe’s decision was not an abuse of discretion. 

 34. In any event, any error was harmless. Contrary to Martoma’s assertions, Cohen’s 

testimony in no way exculpated Martoma. Rather, as Judge Gardephe found, “[g]iven that Cohen 

testified that Martoma played an important role in Cohen’s decision to accumulate Elan and 

Wyeth stock, and in Cohen’s decision to sell the Elan position in July 2008, much in Cohen’s 

deposition is inculpatory of Martoma.” (Ex. G at 3 n.1). Further, Cohen’s testimony that he 

recalled another individual, Wayne Holman, recommending the sale of Wyeth does not even 

exculpate Martoma.  As Judge Gardephe observed, Cohen testified that Holman’s Wyeth 

recommendation came after Holman had – at Cohen’s direction – spoken to Martoma about 

Martoma’s views on the Elan position and “reported back” to Cohen on the conversation. (Ex. G 

at 4 n.1.).  Indeed, Cohen and SAC ultimately financially credited Martoma—and not Holman—

with profits from Wyeth trading in July 2008 (Tr. 526; GX 555, 556).  Moreover, the evidence 

that Martoma sold Elan and Wyeth securities based on the early preview of the Drug Trial results 

he received from Dr. Gilman and made a recommendation to Cohen to do the same was 

overwhelming, and was in no meaningful way undermined by Cohen’s deposition testimony. 

D. Sufficient Evidence Established That the Tipper Received a Benefit 

 35.  Martoma asserts that there is a substantial question for appeal of whether 

sufficient evidence at trial proved that the tipper, Dr. Gilman, received a personal benefit. In 
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pressing this challenge, Martoma ignores much of the evidence establishing this benefit, and 

views the evidence he does address in the light most favorable to himself. When properly 

considered in the light most favorable to the Government the evidence conclusively established 

that Dr. Gilman received both financial and intangible benefits. Accordingly, Martoma’s 

sufficiency challenge has no merit. 

 36. “A defendant challenging the sufficiency of the evidence bears a heavy burden.” 

United States v. Kozeny, 667 F.3d 122, 139 (2d Cir. 2011). A jury verdict must be upheld if “any 

rational trier of fact could have found the essential elements of the crime beyond a reasonable 

doubt.” United States v. Persico, 645 F.3d 85, 105 (2d Cir. 2011) (internal quotation marks and 

citation omitted) (emphasis in original). A “court may enter a judgment of acquittal only if the 

evidence that the defendant committed the crime alleged is nonexistent or so meager that no 

reasonable jury could find guilt beyond a reasonable doubt.” United States v. Espaillet, 380 F.3d 

713, 718 (2d Cir. 2004) (internal quotation marks and citation omitted). In considering the 

sufficiency of the evidence supporting a guilty verdict, the evidence must be viewed in the light 

most favorable to the Government. See United States v. Temple, 447 F.3d 130, 136-37 (2d Cir. 

2006). 

 37. Contrary to Martoma’s claim, abundant evidence established that Dr. Gilman 

received both financial benefits as well as friendship in exchange for his tips to Martoma.2 

Specifically, the evidence showed that Dr. Gilman had paid consultations with Martoma—during 

which he passed on non-public information—on over 40 separate occasions. Further, the 

                                                           
2 Following the parties’ summations, in a jury instruction that Martoma does not challenge on 
this appeal, Judge Gardephe charged that the Government had to prove that “Dr. Gilman or Dr. 
Ross received or anticipated receiving some personal benefit, direct or indirect, from disclosing 
the material, non-public information at issue,” and that the “benefit may, but need not be, 
financial or tangible in nature; it could include obtaining some future advantage, developing or 
maintaining a business contact or a friendship, or enhancing the tipper’s reputation.” (Tr. 1391). 

Case 14-3599, Document 44-1, 11/07/2014, 1365676, Page17 of 20



18 
 

evidence showed that Dr. Gilman passed on these tips to develop and maintain his friendship 

with Martoma. Indeed, Dr. Gilman testified that he had developed a real friendship with 

Martoma (Tr. 1235-40, 1487-91, 1893; GX 235), that Martoma told him that he “wanted to be 

friends” (Tr. 1236), that they met to have coffee and chat (Tr. 1237, 1893), that Martoma worried 

when he could not reach Dr. Gilman by phone (Tr. 1239-1240), that Martoma reminded Dr. 

Gilman of his inquisitive and bright son whom he had lost to suicide (Tr. 1893), and that 

Martoma talked with Gilman “about his family, about his wife, about having children in fairly 

rapid succession, and told [Gilman] about his parents emigrating from India” (Tr. 1237-1238) 

(transcript excerpts above attached as Exhibit B). This evidence of the fees and the friendship Dr. 

Gilman received provided a sound basis for the jury to conclude that Dr. Gilman received the 

necessary benefit. 

 38. In challenging the sufficiency of the evidence, Martoma asserts that Dr. Gilman 

did not receive financial payments in connection with his provision of inside information to 

Martoma, where Dr. Gilman did not submit for payment invoices related to his provision of 

inside information to Martoma on two occasions: July 17, 2008 and July 19, 2008.3 (Br. 19). In 

making this argument, however, Martoma ignores the numerous prior consultations between 

Martoma and Gilman—for which Gilman received payment—where Gilman provided non-

public information to Martoma, which allowed Martoma and SAC to build their massive 

positions in Elan and Wyeth without fear that the public disclosure of a safety-event would cause 

the value of the stocks to plummet before they could get out of the positions.  Martoma paid for 

these frequent consultations because it allowed him to develop a corrupt relationship with a 
                                                           
3Gilman testified that he did not seek payment from GLG for his phone consultation with 
Martoma on July 17, 2008, or his in-person meeting with Martoma on July 19, 2008, during 
which he shared the secret efficacy results, because to do so would have been “tantamount to 
confessing that I was . . . giving him inside information.” (Tr. 118). 
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senior clinician on the Elan trial such that if and when the clinician learned the final results he 

would share them with Martoma, which is precisely what occurred.   

 39.  Martoma also argues that the evidence of his friendship with Gilman does not 

establish the necessary benefit because “[n]o Court of Appeals has found a ‘benefit’ based on a 

relationship as casual as the one alleged here.” (Br. 20). Contrary to this contention, it is juries, 

and not Courts of Appeals, that make such findings, and this Court should defer to the jury’s 

finding here, because the evidence of the necessary benefit was not “nonexistent or so meager 

that no reasonable jury could find guilt beyond a reasonable doubt.” United States v. Espaillet, 

380 F.3d at 718. In view of this standard, which Martoma ignores entirely, Dr. Gilman’s 

extensive testimony regarding his friendship with Martoma, cited above, provided the jury with 

an ample basis—and certainly more than a meager one—to find that the friendship between Dr. 

Gilman and Martoma was more than the “casual” one Martoma depicts (Br. 20), and was more 

than sufficient to establish the necessary element. 

 40. Martoma also states, in a footnote, that “[t]his Court is currently considering the 

scope of the personal benefit requirement in United States v. Newman, No. 13-1837,” and notes 

that “[t]his Court granted bail to the defendants in that case.” (Br. 26). This case, however, is 

nothing like Newman. In that case, the district court did not instruct the jury that the Government 

was required to prove the defendants knew an insider disclosed information for a personal 

benefit, and the defendants are contending on appeal that such an instruction should have been 

provided. By contrast, in this case, Judge Gardephe provided the instruction that was not 

provided in Newman (Tr. 1391), an instruction not objected to by Martoma, and the challenge 

raised by Martoma is simply to the sufficiency of the evidence. Further, that sufficiency 
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challenge has no merit, and does not amount to a substantial legal or factual issue as necessary to 

warrant bail pending appeal. 

CONCLUSION 

    41. For the foregoing reasons, the Government respectfully requests that the Court 

deny Martoma’s motion for bail pending appeal. 

Dated:  November 7, 2014  
  New York, New York 

 

       Respectfully submitted, 
 
       PREET BHARARA 
       United States Attorney 
 
 
         By: /s/ Eugene Ingoglia    
       Eugene Ingoglia 
       Arlo Devlin-Brown 
       Brian A. Jacobs 
       Assistant U.S. Attorneys 
       Tel:  212-637-1113/2506/2512 
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