S b W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
a3
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
43
50
51
52
53

8. 2008--C 202 A, 3009--C

the business permission to apply to participate in the START-UP NY
program if the commissioner determines that the business has demon-
strated that it will create net new jobs in the tax-free NY area and
that it or any related person has not eliminated any jobs in the state
in connection with this expansion.

§ 4. This act shall take effect immediately.

PART VVV

Section 1. Section 60.45 of the criminal procedure law is amended by
adding a new subdivision 3 to read as follows:
Wher rson _is i t todial int ion by a
1i nt at detention facili h ntir todi interrc-
tign, in ing th ivin f an jred advi f th i f th
indivi in tioned waiver of ri the indji-
vidual hal r rded b n ropri vid receordin vi if
the interrogati involves a class A-1 felon except one defiped in
article two hundred twenty f the penal law; felony offenses defined in
section 1 nd 130.96 of the law; or a felon nse defined
in article one hundred tw -five or one hundr thirt of such W
that is defined as a class B violent felony offe in section 70.0 £
the penal For purposes of thi aragraph t term "detenti
facility" hall mean a poli station, correctjional facilit h in
facility for prigoners, prosecutor's office or other facility where
Brsons  a held in detention in connection wit riminal charges £
have been or may be filed agqainst them.

b} No confessio dmission or other gtatement shall be ject to a
motion ¢t ress ursuant to subdivisicn t of section 7 20 of
thig chapter d sclely upon failure to vid record such interro-

ati in a detention ility as define in aragraph of this
subdivigion. However, where the people offer intc eviden cenfession
admission or other statement made by a persop in custody with respect to

his or articipation or lack of partig¢ipation in an fense speci-
fied in paragraph (a) of this gubdivision, that has not been videc

r rded the r shall copgider the failur o record a factor
b not as the gole facter, in rdance with ragraph c of this
gubdivision ip determining whether such confession, admiggion or other
sta t shall be issible.

Notwithstandij the requiremen f paragraph of this divi-
sion upon showin of d cause by t rosecutor he custodial

i rrogation ne not be recorded. Good cause shall include t not be
limited to:

{i} If electronic recording eguipment malfunctions.

ii} If electronic recordin ipment i t available because it was
otherwise being used,

iii} If tements ar made in nse to stions ¢t are
routinely asked during arrest procesging.

iv If t tatement is ntaneousl e by the s ect and not in
responge _to police questioning.
{v] If the statement is made during an interrogation that is conducted

when the jinterviewer ip unaware that a gqualifying offense has ocgurred.
vi) If the atement is at a location other than the “interview
room" beca the guspe cannot b rought to h roocm -. the
ect ig in hospital o he sugpect ig out of st and that state

is not verned by a w_requiri the recor ion of interro ion.
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vii If th t nt is m b th fused t rtig-
ipate in the interrogation if it ig recorded. and appropriate effort to

nt h ref iz mad

viii uch stat nt is n recorded r n_inadvertent

rr r vergight not egult of any intenti cnduct by law
enforcement personnel.

ix) If it is law £ nt's r nabl ief that h recordin
would jeopardige the safety of any pergon or reveal the identity of a
confidential informant.

h stat nt is m 1 ti n ngt d w1 h i
in devi nd h for that l o
vert the in he law. For f hij ion th term
vl tionh inglud h 1 tion ified in paragraph (b £
division four of tion 2 of the famil rt t
d}] In th vent finds that th ople hav t
for ~recordin f th nf ion i i r other
tat 4 termlnes that a non- recorded conf iggio

madg thgn. upgg ;ggugst of the defendant the court must instruct the
jury hat he pegple's failure to record the defendant's confession,
admlsSLOn cr othgr statement as required by this section mavy be weighed
ag a_ factor, but nct as the sole facter, in determining whether such
confegsion, admissign or ¢other statement was voluntarily made, or was
made at all,

vid r rdi ired this gection shall be conducted in
accordance with gtandards established by rule of the division of c¢rimi-

§ 2. subdivigion 3 of section 344.2 of the family court act is renum-
bered subdivision 4 and a new subdivision 3 is added to read as follows:

3 re a cndent ig gubject to custodial interrogati
public gervant at a facility specified in subdivision four of section

2 of thi rtigl £ ntir todi in ti i di th
ivi £ r ired advice of the rights of the individua e
questioned, and the waiver of any rights by the individual, shall be
recorded and governed in accordance with the provigions o©of paragraphs
fa}, (b}, (c), (d) and (e) of subdivision three of section 60.45 of the
criminal procedure law.

§ 3. Section 60.25 of the criminal procedure law, subparagraph (ii) of
paragraph (a) of subdivision 1 as amended by chapter 472 of the laws of
1977, is amended to read as follows:

§ 60.25 Rules of evidence; identification by means of previous recogni-
tion, in absence of present identification.

i1, In any criminal proceeding in which the defendant's commission of
an offense is in issue, testimony as provided in subdivision two may be
given by a witness when:

(a) Such witness testifies that:

(i) He or she observed the person claimed by the people to be the
defendant either at the time and place of the commission of the cffense
or upon some other cccasiocn relevant to the case; and

(ii) On a subseguent occasion he or she observed, under c¢ircumstances
consistent with such rights as an accused person may derive under the
constitution of this state or of the United States, a person o¢r., where
the observation is made pursuant to a blind or blinded procedure ag
defined in paragraph (c hi division, a pigcterial h raphic
electronic, fil video recorded r ion of er whom he or
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she recognized as the same person whom he or gshe had observed on the
first or incriminating occasion; and

{(iii) He or she is unable at the proceeding to state, on the basis of
present recollection, whether or not the defendant is the person in
guestion; and

{(b) It is established that the defendant is in fact the person whom
the witness observed and recognized or whose pigtorial, photographic,
electronig, f£ilmed or video recorded reproduction the witness observed
and recognized on the second occasion. Such fact may be established by
testimony of another person or persons to whom the witness promptly
declared his or her recognition on such occasion and by such pictorial,
photographic, electronic¢, filmed or video recorded reproduction.

For g £ thi ion "hli i re" i
one in which the witness identifies a pergon in an array of pictorjal,
photographic, electronic, filmed or video recorded reproductions under

ir tan wher the tim he identifi ion is m h 1i
servant adminigtering such procedure; (i) dcoes not know which person in
th rr ig th t r {ii)} do not know where th t is in
the array viewed by the witness. The failure of a public servant to
follow such a procedure shall be assessed solely for urposes of i
article and shall result in the preclugicn of testimony regarding the
identification procedure ag evidence in chief, but shall not constitute
a legal bagig to suppress evidence made pursuant to subdivision six of
section 710.20 of this chapter. Thig article neither limits nor expands
subdivigion six of section 710,20 of thig chapter.

2. Under circumstances prescribed in subdivigion one of thig section,
such witness may testify at the c¢riminal proceeding that the person whom
he or she cobserved and recognized or whose pigtorial, photographic,
electyronic, filmed or video recorded reproduction he ¢r she observed and
recognized on the second occasion is the same person whom he or she
cbserved on the first or incriminating occasicn. Such testimony,
together with the evidence that the defendant is in fact the person whom
the witness observed and recognized or whose pictorial, photographic,

electronic, filmed or video recorded reproduction he or she cbserved and
recognized on the second occasion, constitutes evidence in chief.

§ 4. Section 60.30 of the criminal procedure law, as amended by chap-
ter 479 of the laws of 1977, is amended to read as follows:

§ 60.30 Rules of evidence; identification by means of previous recogni-
tion, in addition to present identification.

In any criminal proceeding in which the defendant's commission of an
offense is in issue, a witness who testifies that (a) he or she observed
the person claimed by the people to be the defendant either at the time
and place of the commission of the offense or upon some other occasgion
relevant to the case, and (b) on the basis of present recollection, the
defendant is the person in gquestion and (¢} on a subsequent occasion he
or she observed the defendant, or where t ervation is m rsuant

a blind or blj rocedure, as defin in paragraph f subdivi-
gsion one of gection 60.25 of thig article, a pictorial, photographic,
electronic, filmed or wvi recorded repr tion of th efendant
under circumstances consistent with such rights as an accused person may
derive under the constitution of this state or of the United States, and
then also recognized him or her or th ictorial hotographic
tronig, f£il r video recorded reproduction of him or her as the same
perscn whom he or she had observed on the first or incriminating occa-
sion, may, in additicn to making an identification of the dJefendant at
the criminal proceeding on the basis of present recollection as the
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person whom he or_ghe cobserved on the first or incriminating occasion,
also describe his g@r her previous recognition of the defendant and
testify that the person whom he 9r she observed Qr whose pictorial,
photographic, electronic, filmed or video recorded reproduction he or
ghe observed on such second occasion is the same person whom he or sghe
had observed on the first or incriminating occasion. Such testimony and
such pictorial, photographic, electronic, filmed or video recorded
Xeproduction constitutes evidence in chief.

§ 5. Subdivision ¢ of section 710.20 of the criminal procedure law, as
amended by chapter 8 of the laws of 1976 and as renumbered by chapter
481 of the laws of 1983, is amended to read as follows:

6. Consists of potential testimony regarding an observation of the
defendant either at the time or place of the commission of the offense
©or upon some other occasion relevant to the case, which potential testi-
mony would not be admissible upon the prospective trial of such charge
owing to an improperly made previous identification of the defendant or
of a pictorial, photographic, electronic., filmed or video recorded
reproduction of the defendant by the prospective witness. A ¢laim that
the bprevious identification of the defendant or of a pigtorial, photo-
graphic, electronjc, filmed or wvideo recorded reproduction of the
defendant by a progpective witness did not comply with paragraph {c} of
subdivision one of section 60.25 of this chapter or with the protocol
promulgated in accordance with subdivision twenty-one of section eight
hundred thirty-seven of the executive law shall not constitute a legal
basis to suppress evidenge pursvant to this subdivision, A g¢laim that a
public servant failed to comply with paragraph (¢) of subdivision one of
section 60.25 of this chapter or of gsubdivision twenty-one of section
eight hundred thirty-seven of the executive law shall neither expand nor
limit the rights an accused person may derive under the constitution of

this state or of the United States.
$§ 6. Subdivision 1 of section 710.30 of the criminal procedure law, as

separately amended by chapters 8 and 194 of the laws of 1976, is amended
to read as follows:

1, Wwhenever the people intend to offer at a trial (a) evidence of a
statement made by & defendant to a public servant, which statement if
involuntarily made would render the evidence therscof suppressible upon
motion pursuant to subdivision three of section 710.20, or (b) testimony
regarding an observation of the defendant either at the time or place of
the commission of the cffense or upon some other occasion relevant to
the casge, to be given by a witness who has previocusly identified him or
her or a pictorial, photographic, electronic, filmed or videp recorded
reproduction of him or her as such, they must serve upon the defendant a
notice of such intention, specifying the evidence intended to be
offered.

§ 7. Section 343.3 of the family court act, as added by chapter 920 of
the laws of 1982, is amended to read as follows:

§ 343.3. Rules of evidence; identification by means of previous recog-
nition in absence of present identification. 1. In any juvenile delin-
guency proceeding in which the respondent's commission of a crime is in
issue, testimony as provided in subdivision two may be given by a
witness when:

(a) such witness testifies that:

(i) he or she observed the person claimed by the presentment agency to
be the respondent either at the time and place of the commission of the
crime or upon some other occasion relevant to the case; and
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(ii) on a subsequent occasion he or ghe obgerved, under circumstances
consistent with such rights as an accused person may derive under the
constitution of this state or of the United States, a perscon, or, where

the obgservation is made pursuant to a blind or blinded procedure ag
defined herein, a pictorjal, photographic, electropic, filmed or wvidep

recorded reproduction of a person whom he or ghe recognized as the same
person whom he or ghe had observed on the first incriminating occasion;
and

(iii) he or she is unable at the proceeding to state, on the bagis of
present recollection, whether or not the respondent is the person in
question; and

(b) it is established that the respondent is in fact the perscon whom

the witness observed and recognized or whose pictgrial, photegraphic,
electronic, filmed or video recorded reproduction the witness obgerved
and recognized on the second occasion. Such fact may be established by
testimony of another person or persons to whom the witness promptly
declared his or her recognition on such occasion and by guch pictorial,
photographic, electronic, filmed or video recorded reproduction.

¢) For purposes of this section, a "blji or blinded T " is

one in which the witness identifies a person in an array of pictorial,
photographic, electronic, filmed or video recorded reproductigng under
circumstances where, at the time the identification jis made, the public
gervant administering such procedure: (i)} does not know which person in
the array is the suspect. or (ii) does not know where the guspect is in
the array viewed by the witnegg., The failure of a public _gervant to
follow such a procedure shall be assessed golely for purposes of this
article and shall regult in the preclusion of testimony regarding the
ideptification procedure as evidence in chief, but shall not constitute

a legal bagis to suppress evidepce made pursuant to subdivision six of
section 710,20 of the criminal procedure Jlaw, Thig article neither
limits not expands subdivision six of section 710,20 of the criminal
procedure law.

2, Under circumstances prescribed in subdivigion cne, such witness may
testify at the proceeding that the person whom he or she observed and
recognized e pictorial hotographic, electronic, filmed or vi
recorded reproduction he or she observed and recognized on the second
occasion is the same person whom he or she cbserved on the first or
incriminating occasion. Such testimony, together with the evidence that
the respondent is in fact the person whom the witness cbserved and

recognized pr whoge pictorial, photographic, electronic, filmed or video
r r repr i he or ghe observed and recognized on the second

occasion, constitutes evidence in chief.

§ 8. Section 343.4 of the family court act, ag added by chapter %920 of
the laws of 1982, is amended to read as follows:

§ 343.4. Rules of evidence; identification by means of previous recog-
niticn, in addition to present identification. In any juvenile delin-
quency proceeding in which the respondent's commission of a crime is in
issue, a witness who testifies that: (a) he or she observed the person
claimed by the presentment agency to be the respondent either at the
time and place of the commission of the crime or upon some other occa-
sion relevant to the case, and (b} on the basis of present reccllection,
the respondent is the person in question, and (¢} on a subseguent ocga-

gion he or ghe observed the respondent, or, where the obhservation is
made pursuant to a blind or blind rocedur i rial hotograph-
i ronic, £ilm or video recorded reproduct] f the respondent

under circumstances consistent with such rights as an accused person may
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derive under the constitution of this state or of the United States, and

then alsoc recognized him gr her gr the pictorial, photographic, eleg-
troni¢, filmed or video recorded reprodugtion of him or her as the same

person whom he or ghe had observed on the first or incriminating occa-
sion, may, in addition to making an identification of the respondent at
the delinquency proceeding on the basis of present recollection as the
person whom he or ghe observed on the first or incriminating occasion,
also describe his gpr her previous recognition of the respondent and
testify that the person whom he or ghe observed or whose pictorial,
photographic, elegtronic, filmed or video recorded reproduction he or
ghe observed on such second occcasion is the same person whom he or gshe
had observed on the first or incriminating occasion. Such testimony and
h pi ial hotographi lectroni f£i 4 r__wvi r s
gp;gdngtlgn constitutes evidence in chief. For thi
n "blin inded dure" 11 b s defined j ragr.
£ divigsion on £ tion 343. f thi rt.
§ 9. Section 837 of the executive law is amended by adding a new
subdivision 21 to read as follows:

21, Promulgate a standardjzed and detailed written protocol that is
grounded in evidence-based principles for the administration of photo-
graphic array and live lineup jdentification procedures for police agen-
cies and gtandardized forms for ugse by such agencies in the reporting
and recording of such identifigatjon progedure. The proteocel ghall
address the following topics;

a th tion of pheotographi IT live lineup filler photo-
graphs or participants;

b} instructicn iV to a witness before conductin !
arra r liv i identification procedur

c the 4d ntati and pregervation of results of a phot
arra; r liv i identification procedure;

rocedures for eligitin nting the witness' confidence

in hizs or her identificat llowing a photographic array or live

lineup jdentification procedure. in the event that an identification is

made; and

e r for administering a photographi or live lineu
identification procedure in a mapner designed to  prevent opportunities

to influence the witnesg.

§ 10. Subdivigion 4 of section 840 of the executive law is amended by
adding a new paragraph (c) to read as follows:
{c] Diggeminate the wrltten policies and procedures promulgated in

rdan w1 h twenty-one of section eight hundred thirt
v ticle to all olice depar nts in this state and imple-
nment a traiping program for all current and new police officers regard-
ing the policies and procedures established pursuant to such
subdivigion.

§ 11. Section 722-e of the county law, as added by chapter 878 of the
laws of 1965, is amended to read as follows:

§ 722-e. Expenses. All expenses for providing counsel and services
other than counsel hereunder shall be a county charge or in the case of
a county wholly located within a city a city charge to be paid cut of an

approprlatlon for such purposes. Provi however h ny such addi-
result of the implementation of a lanré : ligh d ursuant to subdivi-
gion four of section igh hundr hirty-tw f the executive law

includin ny interim steps taken to implement such plan, shall be reim-
bursed by the state to the county or city providing such services. Such
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plans shall be submitted by the office of indigent legal serviceg to the
director of the division of budget fgr review and approval. However, the
ir ' roval hall b 1i lely to the plan’ j
fi 1l im £ r ired ropriation £ impl ntation of
h h1 r _her reval shall r nabl withheld
The state shall appropriate fundg gufficient to provide for the
i T nt_r ired by thi tion

§ 12. Section 832 of the executive law is amended by adding a new
subdivision 4 to read as follows:

4, Additional duties and responsibilities, The office shall,
gongultation with the indigent lggg__ag___ggaJxuLjLsmxghlzﬂhgﬂ_puzaugn_

g gggtlgn eight hundred thirty-three Qf thig article, have the follow-
ngibiliti nd lan develcped rguant to thi

§EQQ;!LEAQQ__EQQLL__QE__E“hm1tted by thQ_QiiLQQ_LQ_L_E_QLIEQLQI_Qi_LhE

nd hi r her roval 11 n t b i 3
Coungel at arrai ent. Develop and i l t a wri £
ensure that each ¢riminal defendant who is eligible for publicly funded
1 1l representation ig represented by counsel in i r her
arrajignment: provided, however, that a timely arraignment with counsel
shall not be delaved pending a determination of a defendant's eligibil-
ity.

(i} For the purposes of the plan developed pursuant to this subdivi-
gion, the term "arraignment™ shall mean the first appearance by a person
charged with a crime before a judge or magistrate, with the exception of
an appearance where no prosecutor appears and no action ggours other
than the adipurnment of the c¢riminal process and the unconditional
releagse of the harged (in which event "arraij " shall mean
the person' arance before a judge or magigtr .

{ii) The written plan developed pursuant to this subdivisjon shall be
completed by December first. two thousand seventeen and shall include
interim steps for each county and the gity of New York for achieving
compliance with the plan.

(iii) Fach county and the city of New York shall, in consultation with
the office, undertake good faith efforts to implemept the plan and such

hall be fully implem nd adhered to in ea nt and the

f New York b ril first, two thous wenty-three. Purs o

ion seven hundre -two-e of the co law the sta hall

reimburse each county and the city of New York for any cegts incurred as
a result of implementing such plan.

iv Th offi 11, on an ongoing bagi monitor and riodicall
report on the implementation of, and compliance with, the plan in each
county and the city of New York.

b load relief. Deve nd implement a wri lan that e
lish numerical casel workload standardg for each provider of
constituti 11 mandated icl funded re ntation in criminal
cases for people who are upable to afford coungel.

i} § andards shall ly to all providers whether publj defen-
der, le id societ asgigned counsel program or conflict defender in
each county an he city of New Yo

ii The written n developed pursuah o thig subdivigion shall be
completed by D r first, twe nd seventeen n shall i de
interim_ st for each ¢ nd the ci of New X for achievin
compliance with the uch plan s include the er f at
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neys, investigators and other non-attorney staff and the amount of

in-kind regources necessary for each provider of mandated representation
to implement such plan.

. iii t 4a it f New Y hall, in nsul
with the office, undertake good faith efforts to implement the
1 workl ard nd h dard hall fully im -
mented and adhered to in each county and the gity of New York by april

first, two thousand twenty-three. Pursuant to section geven hundred
twenty-two- nty law, th 1 reimbur h n

n it f New York for an incurred r 1t of j -
mentj lan
iv)y _Th f£i hall n i bagi monitor nd riodj
report on the implementation of, and compliance with, the plan in each
county and the c¢ity of New York.
itiati improve th lit indij i} Devel-
op and implement a written plan to improve the guality of constitu-
ticnally mandated publjicly funded representation in criminal cagses for
people who are unable to afford counsel and ensure that attormeys
providing such representation: (A} receive effective supervision and
training; (B) have access to and appropriately utilize investigators,

interpreters and expert witnesse n behalf of clients; (C) communicate
effectively with their clients; (D} hav th bl lifications
4a rience; and (E} in th igned 1 attorme are

assigned to cases in accordance with article eighteen-b of the county
law and in a manner that accounts for the attorney's level of experience
and caseload/workload.

(ii}) The office shall, on an ongoing bagis, monitor and periodically
report on the implementation of, and compliance with, the plan in each
county and the city of New York.

(iii) The written plan developed pursuant to thig subdivision shall be
completed b December i W h and seventeen and sh incl
interim steps for each county and the g¢jty of New York for achieving
compliance with the plan.

(iv) Each countv and the city of New York shall, in congultation with
the office, undertake good faith efforts to implement the jpitiatives to

improve the i f indigent defense and h ipitiatives shal
fully implement ered to in each ¢ and the city of w_York

by April first, two thousand twenty-three, Pursuant to section seven

hundred twenty-two-e of the county law state shall = urse each
county and the c¢ity of New York for any costs incurred as @ result of
implementing su lan

{4) Appropriation of funds. In po event shall a county and a city of
New Yor obligated to rtake any steps tg implement the written

lans under par hs (a b} _and f this gubdivigion until £
have been appropriated by the state for such purpose.

§ 13. This act shall take effect immediately; provided, however, that
sections one and two of this act shall take effect April 1, 2018 and
shall apply to confessions, admissions or statements made on or after
such effective date; provided, further sections three through ten of
this act shall take effect July 1, 2017.

PART WWW

Section 1. Section 1.20 of the criminal procedure law is amended by
adding a new subdivision 44 to read as follows:
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