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COURT OF APPEALS OF THE

STATE OF NEW YORK o '
R T seemewmeemesenenioo APL 2016 ~00015
PEOPLE OF THE STATE OF NEW YORK, AFFIRMATION OF
CAITLIN J. HALLIGAN IN

 Respondent,

v ' LEAVE TO FILE AMICI
- ‘ - | CURIAE BRIEF
OTIS BOONE, .

Defenddnt-Appeilant.‘

CAITLIN J. HALLIGAN, under penalty of perjury, affirms as follows: . "
t. I am an attorney duly admitted to practioe law before the courts of the State
of New York and a partner in the law firm of Gibson, Dunn & Crutcher

LLP. Iam counsel for proposed amici in this matter.

2.1 respectfully submlt this afﬂrmatwn in support of proposed amzcz P8 mo‘uon

 for leave to ﬁle an amicus brief in support of Petltloner Otis Boone s

SUPPORT OF MOTION FOR

: -pOSitiOH in this matter. B - o ':

3. This aooeal 'conc'eifhs Mr. Otis Boone, %th was eon'victed of ’ewo éoﬁﬁt-s of
-rob'ber’y ih the‘ first degree and se"ritenced to 25 YEars imprisonmen‘t. The :
7, -only ev1denoe hnkmg Mr. Boone to the ctime was two ¢ross-racial . o
l‘ . eyew1tness 1dent1ﬁcat1ons from the victims. The tr1a1 court denlod Mr

‘-Boone $ request for a Jury 1nstruct1on ot the unrel1ab1hty of oross-racml o



identifications because he presented no evidence on the issue at trial and did

ﬁoﬁ raise it oh cross-examination. The Appellate Division afﬁrined his

conviction. Associate Judge Jenny Rivera granted Mr. Boéne leave to

. app"éal to this Court on December 22, 2015, In its March 31, 2016_ Notice to ]
-~ the Bar, this Court invited amicus curiae participation from those.qualiﬁéd

and interested.

. The proposed amici are former judges and prosecutors who have an abiding
interest in improving the criminal justice system. The proposed amici

-include:
a. Daniel R. .Alonsor
b. CarmEn BeaUChamp Ciparic‘:k- :
c _S;ceven 'M.'Cohen

d. Eri¢ Comngold

£ Mylan L. Denerstein

e o et oo

. g : :Hedtdr Gonz a‘l'ez'l |
* h. Bany Kamids

i.. Howard A Levite




j. Harlan A. Levy

k. Bernard J, Malone, Jr.
1. James M. McGuire
m. Benjamin E, Rosenberg
n Albert M. Rosenblatt
0. James A. Yates

5. ‘Ami'ci seek to file their ﬁropbsed amicus brief to provide a différent '
perspective frofﬁ that of the parties in this case, based on their exﬁeriences in
serving the criminal justice system as judges and brosecﬁtors. That
experience has informed their view: of how to balance. the need to introduce
important prosécution evidence in crifni’nal trials with thé imperative to

. prevent wrongful convi(;tions'l.- Although théy have diverse VieWa‘; onmany - .

issues, amici agree that it is appropriate for courts to instruct jufi'es on the

-existence of -,ﬂae..icrossw,race effect—the tendency of individuals. to be better-at -

_idén‘ti'fying individuals "o'f their own race than of other taces—wheénever the
defendant requests such an insﬁtmction*.' |
6. Attached to this Affirmation as Exhibit A is a true and cortect copy of the

- proposed amicus curide bl’fic'_if in support of the Petitioner. =




7. For the reasons set forth above, I respectfully request that the Court grant

proposed amici’s motion for leave to file the attached brief.

I affirm that the foregoing is true and correct. -

Dated: New York, New York
March 17, 2017

Respectfylly s‘ubn‘iitte‘d'

By: /é’? /’? %WW
. Caitlin J. Hal\l‘@m .

o GIBSON DUNN & CRUTCHER LLP
~ 200 Park Avenue
New York, NY 10166
T (212) 351-4000 , ‘
- 'chalhgan@gmsondunn com

E ""‘Attomey for .Proposed Amzc‘z C’u?‘*i'dé‘
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~ QUESTION PRESENTED

Whether a trial court should be required to give an instruction on the cross-

 race effect in a case involving cross-racial identification testimony.

* STATEMENT OF INTEREST OF AMICI CURIAE
Am’ibi Curiae are former judges andllprosecuters who have an abiding interest
in improving the crimiﬁal justice system. See Addendufn (listing amici). We share
a deep commitment to what this Court has identified as the ‘ultimate objective” of
~ that system “that the gu11ty be conv1cted and the innocent go free.” Herringv. New
York, 422 U.S. 853, 862 (1975). Moreover, we beheve that New York is best served
“when those who have worked in our courts “come together, look at our strengths and
our weaknesses and develop | . even mere i’e‘ffective wayls] to... echiev[ 1
jlustlce » From the Dlstrzct Artomey Task Force to Examme Wrongful C‘onvzcrzons
Bronxville Times (Eune 3, 2009), - |
Tn recent years, the highest ceur'ts in Massachusetts ‘and New Jersey have
‘_,4_.’.1l~eeie1rled trlal Judges in caeee 1r1uvholvmg .’c.ress—ramal 1dent1ﬁcat10ns to advlislejuroesm
“about the “cross-race effe-ct”mthat_ 'p‘eople are g‘enerally less a'ccurate at ;deﬂtlfymg 3

tiembers of other racés than they areidentifying members of their own race.! dmici

_ .' 1 See State v, Henderson, 27 A, 3d 872 926 (N 1. 2011) (“the add1t10na1 research on own-race" e
© bias. . . ard the mote complete record about eyewitness identificationi Justlfy giving the charge ‘
- whenever eross~ra01al 1dentxﬁcat10n 1s in 1ssue at trlal”), Commanwealth V. Basmldo 32 N E.3d

‘-f/“ ‘




have come ‘togetherlbec':ause we believe that Néw York should follow the same
course. Trial judges, we believe, have an obligation to educate jurors about the need
to scrutinize cross-racial identifications care'fu}ly.‘

: _Amici differ on some issues, but on the need for a Cross-réce effec; instruction-
r—it'the defendant’s request, we Speak with' one voice.

INTRODUCTION AND SUMMARY OF ARGUMENT

~Otis Boone, an African Americén, was charged with stealing two iPhones‘
| f’rém two Caucasian men énd brandishing a weapon at them. The prosecution’é case
COI‘IS.ISted solely of the cross-racial identifications of the two victims. There was 10
corroborating. ev1dence linking Mr. Boone to the crime. Although the 1deﬁt1ﬂcat10ns
were the totality of thé evidence against Mr, Boone, the trial court refused to grant
Ah1s request for a cross-race cffect instruction, and Mr Boone was convmted and
“::sentenced to 25 years in prison. The Second Department afﬁrmed the Verdxct but"

“reduced -‘t’he-senten(:e t0 .15 years. People v. Boone, 129 A,D.3d'-1099 (2d Dép’t

' 873 383 (Mass 201 5) (“dlrect[mg] that a cross—ramal 1nstruct1on be glven unless al] partles agree '
“there was 1o cross-racial 1dent1ficat10n”) Hawail and Utah also require a cautionary instruction
© on eyewitness testimony, which identifies the cross-racial nature of the identification as one of the -
“factors that should be consideted. See Steite v, ‘Cabugbag, 277 P.3d1027, 1038 (Haw 2012) State
v Clopten, 223 P.3d 1103, 1110" (Utah 2009) ‘Othier courts have déclined to fequire such an
) 1nstruct10n See State ¥, Allen, 204 P, 3d 679 687 (Wash; 2013) (en banc) (collectmg cases)



Mr. Boone is not alone in being .conVicted on the basis of eyeWi'tness,
testimony. Each year, more than 75,000 suspects are identified in the United States
through eyewitnese identifications. Brandon L. Garrett, Convicting -rhe Innocent:
. Where Criminal Prosecutions Go Wrong 50 (201 1) EyeW1tness identifications can

be both the most persuasive and the least rehable forrn of evrdence in & case. See
Watkin v. Sowders, 449 U.S. 341, 356-57 (1981) (Brennan, 1., dis;s‘enting)'
(eyewitness iclentiﬁcetion ,testimony ‘-‘has an unduly powerful effec’r on jurors”
(citing E. Loftus, Eyewitness Testimony 9 (1979)). ‘Cross-racial identifications are
uniquely vulnerable to error. See Christian A. Meissner & John C. Brig]:lam, Thirty
Years offnvesrigarz‘ng the Own-ﬁace Bz’as in Memory for Faces: A Meta-/lnalytl’c
:Revzew, 7 Psychol Pub Pol’'y & L. 3, 21 (2001) Thus the questron for our Jus‘uce
_system is how to nntlgate the potential inaccuracy of Cross- raclal 1dent1ﬁcat10ns
~ while Stlll allowmg prosecutors to use rellable 1dent1ﬁcat1ons to secure just results :

As dlscussed below, 4 cross-race effect mstrucuon-——the 1nstructlon that the -

. -_:trral court declmed to givein tlns case——can help strrke the proper balanoe Such an_w

f1nstruct10n is supported.by a far more 1mpressrve sc1ent1ﬁc pedlgree than other' |
: :1nstruct1ons routmely gwen to Jurors and is fio more complex fhan those 1nstruct1ons i
As tlle New Jersey Supreme Court has concluded requrrrng a trral ceurt‘ to gwg- a -
: ) '. :cross-rece. effect 1nsiruetlon fulﬁlls the Judlmary s “obllgatlon to guarantee that_‘ '

_‘;const1tutlonal requlrements are met and to ensure the 1ntegr1ty of cr1mma1 tr1als L



Henderson, 27 A3d at 914. For that reason, amici urge this Court to mandate such
an instruction for New York

L Overwhelming Scientific Evidence Shows the Need for a Cross-Race
Effect Instruction

" The overwhelming consensus among scientists is that the cross-race-effect
exists and r‘nay, unbeknownst to jurors, distort even the most earnest witness’s ability
- to give an accurate identification.

A.  The Science Supporting the Existence of the Cross-Race Effect Is
‘Well Established :

The cross-race effect :‘has been noted for more than a century. In 1914, a
leading commentator described the oross~race effect as “well known” and the result
of “_ioeomplete p'eroeption'of distinctive qualities.” Gustave A. Feingoid, The
Influence of Environment on Identification of Persons and Things, 5 J . of the Am.

Inst. of Crim. L. & Criminology 39, 50 (1914). In 1927, then Professor Felix -

‘ Frankfurter observed that “[a] 11 the 1dent1fy1ng withesses [m the Sacco and Vanzettl

| ,case] were speakmg from oasual observauon of men they had never seen before, S

" men ot fore1gn race, under circumstances of unusual confusmn ” Fehx Frankfurter,
| ‘The Case of Sacco and Vanzett;, The Atlantlo March 1927 at 415, Those factors
Frankfurter argued had contrlbuted to- what he (and many other‘s) beheved were

_ wrongful conv1ct1ons;-




- Modern science has confirmed those historical observations. As the New
Jersey Supreme Court has observed, “[iln the thirty-four yeers since the United
States Supreme Court announced a test for the admission of eyewitness
identification ev1dence .8 vast body of scientific research about human memory
'has emerged.” Henderson, 27 A.3d at 877. That research illustrates that “‘memory'
is malleable, anel that an array of variables can effeot and dilute memory and lead to
misidentifications,” including _“variables ... over which the legal eystem has no
control,” such as the-cr_oss~ra‘cie1 nature of ati identiﬁeation._ Id. at 878; The
existence of the oross_;race effect is now “generally accepted” and demonstrated “in
both uisual discrimination and memory tasks, in laboratory and field studies, and
across'l__a range o'f races, ethnicities, and ages.” Nat’l Res. Couﬁcil of the Nat’l
Academies, Identifying the Culprit: Assessing EyeWitnéss Identz'ﬁ«i'aﬁon 96 (2014);
| - see also Young 12 State 374 P.3d 395, 424 (Alaska 201 6) (solence has “convmomgly -
demo‘nstrate[d] that eyew1tness 1dent1ﬁcat10n is therefore lzkely to be Tess reliable
[the] w1tness and perpetrator are of d1fferent races”) |
.‘ Although these ﬁndmgs are w1de1y aecepted by solentlsts, they are largely
_unfamﬂlar to the average person” and indeed “countermtultwe ? Staz‘e A Gmlbert
; 49A3d 706 723 (Conn 2012) see id. al 724 (“[ ]ost people tend to think that

‘-oross racw.l 1dent1ﬁcatlons are no less hkely to be accurate than sathe race

- 1deut1ﬁcat10ns”), People . Abney, 13 N Y. 3d 251, 268 (2009) (desombmg the Cross- -



race effect as counterintuitive); Henderson, 27 A.3d at 910 (citing a survey in which
“only 38% to 47% [of jurors] agreed with the effects of . . . cross-race bias"’).2 Asa
result, jurors tend to give too much Weight to cross—raciall identifications.

Givern the gap between the reliability of cross-racial identifications and the
u'ndllie'; weight juro’ré may accord those identifications, it is not éLirprising that many
wrongful convictions “involve ‘a Whité victim who mis- identiﬁes an African |
American man.” Earl Smith & Angela J. Hattery, Race Wrongful Conviction &
Exoneration, 15 ]. Afr. Am.'S.tud. 74, 84 (2011). Indeed, one study reports that “[a]t
least ‘49% of thé exonerees identified by cyewitnesses had a cro'ss-rac‘ial
_identiﬁcationr(% of 190 cases)'.” .Garrett, supra, at 73. Severallindividuals whosé
cages invelved a cross—rac;al identification have been exonerated through DNA
--testmg Id. at 73-74. But “[a powerful as DNA testmg is, it is 11m1ted to a small
__Set of mostly rape conthlons, mostly from the 1980s, in Whlch the ‘evidence

:-h'app'ened to -b'e presefved.” -Id. at 264, In 0the1 cases 1nv01v1ng crosswramal

1dent1ﬁcatlons often no. mechanlsm ex1sts to. test the Va11d1ty of the 1dent1ﬁcat1on

and surely some mnocent 1nd1v1duals Iangulsh in our Jalls asa result
When a m1staken 1dent1ﬁcat10r1 results in the conv1ct1on ofan mnocent person o

the comequences are grave As North Carohna Govemor Mike Easley has put 1t a

2 As the New Jersey Supreme Court has asked “[I]f everi only a small number of qu“OI“S do ot
‘apptecidaté an impottant, relevant concept, why not help them understand it better w1th an
appropriate _]U.Iy charge?” Henderson, 27 A.3d at 910, : :




wrongful conviction is “law enforcement’s gfeateet nightmare.” Press Release, State
of North Carolina Office of the Governor: Governor Easley Signs Innocence Inquiry
Commission Bill (Aug. 3,2006). Not only is the life of an innocent nerson upended,

but the victim is deprived of justice and the true culprit remains free. Commonwealth

v. Walker, 92 A3d 766, 77 9 (Pa. 2014). Each Wrongﬁﬂ conviction deals ablowto - -

society’s faith in the justice system.

VAB. ~ The Appropriate Remedy Is a Cross-Race Effect Instruction

We recognize, of course, that many cross-raciaI identifications are reliable and
that tne prosecution has a compelling interest in introducing such evidence. For that
reason, eonrts, legislatures; and stakeholders must i'dentify institutional safeguards
that mlttgate the potentlal Cross-race effect when prosecutors present ¢ cross~rac1a1.
‘1dent1ﬁcat10ns to jurors. As dlscussed below, a mandatory jury instruction is by far
the most cost effectwe safeguard that cdn be 1mplemented ona system-w1de ba31s

As every tr1a1 anyer knows cross- exammatlon is often an 1nadequate means |

“."Hto 1dent1fy ﬂaws in an eyewnness s recollecnon of events. In most cases ‘an c

| eyewztness has no apparent motwe to lie and beheves in the accuraey of h1q |
recollectlon See Henderson 27 A, 3d at 888 (“[m]ost m1s1dent1ﬁcat10ns . are not -

he result of maliee”) No amount of cross—exatnmanon is l1kely to unmask the ﬂaws'

: ,that mlght ex1st in’ the format1on of that recolleetlnn See Bnan L. Cutler, Eyewzmes*s R

-' ;'Testzmony Chailengmg Your Opponent s Wzmess 97 (2002) (“CrOSS examlnlng a S



neutral, credible, and confident eyeWitness is a challenge . . . [t]he likelihood that a
committed eyewitness will recant his position (or fall apart on the lstand) is so
minimal that it is hardly worth considering.”). In fact, “most eyewit_nesées tbink they
are telling the truth even wheﬁ their testimony is inaccurate,” and “will not display

the demeanor of the dishonest or biased witness.” Henderson, 27 A.3d at 889. But

that a witness is confident does not mean his testimony is accurate. Abney, 13 |

- N.Y.3d at268.

Cross-examination directed at the cross-race effect is even more difficult and

even less likely to succeed. Race is “one of the most sensitive issues in American

society and discourse.” Jules Bpstein, The Great Engine That Couldn 't Science,
Mistaken Iden,riﬁcations, and the Limits of Cross-Examination, 36 Stetson L. Rev,

727,775 (2007). And the cross-race effect is driven by implicit bias, riot outright

prejudice. See Meissner & Brigham, Supm, at 7 “Thus, a question almed at

“establishing that a witness may have difficulty identlfymg members of another race

mayp‘ffend the witness andthejuryW1thoutanybeneﬁtto the examiner. Epstem o

Supm, at 775
Whﬁe expert testlmony regardmg the ¢ross-race effect may seem an appealmg

solutlon it is not a system fix. Expert testlmony is costly, and whlle the cost may

o be Justlﬁable ina homiclde case, it may not be in.a robbery case, let alone a pe‘ut .

‘larceny All but the wealthzest defendants thmk twwe before expendmg tesources




for expert testimony on tﬁis and every ethef issue; Even if resources were limitless,
the number of qualified and available experts is constrained. They are few and far
" between. See Appellaht"s Br. 42-43; Br. of Amici Curiae Brooklyn Defender
Services-et al. 20-‘22 Moreover, eourts are h'es'itant ‘to tufn'every caee with ét- ctoss-
racial 1dent1ﬁcat10n mto a battle of the experts. See Derek S1mmonsen, Teach Your
Jurors Well Using Jury Instructions to Educate Jurors About Factors Aﬂectzng the “
Accumcy of Eyewitness Testzmony, 70 Md. L. Rev. 1044 1067-68 (2011) (“A recent
-analysis of cyewitness 1dent1ﬁcat1_on cases found that courts uphold the exclusion of
such testimony far more than they otrerrule the exclusion of it.”).

As the Massachusetts Supreme | Court has observed., “Ii]f the research
regarding eyewitness identiﬁ. a’cion could be communicated to 'the jery only tﬁrough '

ﬁ expert test1mony, Very few ] Jurtes Would hear it, because expert testlmony isnot often ”

proffered in cases Where eyemtness 1dent1ﬁcat1on is at issue, ‘and because the o

” admlssmn of eXpert testlmony is left to the sound d1scret10n of the tr1a1 Judge

. .,“:,‘Commonwealth V.. Gomes 22 N E 3d 897, 909 (Mdse 2015) In New York tl‘ldl

o _Judges need not admlt expert testzmony on the cross—raoe effeet 1f “sufﬁment' -

) eV1dence corroborates an eyemtness S 1dent1ﬁcat10n of the defendant Peaple W o

‘, Santzago, 17 N Y 3d 661, 669 (2011), see also People . Young, 7 N Y 3d 40, 46: L

”*:f'__:(2006) (upholdmg exclusmn of testtmony ot eross-race effeet Where there Was S

' oorroboratmg ev1denee) As a result a defendant may be precluded from mtroducmg BERNERS



expert testimony-even when the corroborating evidence is disputed and even when

a cross-racial identification is crucial to the prosecution’s case.

A mandated jury instruction would ensure that juries are apprised of the cross-

race effect in every case involving a cross-racial identification.’ . Model jury

instructions provide a standard method by which courts instruct jurots about how to ~

evaluate evidence, New York’s experience in adopting a mandatory instruction on’

police officer testimony is instructive. Like eyewitness identification evidence,

police officer testimony can be powerful evidenc_e for the prosecution. Jurors, .

however, may give that testimony undue weight s‘impfy' because of the officer’s
status and authority. See Jennifer L. Groscup & Steven D. Penrod, Battle of the
Standard for Experts in Criminal Cases: Police vs. Psychologists, 33 Seton Hall L

‘Rev. 1141, 1147-48 (2003) (“Su'rv’ey. studies of jurors indicate that police officers

. are percewed as hlghly likeable, understandable behevable, anid conﬁdent more'

| | ;so than other types of experts ”) Tor that reason New York has adopted a modelf .. - ‘
W_,‘:IIIS’LI'UCUOH cautmmng Jurors to evaluate a pollce ofﬁcer s testimony in the same
r:way [they] would evaluate the testlmony of any other w1tness * CJL 2d [N Y] —-" f

” "‘"Cre'dlblllty. The failure to give that 1nst‘ruct10n"1s error. See Pebple Vi Pege’:s'e, 195 .

AD2d337,337 (1t Dep't 1993).

3 I referrmg to cross-racial 1d6nt1ﬁcat10ns we ean to exclude “oonﬁrmatory 1dent1ﬁcat10ns

'— in ‘which the:“withess is so: famlhar with the “defendant that there is little or- no rlsk of a‘ B
L ,:mlsldenhﬁcauon » People V. Rodmguez, 79N y.2d 445 449 50 (1992) S



New York’s police officer testirﬁony irjstruotion reflects a common sense
understanding of juror psyohOIOgy. No one would suggest that the instruction is
unfair to the proseouti_on or that it hafnpers the tfuth~seeking pr-ooes-s. It is given iﬁ
our coortroom‘s 'eve.ry‘ day. A comparable instruotioﬁ is eveo more appropriate here .
io light of the well-established seientiﬁc reseerch substantiating‘ the cross-race effect.

Six years e,go, inr promulgating its “Recommendations for Improving
Eyewitness Identiﬁoatiohs,” the New lYorle State Justice Task Force included a
model jury ihstructi_on on the cross-race effect. Chaired by now Chief Judge Janet
DiFiore and Judge Theodore T. Jones, the Task Force included “prosecut‘ors, defense
attoroeys, judges, police chiefs, legal scholars, legislative representatives, executive
- branch officials, forensic experts and victims’ advocates.”- New York State Justice
Task Force, “Recommendauons for Improvmg Eyewitness identlﬁcatmns .1
.(February 201 1) The Task F oroe agreed that “mlstaken eyeW1tness 1dent1ﬁcat1on is

the Ieading cOn‘tributor to wrongful convie'tioné.” Id 1t based its rec()mmen'datlons

L on an exammauon of “reports best praotwo guldelmes and 1eg1slatlon from states ,'

| ‘-an'd lo’cal ]urlsdlcuons" recommendatlons from the Department of Justlce s
Natlonal Instltute for Justice, various bar assoolatlons the Innocence Pr0ject and-‘ '
. other entltles” “aoademlc studles and hterature on faotors affectmg the aocuracy of )

'e'yewitness 'ident1ﬁoatlons ) a,- state¢w1de survey "o'n ‘-ex1st1n'g -1;1dont1ﬁcatlon

_ _l _111 |



practices”; and “cases involving wrongful convictions in New York.” Id. In shott,
the sources that the Task Force considered were as widé-ranging as its membership.
Although some of its recommendations were adopted “over considerable
dissent,” the Task Force. reached consensus on a proposal for a cross-race effect
instruction, 7d. at 2. Tt recommended this instruction:
If you think it appropriate to do so, you may consider whether
the fact that the defendant is of a different race than the witness
has affected the accuracy of the witness’ original perception or
the accuracy of a later identification. You should consider that
some people may have greater difficulty in accurately
identifying members of a different race than in 1dent1fy1ng,
‘members of their own race.
Id. at 5. The Task Force wisely concluded that the instruction should be given
regardless of whether an expert testifies.” Id. The Task Force, we submit, got it
. 'rlght Reqmrlng a Cross-race effcct mstructlon would standardlze cr1m1na1 practice

across the State and promote Jusuce in our courts

11, The CrossRace Effect Is an Approprlate Subject for a Jury Instructlon o

Although the cross—race effect may seem obv1ous to some see People S Br - o

| -42 of too complex to others zd at 70 oelther perspectlvc should proven‘c ‘this Court‘

' from reqmrmg a cross~race effect insttuction. As the New Jersey Supreme Court
: :-':has recognlzod “[e]ven w1th matters that may be con51dered 1ntu1t1ve courts prov1de |
- .;focu'sed Jury' 1nstruct10ns; : [for] it is the court s obhgauon to help jurors evaluate -

| '_eV1dence cntlcally and Obj ec‘uVely to ensure a fa1r tr1a1 » Henderson, 27 A 3d at 924



Here, as with other instructions routinely given by trial courts, there is an undeniable
benefit in ensurmg that the j Jury ‘evaluates evidence crltleally

A. A Cross-Race Effect Instruction Is Better Grounded Than Other
Standard Jury Instructions

We recogmze of course, that riot every Cross- ramal 1dent1ﬁcat10n is suspect
Buf that is not a reason to fail to educate the | jury about the 'cross-race effeet. As the
Amefican Bar Association has noted “o]ther 'standard jury instructions are not
subject to {such a] requlrement " ABA, Amerzcan Bar Ass’n Polzcy 104D. Cross-
Racial Identification, 37 Sw. U. L. Rev. 917,920 (2008) Thus, for example courts
d1d not require evidence that acoomphce testlmony is always suspect before
mandating an instruction that su"cﬁ testimony should be treated With “caution.” Cool
s Uhfted States, 409 U.S. 100, '1103"(1'972). Rather, -that instruction grew out ofa
| common sense recogmtlon” that caution was requlred lest Jurors eredlt sueh
testlmony too read1ly + 1d. Put d1ffereﬁtly, courts reeognized that an aceomphce has
a powerful motlve to lie and that d cauuonary 1nstruet10n would alert _]UI‘OI'S to the '

hesd te s:crutlm_z'e such testlrnony eer'efullly.

o K The aceomphce tesurnony inistriction Was a staple in couris as early as 1909 See meford b
- Unifed Stares, 212 U.8./183, 204 (1909) (“the ¢vidence of [an accomplice] ought to be teceived

- with suspicion, and with the very greatest care and caution, dnd ought not o be passed upoii by
- - the jury, under the ¢ same rules govemmg other and apparently cr redible w1tnesses”) The New York -

Y Ieglslature put its 1mpr1matur on the instruction in 1970, see C. P.L.§6022 (2017), bt New York -

. judges werte insiructing juries'on accomphce testlmony long | before then.- See People'v. Dixon,
231 NVY. 1115 116 (1921) (“At conimor law, while a jury thight convict on° ‘thé evidence of the

- accomplice’ glong, it became the geneéral practice of judges to advise ] Jur1es not to convmt of [a]
felony unless sueh ev1dence was corroborated by ether ev1dence ”) : -




Nofably; other instmctioné gi\}eh regularly in our courts are ,bereft of much
scientiﬁc support. A Falsus in uno instructioh, for example, Waé given in New York
as early aé: 1880, far ahead of any scientific studies on its validity or efficacy. See
People v. Moett, 58 How. Pr. 467, 469 (N.Y. Sup. Ct. 1880) (reﬁlarkin”g that “asa
cotrupt motive governed {the witness] while giving the testimony to be considered,
such motive mu.st, when its presence is deﬁonétrated, be deem’éd‘to apply té_ail that
he then declares™). Similarly, the venerable missing witness instruction has its roots
in e:ﬁperience,-not science. See }?eoplé v. Hovey, 92 N.Y. 554, 560 (1883) (“A jury
would have the right to infer that the evidence of an eye-wifness to a transaction
. would not bé favorable to a party who voluntarily excluded such witness from
testifying in the case.’;). |

: The point is straightfof:ward: “[w]her’e : thei"é are ‘grouhd-s fbr Quesfioﬂiﬁg
the reliability of ceriain types of evidence that the jury might misconstrie as

particularly reliable,” it is appropriate to provide “specific instruction to the jury.”

. Commonwealth v. DiGiambattista, 813 N.E.2d 5 16, 533(Mass 2004), . Such .

grbunds"eiist here, Any debate among researcheérs on the finer points of the issue
* should not prevent this Court from mandating the cross-race effect instruction, Far

 from it being too early to adopt such an instruction, it is late in the day. =



B. ' The Cross-Race Lffect Is Not Too _'Complex _fer a dury Instruction -
Nor is the science of the cross-race effect too eemplex to explaih in a jury
instruction. The cross-race effect is not so obscure that jurors cennot understand it, .
once their attention is drawn to it. “The “racial eefﬁpoﬂent” of an eyewitnee,s B
dentification is “a fictor beatinig on eyewitness reliability in miich the satne way as
visibility conditions.” Joy N, ‘Lindo, New Jersey Jerors Are No Loﬁger_‘Cold?--Blind
Regarding Eyewitness Identification, 30 Seton Hall L. Rev. 1224, 1249 (2000).
‘That eimple reality can be eas‘ily conveyed to jurofs to essist them in their ‘eask.
What may give one pause in addreSsing this topic is Ouf sénsitivity to issues
involving race. As a society, we do not diecus:s rac‘lial issues easily. “[Slome jufors'
| may deny the exietence of the [erods‘-fece] effeet'i'n’ the misguided belief that it is |

merely a. rae1st myth whlle others may beheve in the reahty of thls effeet but be -

' f.reiuetant to d1scuss it in dehberatlons for fear of belng seen as blgots People V.

| ‘:McDonald 690°P. 2d 709 721 (Cal 1984) (en banc), oVerruled o orher grounds by‘ o :

___m,-,jPeprle v Mendoza, 4P. 3d 265 5 (Cal 2000) That at, oy

wever, makes an mstruc ‘on alI' D

| the more essenual Id Unless the Judge 1nstruets the Jury that the race of the A

:eyew1tness and the defendant should be cons1dered a jury may avmd dlseussmg the E .

o jssue, even though dzscussmn is needed See ABA supra, at 924 (notmg that JUI’OI‘Sl EEEO

.are unhkely to dlseuss raelal factors freely W1thout some authorlzatlon to do se”)




III. This Court Should Require a Cross-Race Effect Instruetlon Whenever
‘the Defendant Requests It

The Justice Task Force and drafters of the C.J.I. pattern instruction indieate
that'the cross-race effect instruction should be given “in cases in n/hich otoss-faoiai
'ide'ntiﬁeation' isan ‘1s's'ué” or “isat iss"ue.e New Y’c}n’{ State Justice Task Force, supra,
| at 5; CJIL2d [N.Y.] — Identification-One thness, at n.7. As explained below, the
, Second Department 1nterpreted the words “at issue” to render the instruction
“discretionary.  This Conrt should make Iolear- that the instruction is reqn1red
whenever a defendant tequ'ests it,

In this case, the Second Department held that the cro'ss-r'ace effect instruction
| was not warranted because “the defendant never placed the issue in evzdence during

trial.” Boone, 129 ADJ3d at 1099 (e1nphas1s added).” That understandmg of

', “plae[mg] the issué in ev1dence” appears to requ1re a defendant to cross- -examine of

fpreeent expert 1est1mony on the cross-race effect Aoceptmg the Second'

':Department S understandmg of “at 1ssue” would place an unreasonable burden oh

l”’-"“-defendant's As explalned above, eros‘s;examm:ng a jU.I‘OI‘ on .-her ab111ty o recognlze SRR

' ;people of a different’ race can prove damagtng toa defendant s case. See supra pp '
R . 7 8 The cross exarnmatwn may be more hkely to ahenate the jury than to dlsoredtt'
},-the Wltness '

Nor should th1s Court gwe trtal Judges the discretlon to forego a cross—raee |

' :effect 1nstruot10n s1mp1y because there 1s eorroboratzon for the w1tness s -



identification. In some cases, the corroborating evidence may have flaws that reduce
its force and may require its own cautionary instruction.  See _David Crump,
Eyewitness Corroboration Requirements as Protectioniv Against  Wrongful
| Convidioﬁ: The Hidden Questions, 7 Ohio St. J. Crirn'.‘L. 361, 366-67 (2009). The
decision in People v, Sage, 23 N.Y.3d 16,23 (2014), underscores the point. There,
- this Court ruled that the trial judge had erred in not giving an instruction on
accomplice testimony. Id. at 29’., Despite the preseﬁce of corroborating evidence,
the error was found to be prejudicial, because a properly instructed jttry might have
rej ected the accorhplice’s testiniony and concluded that the remaining evidence did
not establish guilt. - /d  Given the great faith that jurors place on eyew1tness
.1dent1ﬁt:attons, a cross-race effect instruction should be mandatory, even 1f some.
'oorrobor'atmg ev1dence exists. Srmply stated a Cross- raolal 1dent1ﬁcat1on is “at
issue” Whenever ‘Cr‘os's-ra'oial 1dent1ﬁcat1011 testirmony is given.

~ Oné final point bears emphasis: New York is home to a diverse, multiracial

. populatlon It follows that courts should not be asked to wade into sensitive

det'ermin'ations of race before 'deoidi’r‘l‘g that a CFOSS-race‘-effeet iﬁéti‘tlctiOn is
' ?warranted. As the- Massachusetts Supreme Court has trenehantly observed" '
| “d]fferences in race based on faolal appearance he i the eye of the beholder "

.  ‘ -' ,Bastaldo, 32 N E.3d at 883 Reported cases have already demonstrated that leavmg

7' '1t to the trrdl judge to determme 1f the defendant and the Wltness are of dlfferent races o



~ is a recipe for confusion. See, eg., Peop(e 2 Radelgﬁfe, 191 Misec,2d 545, 550-51
(N.Y. Sup. Ct. 2002) (hoiding,that cross-racial identification testimony was not
reqmred when there was a Hispanic complamant and an African Amerlcan
defendant) Mandatmg the 1nstruct1on at the defendant’s request avmds the need for
the trial court to determine Whether the identification is, in fact, cross-racial.’ Tt is

therefore with defense counsel, not the judge, that decision-making should reside.

J In New York other juty mstluctlons are requued at the defendant’s request See CP.L,

- §300.10(2) (2017) (requiritig a judge instruct a jury to give the “no inference” charge upon the “

~ request of a defendant Who does not testify on his own biehalf); ¢f, People v, Ingrassia, 118 A.D.2d
587, 587 (2d Dep’t 1986) (“Tt is well scttled that the defense of justification should be- charged 10
“the jury if there exists any rédsondble view of the evidence which supposts the defense and & court

~ must do so, under those eircumistances, whete defense coiitisel requests such a charge.”); Fed R.
‘Evid. 105 (mandatmg an instruction that evidence has been admltted for a limited purpose “on
-'tlme]y request”) : :

CEA defendant should request i ctoss-race éffect mstructwn as soon s prachcable s that the -
: _prosecutor has @n opportunity to offet evidence on the issue. Cf. People v. Gonzalez, 68 N.Y.2d
: 424 428 (1986) (party must request nnssmg witness Histruction “as soon ag practlcable”) '
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 CONCLUSION
For these réasons? this Court should hold that a jury instruction.on the cross-

race effect is required upon the defendant’s réqdest.

Dated: New York, New York °
March 17, 2017
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