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SETTLEMENT AGREEMENT AND RELEASE

This Class Settlement Agreement and Release (“Settlement Agreement”) is entered into
by, between, and among Plaintiffs Adam Berkson (“Berkson”), Kerry Welsh (“Welsh) and Kathy
LePenske (collectively, "Plaintiffs"), individually and in their capacity as proposed
representatives of the Class, and Defendants Gogo LLC (“Gogo”) and Gogo Inc. (collectively,
“Defendants”) (Plaintiffs and Defendants collectively, “Parties,” or singularly, “Party’), subject to
approval of the Court pursuant to Rule 23 of the Federal Rules of Civil Procedure.

RECITALS

A. On February 25, 2014, Berkson commenced a civil action in the United States
District Court for the Eastern District of New York entitled Adam Berkson v. Gogo LLC and Gogo
Inc., Civ. No. 14-1199 (JBW) (the “Action”) by filing a Class Action Complaint.

B. On April 24, 2014, Berkson and Welsh filed an Amended Class Action Complaint
(the “Amended Complaint™).

C. On May 12, 2014, Defendants filed a motion to compel arbitration, transfer venue
and/or dismiss the Amended Complaint.

D. On April 9, 2015, the Court entered a Memorandum and Order denying
Defendants’ motion in its entirety.

E. On April 28, 2015, Defendants filed a Notice of Appeal from the Memorandum
and Order.

F. On July 6, 2015 and July 16, 2015, the Parties participated in two full-day
mediation sessions before the Hon. Arthur Boylan, U.S.M.J. (Ret.), who assisted the Parties in
negotiating a Memorandum of Understanding outlining the principal terms of a settlement which

the parties intended to lead to this definitive Settlement Agreement.
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G. The Parties have thoroughly investigated the facts, have analyzed the relevant legal
issues with regard to the claims and defenses available to them, and have considered the
uncertainties of litigation, the substantial benefits of the proposed settlement to Class Members,
the costs and risks associated with continued prosecution of this litigation, the desirability of
consummating this Settlement Agreement promptly in order to provide an expeditious and
effective resolution of the Action, the pendency and merits of Defendants’ current appeal, and
likely appeals of future rulings in favor of either Party.

H. In light of these considerations, and without admitting fault or liability on the part
of Defendants, it is the Parties’ intention and the objective of this Settlement Agreement to
dispose of, fully, completely and forever, the claims and causes of action which were asserted, or

which could have been asserted, in the Action.

AGREEMENT
1. DEFINITIONS.
1.1 The term ""Claim ' means a request submitted by a Class Member in the
form annexed hereto as Exhibit A for compensation in accordance with the eligibility criteria set

forth in paragraph 2.1(e) of the Settlement Agreement.

1.2 The term "Claimant'’ means a Class Member who files a Claim. The

process and eligibility criteria for filing a Claim are set forth in this Settlement Agreement.

1.3 The term "Claims Administrator' means Analytics LLC and will be
responsible for, among others things, (i) providing notice as contemplated herein; (ii) receiving
and tracking Claims and opt-out notices; (iii) verifying the valid, full and complete submission of

Claims; (iv) verifying the eligibility criteria for compensation to Claimants using the information
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submitted in the Claims and records maintained by Gogo; and (v) calculating and advising Gogo

of the compensation due under the Settlement Agreement, if any, to each Claimant.

1.4 The term ""Class Counsel'’ means the law firm of Reese LLP.

1.5 The term “Class Settlement Website” means the Internet website to be

established by the Administrator as set forth in Section 3.5, below.

1.6 The term ""Court” means the United States District Court for the Eastern

District New York.

1.7  The term "Email Notice' means the email notices to be provided pursuant

to Section 3.2 below.

1.8  The term “Eligible Class Members” means Class Members who, after
verification by the Claims Administrator, have validly and fully completed and submitted a
Claim form and are deemed to satisfy the eligibility criteria set forth in paragraph 2.1(d) of this

Settlement Agreement.

1.9  The term "Fairness Hearing” means the hearing at which the Court

decides whether to approve this Settlement Agreement as being fair, reasonable, and adequate.

1.10 The term "Final Order and Judgment" means an order and judgment
finally approving the Settlement of this Action, as agreed upon by the Parties and submitted to

the Court in the form annexed hereto as Exhibit B.

1.11 The term "Final Settlement Date" means the date on which either of the

following events has occurred: (a) if no appeal or request for review is filed or made, thirty-one
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(31) days after Defendants receive ECF notice from Plaintiffs’ Counsel or the Court that the
Court entered the Final Order and Judgment or (b) if any appeal or request for review is filed or
made, fourteen (14) days after the date on which Plaintiffs file and Defendants receive ECF
notice that a court entered an order affirming the Final Order and Judgment or dismissed the

appeal or otherwise denied review and the time for seeking all appeals has expired.

1.12 The term "Gogo’s Counsel” means the law firm of Epstein Becker &

Green, P.C.

1.13. The terms "Initial Class" and "Initial Class Members" mean all Gogo
Customers who, during the Initial Class Period, subscribed to a Monthly Pass but only used the
Gogo Service during the first month of their Subscription Period. The terms “Supplemental
Class” and “Supplemental Class Members” mean all Gogo Customers who, during the
Supplemental Class Period, subscribed to a Monthly Pass but only used the Gogo Service during
the first month of their subscription. The term “Class” means the Initial Class and the
Supplemental Class. The term “Class Members” means the Initial Class Members and the

Supplemental Class Members.

1.14 The term "Initial Class Period" means April 1, 2010 to December 31,
2012. The term “Supplemental Class Period” means January 1, 2013 to March 31, 2015. The

term “Class Period” means the Initial Class Period and Supplemental Class Period.

1.15 The term "Monthly Pass” means a monthly subscription to Gogo Service
purchased by a Gogo customer comprised of a recurring monthly charge and continuous monthly

access to Gogo Service until cancelled.
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1.16 The term "Notice” means the legal notice of the proposed Settlement
terms, as approved by Class Counsel, Gogo’s Counsel, and the Court, to be provided to Class

Members under Section 3 of this Settlement Agreement.

1.17 The term “Notice Plan” means the plan for providing Notice of this

Settlement to the Settlement Class Members, as set forth in Section IV below.

1.18 The term "Named Plaintiffs" means Plaintiff Adam Berkson, Kerry

Welsh and Kathy LePenske.

1.19. The term “One-Day Pass” means access to Gogo Service on one Internet-

ready device for one calendar day.

1.20 The term "One-Hour Pass” means access to Gogo Service on one

Internet-ready device for one consecutive hour.

1.21 The term "Preliminary Approval and Provisional Class Certification
Order" or "Preliminary Approval Order' means an order, in the form annexed hereto as
Exhibit C, preliminarily approving the Settlement of this Action and provisionally certifying the
Class. The Parties agree that the proposed form of Preliminary Approval and Provisional Class
Certification Order shall be submitted with Plaintiffs’ motion for Preliminary Approval of the

Settlement and for Provisional Class Certification.

1.22 The term "Promo Code" means a promotional code issued by Gogo
through the Claims Administrator as compensation to Claimants whose Claims are determined to

have validly submitted a Claim Form and who have satisfied the eligibility criteria.
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1.23 The term "Settlement” means the settlement of this Action and related

claims.

1.24  The plural of any term defined herein includes the singular and vice versa.

2. SETTLEMENT TERMS

2.1 Settlement Compensation. As consideration for the Settlement, and subject
to Court approval of this Settlement Agreement without alteration of the Settlement Terms, the
Claims Administrator will provide Promo Codes, in type and amount as set forth in paragraph
2.1(c) of this Settlement Agreement, to Class Members who satisfy the eligibility criteria set
forth in paragraph 2.1(b) of this Settlement Agreement. In no circumstance will Defendants be
obligated to pay any amount or issue any Promo Codes other than to Eligible Class Members and
in the type and amounts specified in the compensation tiers set forth in paragraph 2.1(c) of this

Settlement Agreement.

(a) Administrative Costs. Any and all costs and fees charged by the Claims
Administrator shall be borne by Defendants. Defendants shall also bear

all costs of notice.

(b) Eligibility Criteria for Class Members to Receive Compensation. In
order to be eligible to receive compensation under the Settlement, a Class
Member must, subject to verification by the Claims Administrator:

1. Fully complete and submit to the Claims Administrator a Claim in
the form specified in Exhibit A.

2. Certify under penalty of perjury that (s)he purchased a Monthly
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Pass during the Initial Class Period or Supplemental Class Period and used
the Gogo Service only during the first month of the subscription period,

3. Certify under penalty of perjury that (s)he had no knowledge of the
recurring monthly charges for the Monthly Pass;

4. Certify under penalty of perjury that (s)he personally paid the
recurring Monthly Pass charge(s) and was not reimbursed those charges

by a third party or refunded those charges by Gogo.

(¢) Compensation and Compensation Tiers. Eligible Class Members shall
receive Gogo Promo Codes according to the following compensation tiers:
1) Initial Class Member Tiers and Compensation
1 to 4 months of unused Gogo Service -- 1 One-Day Pass.
5 to 8 months of unused Gogo Service -- 4 One-Day Passes.

9 or more months of unused Gogo Service — 6 One-Day Passes.

2) Supplemental Class Member Compensation: 1 One-Hour Pass.

(d) Issuance of Promo Codes

@) The Claims Administrator shall notify Gogo of the type and amount
of Promo Codes to be awarded to each Eligible Class Member under
paragraph 2.1(c). Within fifteen (15) days of such notification, Gogo
shall provide the Promo Codes to the Claims Administrator and the
Claims Administrator shall then issue the requisite Promo Code(s) by
email to the Eligible Class Member at the email address provided in

the Claim form.
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(iii) The Promo Codes shall be redeemable for the use of Gogo Service
for a period of up to one year from the Final Settlement Date, at
which point they shall expire. The Promo Codes may be
transferred by an Eligible Class Member to another individual (a
“Transferee”). The Promo Codes may be aggregated. The Promo
Codes also may be consolidated for use, such that more than one
One-Hour Passes may be combined for two or more consecutive

hours of use of Gogo Service.

(iii) The Promo Codes are not discounts or coupons in any manner, and
shall be redeemable for Gogo Service without any requirement by
an Eligible Class Member to make any accompanying payment to
Gogo along with, or to otherwise effect, such redemption. The
Promo Codes are not eligible for use in any manner other than
continuous use, such that any unused time remaining on a Promo

Code after its use shall be forfeited.

(e) Each Claimant’s eligibility or disqualification from eligibility for
compensation under this Settlement shall be determined by the Claims Administrator. These
determinations will be deemed final as to Class Members, and Class Members will not be

entitled to contest the accuracy of these determinations.

® In issuing the Promo Codes, Gogo will rely on the Claims Administrator

to determine the recipients of the Promo Codes and their type and amount, and shall not be
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responsible to any Class Members in any manner for any potential errors in the determinations

and calculations by the Claims Administrator.

(2 Gogo and Class Counsel may, but are not obligated to, verify the Claims
Administrator's determinations, including whether each individual Claimant is a Class Member

and/or entitled to receive any compensation.

3. CLASS NOTICE

3.1 Long-Form Notice. If the Court enters the Preliminary Approval Order, the
Long-Form Notice, substantially in the form attached as Exhibit D, shall be posted on the Class
Settlement Website. The Long-Form Notice is designed to provide comprehensive and easily
understandable notice of the terms of the Settlement Agreement.

3.2 Summary Notice. If the Court enters the Preliminary Approval Order, the
Summary Notice, substantially in the form attached as Exhibit E, shall be transmitted to each
Class Member. The Summary Notice is designed to provide the Class Members material
information about the class-action settlement and direct them to the Long-Form Notice posted on

the Class Settlement Website.

33 Time for Transmission of Summary Notice. Within fifteen (15) calendar days
after entry of the Preliminary Approval Order, Gogo shall provide to the Claims Administrator
the email address currently associated with each Class Member’s Gogo account. Within fifteen
(15) calendar days after receiving class the aforesaid email addresses, the Claims Administrator
will transmit the Summary Notice to each Class Member’s email address provided by Gogo. The

Summary Notice will also provide a link to the Class Settlement Website described below in
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paragraph 3.5 that shall contain, among other items, the Long-Form Notice, this Settlement
Agreement, and other documents identified below in paragraph 3.5

3.4  CAFA Notice. The Parties agree that the Claims Administrator shall serve notice
of the settlement (via Federal Express) that meets the requirements of CAFA, 28 U.S.C. § 1715,
on the appropriate federal and state officials no later than 10 days after the filing of this
Settlement Agreement with the Court.

3.5 Class Settlement Website. The Claims Administrator will create and maintain
the Class Settlement Website, to be activated within 15 days of Preliminary Approval. The
Administrator's responsibilities will also include securing an appropriate URL, such as

www.gogoclassactionsettlement.com. The Class Settlement Website will post the settlement

documents and case-related documents such as the Settlement Agreement, the Summary Notice,
the Long-Form Notice, and the Preliminary Approval Order. In addition, the Class Settlement
Website will include procedural information regarding the status of the Court-approval process,
such as an announcement of the Final Approval Hearing Date, when the Final Approval Order
and Judgment has been entered, and when the Effective Date has been reached.

3.6  Cost of Notice. The cost of the above Notice Plan shall be paid by Defendants.

3.7  Proof of Notice. No later than seven (7) calendar days before the filing of
Plaintiffs' motion in support of the Final Order and Judgment, Class Counsel will obtain a
declaration from the Claims Administrator confirming that it has provided the Class with notice

of the proposed Settlement in accordance with this Section.

4. CLAIMS PROCESS.

4.1 The Claims Administrator shall implement an online process for Class

Members to submit Claims, which shall be directly accessible via a hyperlink from the email

10
30



Case 1:14-cv-01199-JBW-LB Document 104-1 Filed 12/01/15 Page 11 of 63 PagelD #: 1120

Notice. Class Members shall be required to submit a Claim no later than four (4) months from

the Final Settlement Date.

4.2  In order to submit a Claim, Claimants will be required to certify under oath
to the items specified in paragraph 2.1(b). Claimants also will be required to provide their Gogo
account User ID or email address associated with their Gogo account, name, and mailing

address so that the Claims Administrator may verify that they are a Class Member.

4.3  No Claimant shall be permitted to submit more than one Claim for the same
Monthly Pass subscription. A Claimant shall be permitted to submit more than one Claim form

if the Claimant had more than one Monthly Pass subscription.

4.4 The Parties agree to cooperate in finalizing any other details needed to

implement the Claims process.

S. APPROVAL PROCEDURES

5.1 Cooperation to Obtain Court Approval. Plaintiffs will take all
reasonable steps necessary to secure the Court's approval of this Settlement Agreement and the
Settlement. Defendants shall provide no objection to the submission of this Settlement

Agreement for approval in its current form.

5.2 Preliminary Approval and Provisional Class Certification. The
Plaintiffs’ motion or application for preliminary approval of the settlement must request the

Court to:

(a)  preliminarily approve this Settlement Agreement as being fair, reasonable

and adequate;

11
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(b)  preliminarily approve the form, manner, and content of the Notice described

in Section 3;

(¢)  set deadlines for objections, opting out, and the date and time of the

Fairness Hearing;

(d) provisionally certify the Initial Class and Supplemental Class under Rule
23(b)(3) of the Federal Rules of Civil Procedure for settlement purposes

only;

(e)  stay all proceedings in the Action until the Court renders a final decision on

approval of the Settlement;

(f)  appoint the Named Plaintiffs as representative for the Classes as appropriate

for settlement purposes only; and

(g) appoint the law firm of Reese LLP as Class Counsel for settlement purposes

only.

The Plaintiffs will submit a proposed Preliminary Approval and Provisional Class Certification
Order in the form attached hereto as Exhibit C, for consideration and entry by the Court on
Plaintiffs” Motion for Preliminary Approval of the Settlement and for Provisional Class

Certification.

5.3  Dismissal without Prejudice of Appeal. If the Preliminary Approval
Order is entered by the Court in the form annexed to Plaintiffs’ Motion for Preliminary
Approval or, if entered in any modified form, the Parties accept the Court-ordered or Court-

proposed modifications as set forth in section 5.6, the Parties agree to jointly submit a

12
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Stipulation of Dismissal without Prejudice (pursuant to Local Rule 42.1 of the Second Circuit)
with respect to the appeal in the Action currently pending in the Second Circuit. Either Party
may seek to reactivate the appeal in the event the Court does not grant Final Approval or any

other of the bases for termination of the Settlement in section 5.6 occur.

5.4  Objections. Any Class Member who has not submitted a timely written
exclusion request pursuant to Section 5.5 below and who wishes to object to the fairness,
reasonableness or adequacy of the Settlement Agreement or the proposed Settlement, to the
attorneys' fees and costs award, or to the service awards for the Named Plaintiffs, must do so by
filing a written objection with the Court and delivering a copy of the objection to Class Counsel
and Gogo’s Counsel no later than the date approved by the Court and specified in the Notice
provided for in Section 3 above. The delivery date is deemed to be the date when the objection is
deposited in the U.S. mail as evidenced by the postmark. It shall be the objector's responsibility to
ensure receipt of any objection by the Court, Class Counsel, and Gogo's Counsel. To be considered
by the Court, the objection must include: (1) a heading containing the name and case number of the
Action, (2) the Class Member's name, email address, postal address, Gogo account user ID,
telephone number that were used in conjunction with the Class Member's Gogo account, as well as
include the first month of purchase of the Monthly Pass by the Class Member; (3) a detailed
statement of each objection and the factual and legal basis for each objection, and the relief that the
Class Member is requesting; (4) a list of and copies of all documents or other exhibits which the
Class Member may seek to use at the Fairness Hearing; and (5) a statement of whether the Class
Member intends to appear, either in person or through counsel, at the Fairness Hearing, and if
through counsel, a statement identifying the counsel's name, postal address, phone number, email

address, and the state bar(s) to which the counsel is admitted. Any Class Member who files and
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serves a written objection, as described in this section, has the option to appear at the Fairness
Hearing, either in person or through personal counsel hired at the objector’s expense, to object to
the fairness, reasonableness, or adequacy of the Settlement Agreement or the proposed Settlement,
to the award of attorneys' fees and costs, or to the service awards for Named Plaintiffs. However,
Class Members or their attorneys intending to make an appearance at the Fairness Hearing must
include a statement of intention to appear in the written objection filed with the Court and
delivered to Class Counsel, and Gogo's Counsel, and only those Class Members who include such
a statement may speak at the Fairness Hearing. If a Class Member makes an objection or appears at
the Fairness Hearing through an attorney, that objector will be responsible for his or her personal

attorney's fees and costs.

5.5 Opt-Out/Exclusion Requests. Class Members may elect not to be bound
by this Settlement Agreement and not to receive the compensation contemplated by this

Settlement Agreement.

(a) Manner of Making Exclusion Request. To make an Opt-Out/Exclusion
Request, Class Members must send a letter or postcard or other written
document to the Claims Administrator providing: (a) the title of the Action,
(b) the full name, address, Gogo account user ID, email address associated
with the Gogo account of the person requesting exclusion and the first
month of purchase of the Monthly Pass of the Class Member; (c) a
statement that (s)he does not wish to participate in the Settlement; and (d) a
signature of the Class Member requesting exclusion. No Opt-
Out/Exclusion Request will be valid unless all of the information above is

included. So-called "mass" or "class" opt-outs purporting to be made on
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behalf of multiple persons or classes of persons shall not be allowed and
shall be deemed invalid. The letter, postcard or form on which the request
for exclusion is made must be postmarked on or before the date approved
by the Court and specified in the notices provided for in Section 3 above,
with postage paid by the person requesting exclusion. The Opt-
Out/Exclusion Request must be postmarked on or before the date approved
by the Court and specified in the Notice provided for in Section 3, which
shall be sixty (60) days from the date the Notice is emailed to Class
Members by the Claims Administrator. Any Class Member who does not
mail a valid and timely written Opt-Out/Exclusion Request shall be bound
by all subsequent proceedings, orders and judgments. Only Class Members
who serve valid and timely Opt-Out/Exclusion Requests will be deemed to

have opted out of the Class, unless the Court orders otherwise.

(b) Exclusion List. On or before ten (10) calendar days after the Objection and
Opt-Out deadline, the Claims Administrator shall provide Gogo’s Counsel
and Class Counsel with a list of Class Members who have timely and
validly excluded themselves from the Class. The Parties must file with the
Court a complete list of all Class Members who have validly and timely

excluded themselves from the Class.

() Termination Clause. If more than 500 Class Members request exclusion,
then Gogo may, in its sole discretion, notify Class Counsel in writing that it
has elected to terminate this Settlement Agreement. Such notification of
intent to terminate the Settlement Agreement must be provided a minimum

15
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of seven (7) calendar days before the filing deadline for the motion seeking
final approval of the Settlement Agreement and entry of a proposed Final
Order and Judgment. If this Settlement Agreement is terminated for this or
any other reason, it will be deemed null and void. In that event: (i) the
Preliminary Approval Order and all of its provisions will be vacated by its
own terms; (ii) the Action will revert to the status that existed before the
Settlement Agreement's execution date; and (iii) no term or draft of this
Settlement Agreement, or any part or aspect of the Parties' settlement
discussions, negotiations, or documentation (including any declarations and
briefs filed in support of the motion for preliminary or final approval) will
have any effect or be admissible into evidence, for any purpose, in this

Action or any other proceeding.

5.6 Termination of Settlement and Right to Terminate Settlement. This Settlement
Agreement is being entered into for settlement purposes only. Except as set forth below, this
Settlement Agreement will be deemed null and void if: (a) the Court orders or proposes
modifications of, or additions to, the Parties' proposed Preliminary Approval Order, their
proposed Final Order and Judgment, the Settlement Agreement, or the proposed Notice pursuant
to Section 3 that are not acceptable to all Parties; (b) the Court orders or otherwise requires any
party or its Counsel to make any distribution, in cash or in kind, to any charitable or
governmental organization, (c) the Court does not preliminarily approve the Settlement or enter
the Final Order and Judgment; or (d) the opt-out threshold in subsection 5.5(c) is reached and
Gogo has terminated the Settlement Agreement in accordance therewith. In the event the Court

orders or proposes modifications as described in subsections 5.6(a) or 5.6(b) above, the Parties

16
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will each have seven (7) business days from the date of the Court's order to determine whether or
not they will accept the Court-ordered or Court-proposed modification and to notify the other
Party of such acceptance. In determining whether any Court-ordered or Court-proposed
modifications of the Parties' proposed Preliminary Approval Order, proposed Final Order and
Judgment, the Settlement Agreement, or the proposed Notice pursuant to Section 3 are
acceptable, the Parties each agree to exercise their judgment in good faith and will not reject
additions or modifications that are merely technical or otherwise immaterial to the substance of
the Settlement Agreement. If either Party notifies the other Party within seven (7) days of their
lack of concurrence with the Court's ordered or proposed modifications, or in the case of the
event described in 5.6(c) and 5.6(d), above, then: (i) the Preliminary Approval Order and all of its
provisions and/or the Final Order and Judgment and all of its provisions, as applicable, will be
vacated by its or their own terms, including, but not limited to, vacating provisional certification
of the Class, provisional appointment of the Named Plaintiffs as class representatives and
provisional appointment of Reese LLP as Class Counsel, (i1) the Action will revert to the status
that existed before this Settlement Agreement's execution date, (iii) no term or draft of this
Settlement Agreement, or any part of the Parties' settlement discussions, negotiations or
documentation will have any effect or be admissible into evidence for any purpose in the Action
or any other proceeding, and (iv) Defendants shall retain all their rights to object to the
maintenance of the Action as a class action, and nothing in this Settlement Agreement or other
papers or proceedings related to the Settlement shall be used as evidence or argument by any

Party concerning whether the Action may properly be maintained as a class action.

5.7 Fairness Hearing and Final Order and Judgment. Before the Fairness

Hearing, Plaintiffs must move or apply for Court approval of a proposed Final Order and

17
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Judgment, which shall be in the form annexed as Exhibit B. The Final Order and Judgment must
be consistent with the material terms of this Settlement Agreement, including, but not limited to,
the definition of the Class and the scope of the release to be provided by Class Members, and the
compensation to Eligible Class Members. Class Counsel must file with the Court a complete list of
all Class Members who have validly and timely excluded themselves from the Class. Class
Counsel must also draft the application papers and give Gogo's Counsel drafts of the motion or
application and proposed order to review at least seven (7) calendar days before the application's
filing deadline. Gogo shall be permitted, but not required, to file its own joint or individual brief or
statement of non-opposition in support of the motion or application for Final Order and

Judgment.

6. DISMISSAL OF ACTION AND RELEASES

6.1 Named Plaintiffs’ and Class Members' Releases. Upon entry of the Final
Order and Judgment, the Named Plaintiffs and all Class Members who do not validly and timely
request to be excluded from the proposed Settlement, and each of their respective successors, assigns,
legatees, heirs, and personal representatives release and forever discharge Defendants, and each of
their respective direct or indirect parents, wholly or majority owned subsidiaries (including but not
limited to those owned in whole or in part during some or all of the Class Period), affiliated and
related entities, predecessors, successors and assigns, partners, privies, and any of their present
and former directors, officers, employees, shareholders, agents, representatives, attorneys,
accountants, insurers, and all persons acting by, through, under or in concert with them, or any
of them, from all manner of action, causes of action, claims, demands, rights, suits, obligations,
debts, contracts, agreements, promises, liabilities, damages, charges, penalties, losses, costs,

expenses, and attorneys' fees, of any nature whatsoever, known or unknown, in law or equity,
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fixed or contingent, which they have or may have arising out of or relating in any way to any of
the factual allegations or legal theories that were raised by Plaintiffs in connection with Gogo’s

Monthly Pass subscriptions in the Actions (the "Released Claims").

With respect to the Released Claims, each Named Plaintiff and all Class Members who do
not validly and timely request to be excluded from the Settlement, and each of their respective
successors, assigns, legatees, heirs, and personal representatives, expressly waive and relinquish,
to the fullest extent permitted by law, the provisions, rights and benefits of Section 1542 of the

California Civil Code, or any other similar provision under federal or state law, which provides:

"A general release does not extend to claims which the creditor does not know
or suspect to exist in his or her favor at the time of executing the release, which
if known by him or her must have materially affected his or her settlement with

the debtor,"

Each Named Plaintiff and all Class Members fully understand that the facts in existence at the
time this Settlement Agreement is executed and entry of the Preliminary Approval Order may be
different from the facts now believed by the Named Plaintiffs and Class Members and Class
Counsel to be true and expressly accept and assume the risk of this possible difference in facts and
agree that this Settlement Agreement remains effective despite any difference in facts. Further,
each Named Plaintiff and all Class Members agree that this waiver is an essential and material
term of this release and the Settlement Agreement that underlies it and that without such waiver
the Settlement Agreement would not have been accepted or agreed to.

6.2  Upon entry of the Final Order and Judgment, each of the Defendants shall

forever release and discharge all claims that could have been brought or are ever brought in the
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future by Defendants against the Named Plaintiffs, in their individual capacity and as Class
Representatives, against Settlement Class Members, and against Class Counsel whether known
or unknown, asserted or unasserted, under or pursuant to any statute, regulation or common law,
that arise out of or relate in any way to the institution, prosecution or settlement of the Claims
against Defendants, except for claims relating to the enforcement of this Settlement Agreement.

7. ATTORNEYS’ FEES, COSTS AND EXPENSES AND CLASS
REPRESENTATIVE SERVICE AWARDS

() Named Plaintiffs Service Awards. Plaintiff intends to seek and Gogo does
not object to an award in the gross amount of $15,000 to be divided among the three Named
Plaintiffs equally (i.e. $5,000 each). The award is in consideration for the covenants in this
Settlement Agreement and intended to compensate the Named Plaintiffs for their individual
and respective participation in this Action. The Named Plaintiffs will not seek any other
compensation nor petition the Court for or otherwise seek more than this amount for a
service award, other than being permitted to submit a Claim. A reduction by the Court or by
an appellate court of the service award sought by the Named Plaintiffs shall not affect any of

the Parties' rights and obligations under the Settlement Agreement.

(b) Attorneys' Fees and Costs Award. On or before the date specified in the
Preliminary Approval Order, Class Counsel will submit an application seeking approval of an
award of attorney's fees and costs for Class Counsel. Class Counsel agree that they shall not
seek an award in excess of $750,000.00. Defendants agree not to object to any such
application or award up to such amount, and Class Counsel shall not accept any award in
excess of such amount. The award of attorneys’ fees and costs for Class Counsel shall not in
any fashion impair the compensation paid to Eligible Class Members. Class Counsel agrees that

if any other attorney or firm previously or currently associated with, or otherwise collaborating with,
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Class Counsel in this Action (including, by way of example, any attorney from Reese Richman LLP)
seeks or obtains an award of attorneys’ fees and costs in connection with this Action or its Settlement,
Class Counsel shall indemnify and hold Defendants harmless from any and all amounts paid and

associated therewith.

8 ADDITIONAL PROVISIONS

8.1  Defendants' Denial of Wrongdoing. This Settlement Agreement reflects the
Parties' compromise and Settlement of the disputed claims, and constitutes an offer of
compromise and compromise within the meaning of Federal Rule of Evidence 408 and any
equivalent state rule of evidence. Its provisions, and all related drafts, communications and
discussions, cannot be construed as or deemed to be evidence of an admission or concession of
any point of fact or law by any person or entity and cannot be offered or received into evidence
or requested in discovery in this Action or any other action or proceeding as evidence of an
admission or concession. Defendants expressly deny the allegations of wrongdoing contained in
the Amended Complaint, and disclaim any and all liability or fault with respect to the matters
alleged in the Amended Complaint. Neither this Settlement Agreement, nor the fact of
settlement, nor the settlement negotiations, nor any related document, shall be used as an
admission of any fault by Defendants, or be offered or received in evidence as an admission,

concession, presumption or inference of any wrongdoing by Defendants in any proceeding.

8.2 Confidentiality. The Parties and their counsel agree to keep the contents of this
Settlement Agreement confidential until the date on which the Settlement Agreement is filed
with the Court for approval, other than to make disclosures as necessary to comply with law.

None of the Parties nor any of their counsel, nor any other person acting on their behalves, shall
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issue any press release concerning the Settlement at any time, except to correct any third party

publicity concerning the terms of this Settlement Agreement.

8.3  Real Parties in Interest. In executing this Settlement Agreement, the Named
Plaintiffs represents that their claims, individually and as a proposed representative of the Class,

have not been assigned, granted, or transferred in any way to any other person, firm, or entity.

8.4. No Waiver of Coverage. Defendants’ execution of this Settlement Agreement
shall not be construed to release, and Defendants expressly do not intend to release, any claim
Defendants may have or make against any insurer for any cost or expense incurred in

connection with this Settlement, including, without limitation, for attorneys’ fees and costs.

8.5  Voluntary Agreement. The Parties executed this Settlement Agreement
voluntarily and without duress or undue influence. The Named Plaintiffs represent that they
have agreed to serve as Class representatives, they are willing and able to perform all duties and
obligations of Class representatives, they have read this Settlement Agreement and have agreed
to its terms, and that they shall remain and serve as representatives of the Class until the terms
of the Settlement Agreement, if approved by the Court, are effectuated, this Settlement
Agreement is not approved or is otherwise terminated, or the Court at any time determines any

Named Plaintiff cannot represent the Class.

8.6 Parties Represented by Counsel. The Parties acknowledge that: (a) they have
been represented by independent counsel of their own choosing during the negotiation of this

Settlement and the preparation of this Settlement Agreement; (b) they have read this Settlement
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Agreement and are fully aware of its contents; and (c) their respective counsel fully explained to

them the Settlement Agreement and its legal effect.

8.7 Entire Agreement. This Settlement Agreement contains the entire agreement
between the Parties and constitutes the complete, final, and exclusive embodiment of their agreement
with respect to the Action. This Settlement Agreement is executed without reliance on any promise,
representation, or warranty by any Party or any Party's representative other than those expressly set
forth in this Settlement Agreement. This Settlement Agreement supersedes any prior agreements,
understandings or undertakings, whether oral or written, between the Parties concerning the subject
matter of this Settlement Agreement, including, but not limited to, the Memorandum of

Understanding executed on July 16, 2015.

8.8 Construction and Interpretation. Neither the Parties nor any of the Parties'
respective attorneys will be deemed the drafter of this Settlement Agreement for purposes of
interpreting any provision in this Settlement Agreement in any judicial or other proceeding that
may arise between them, and no party shall otherwise resort to the doctrine of contra
proferentem in construing any provision. This Settlement Agreement has been, and must be
construed to have been, drafted by all the Parties to it, so that any rule that construes ambiguities

against the drafter will have no force or effect.

8.9 Headings and Formatting of Definitions. The various headings used in this
Settlement Agreement are solely for the Parties' convenience and may not be used to interpret
this Settlement Agreement. Similarly, bolding and italicizing of definitional words and phrases

is solely for the Parties' convenience and may not be used to interpret this Settlement
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Agreement. The headings and the formatting of the text in the definitions do not define, limit,

extend, or describe the Parties' intent or the scope of this Settlement Agreement.

8.10 Modifications and Amendments. No amendment, change, or modification to

this Settlement Agreement will be valid unless in writing signed by the Parties or their counsel.

8.11 Governing Law. This Settlement Agreement is governed by New York law and

must be interpreted under New York law and without regard to conflict of laws principles.

812 Agreement Constitutes a Complete Defense. To the extent permitted by law, this
Settlement Agreement may be pled as a full and complete defense to, and may be used as the basis for an
injunction against, any action, suit, or other proceedings that may be instituted, prosecuted or attempted in

breach of or contrary to this Settlement Agreement.

8.13 Execution Date. This Settlement Agreement is deemed executed on the date the

Settlement Agreement is signed by all of the undersigned.

8.14 Counterparts. This Settlement Agreement may be executed in counterparts, each of
which constitutes an original, but all of which together constitutes one and the same instrument. Several
signature pages may be collected and annexed to one or more documents to form a complete
counterpart. Photocopies or PDF copies of executed copies of this Settlement Agreement may be

treated as originals.

8.15 Recitals. The Recitals are incorporated by this reference and are part of the

Settlement Agreement.
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The Parties and their Counsel have agreed to the terms of this Settlement Agreement and

have signed below. /Z ﬂ/\y %\
Dated: October  , 2015 / /

Kérry'Welsh ’
Dated: October . 2015

Adam Berkson
Dated: October _, 2015

Kathy LePenske

Dated: October &, 2015 _%A/d:/f Lol

Michael R. Rees€’
REESE LLP
Counsel for Plaintiffs
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The Parties and their Counsel have agreed to the terms of this Settlement Agreement and

have signed below.
Dated: October __,2015

Kerry Welsh
Dated: October _{,2015

Berkston

Dated: October __, 2015

Kathy LePenske
Dated: October __, 2015

Michael R. Reese

REESE LLP

Counsel for Plaintiffs
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The Parties and their Counsel have agreed to the terms of this Settlement Agreement and

have signed below.
Dated: October __, 2015

Kerry Welsh
Dated: October __, 2015

Adam Berkson

Dated: October §, 2015

Dated: October __, 2015

Michael R. Reese
REESE LLP
Counsel for Plaintiffs
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GOGOLLC

~
Dated: Ocmberf, 2015 % —=
L y:

GOGO INC.

Dated: October __, 2015

Dated: October _23,20]5

EPSTEIN BE & GREEN, P.C.
Counsel for Gogo LLC and Gogo Inc.
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EXHIBIT A
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. Gogo Class Action Settlement .
P.O. Box 20XX
Chanhassen, MN 55317-20XX

www.gogoclassactionsettlement.com
CLAIM FORM

Claim Number: 1111111

By Court Order, this is a Claim Form that must be properly and timely filled out, signed, and returned in order for you to
receive any benefits from the Adam Berkson, et. al. v. Gogo LLC and Gogo Inc. case Settlement. The Settlement provides
that members of the Class who do not request exclusion may be entitled to benefits ranging from one hourly pass to one
or more one-day passes for Gogo in-flight Internet service.

You are a Class member if:

1. you subscribed to a Gogo in-flight Internet service Monthly Pass between April 1, 2010 and December
31, 2012, but only used the Gogo Service during the first month of your Subscription Period; or

2. you subscribed to a Gogo in-flight Internet service Monthly Pass between January 1, 2013 and March
31, 2015 but only used the Gogo Service during the first month of your Subscription Period.

To make a claim in the above case, please complete and mail this form, postmarked no later than August 4, 2016, to:

Gogo Class Action Settlement
P.O. Box 20XX
Chanhassen, MN 55317-20XX

SECTION 1: YOUR CONTACT INFORMATION

First Name Middle Last Name

Street Address

City State Zip Code

SECTION 2: CONFIRMING YOUR ELIGIBILITY

Please provide the “User Name” or email address
associated with your Gogo account:

Did you purchase a monthly pass from Gogo during D
one of the two periods specified above? Yes [ No
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SECTION 2: CONFIRMING YOUR ELIGIBILITY, CONTINUED

Did you know that the monthly pass you purchased from Gogo
was a recurring monthly pass for which you would be charged [] ves []No
every month until you cancelled the service?

Did you use your monthly pass after the first month? D Yes D No

Did you personally pay for the monthly pass? D Yes D No

If you answered Yes to the previous question, were you
reimbursed or did you receive a refund from Gogo or any other |:| Yes |:| No
party for the payments you made for the monthly pass?

OATH AND AFFIRMATION UNDER PENALTY OF PERJURY

| am making a claim as set forth above. | agree to participate in the settlement described in the Court-approved notice. |
agree to release any and all claims as described in the notice.

| certify under penalty of perjury under the laws of the United States of America that all of the information on this Claim Form
is true and correct.

Signature of Claimant Date Signed
M M D D Y Y Y Y
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EXHIBIT B
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NEW YORK

ADAM BERKSON et al., individually and on | Case No. 1:14-cv-01199-JBW-LB
behalf of all others similarly situated,
[PROPOSED] ORDER GRANTING
Plaintiffs, FINAL APPROVAL TO CLASS ACTION
SETTLEMENT
V.
GOGO LLC and GOGO INC.,
Defendants.
2



Case 1:14-cv-01199-JBW-LB Document 104-1 Filed 12/01/15 Page 34 of 63 PagelD #: 1143

The Court has (1) reviewed and considered the terms and conditions of the proposed
Settlement as set forth in the Settlement Agreement; (2) reviewed and considered the application
of Class Counsel for an award of attorneys’ fees, costs, expenses, and class-representative-
incentive awards; (3) held a Fairness Hearing after being satisfied that notice to both the Initial
Class and the Supplemental Class has been provided in accordance with the Court’s Order
Granting Motion for Preliminary Approval of Class Action Settlement, Provisionally Certifying
the Classes, and Directing Dissemination of Class Notice entered on October 13, 2015; (4) taken
into account the presentations and other proceedings at the Fairness Hearing; and (5) considered
the Settlement in the context of all prior proceedings had in this Action. Consequently, the Court
enters the following FINDINGS and CONCLUSIONS:

A. Capitalized terms that this Final Order and Judgment uses that this Final Order
and Judgment does not otherwise define shall have the meaning that the Settlement Agreement
assigns them.

B. The Court has subject-matter jurisdiction over this Action and all acts within this
Action, and over all Parties to this Action, including all members of both the Initial Class and
Supplemental Class.

C. The Court’s conditional certification for Settlement purposes in the Preliminary
Approval Order of both the Initial Class and the Supplemental Class was, and is, appropriate.
Adam Berkson, Kerry Welsh and Kathy LePenske (together, the “Class Representatives™”) and
Class Counsel have fairly and adequately represented both the Initial Class and the Supplemental
Class for purposes of entering into and implementing the Settlement.

D. The notice to putative Settlement Class Members was comprised of individual

emailed notice to all Settlement Class Members. The Court finds this notice: (i) constituted the
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best notice practicable under the circumstances, (ii) constituted notice that was reasonably
calculated, under the circumstances, to apprise the putative Settlement Class Members of the
pendency of the Action and of their right to object and to appear at the Fairness Hearing or to
exclude themselves from the Settlement, (iii) was reasonable and constituted due, adequate, and
sufficient notice to all persons entitled to be provided with notice, and (iv) fully complied with
due process principles and Federal Rule of Civil Procedure 23.

E. The Court has held a Fairness Hearing to consider the fairness, reasonableness,
and adequacy of the Settlement and has been advised that there have been no objections to the
Settlement.

F. The Settlement is the product of good faith, arm’s-length negotiations between the
Class Representatives and Class Counsel, on the one hand, and Gogo and Gogo’s Counsel, on
the other hand.

G. The Settlement, as provided for in the Settlement Agreement, is in all respects
fair, reasonable, adequate, and proper and in the best interest of both the Initial Class and the
Supplemental Class. In reaching this conclusion, the Court considered the following nine factors
set forth in City of Detroit v. Grinnell Corp.: (1) the complexity, expense and likely duration of
the litigation; (2) the reaction of the class to the settlement; (3) the stage of the proceedings and
the amount of discovery completed; (4) the risks of establishing liability; (5) the risks of
establishing damages; (6) the risks of maintaining the class action through the trial; (7) the ability
of the defendants to withstand a greater judgment; (8) the range of reasonableness of the
settlement fund in light of the best possible recovery; [and] (9) the range of reasonableness of the
settlement fund to a possible recovery in light of all the attendant risks of litigation. Charron v.

Wiener, 731 F.3d 241, 247 (2d Cir. 2013) (citing City of Detroit v. Grinnell Corp., 495 F.2d 448,
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463 (2d Cir. 1974) abrogated on other grounds by Goldberger v. Integrated Res., Inc., 209 F.3d
43 (2d Cir. 2000); other citation omitted).

H. In the Declaration of , which the Parties filed in advance of the

Fairness Hearing, the Parties submitted to the Court: (i) a list of the putative Settlement Class
Members who have timely elected to opt out of the Settlement and the Initial Class or the
Supplemental Class, as appropriate, and whom, as a result, the Settlement does not bind (the
“Exclusion List™), (ii) the provisions of the Settlement Agreement, and (iii) this Final Order and
Judgment. All Settlement Class Members (in accordance with the Court’s permanent
certification set forth below) shall permanently be subject to all provisions of the Settlement, the
Settlement Agreement, and this Final Order and Judgment, which the Clerk of the Court shall
enter.

On the basis of the foregoing findings and conclusions, as well as the submissions and
proceedings referred to above, NOW, THEREFORE, THE COURT HEREBY ORDERS,
ADJUDGES, AND DECREES:

Certification of Class and Approval of Settlement

1. The Settlement and the Settlement Agreement are hereby approved as fair,
reasonable, adequate, and in the best interests of both the Initial Class and the Supplemental
Class, and the requirements of due process and Federal Rule of Civil Procedure 23 have been
satisfied. The Court hereby orders and directs the Parties to comply with the terms and
provisions of the Settlement Agreement.

2. Having found that, for settlement purposes only, each of the elements of Federal
Rules of Civil Procedure 23(a) and 23(b)(3) are satisfied, the Court hereby permanently certifies

the Initial Class pursuant to Federal Rule of Civil Procedure 23 on behalf of the following



Case 1:14-cv-01199-JBW-LB Document 104-1 Filed 12/01/15 Page 37 of 63 PagelD #: 1146

persons:

All Gogo Customers who, during the Initial Class Period,

subscribed to a Monthly Pass but only used the Gogo Service

during the first month of their Subscription Period.
Furthermore, having found that, for settlement purposes only, each of the elements of Rules
23(a) and 23(b)(3) are satisfied, the Court hereby permanently certifies the Supplemental Class
pursuant to Rule 23 on behalf of the following persons:

All Gogo Customers who, during the Supplemental Class Period,

subscribed to a Monthly Pass but only used the Gogo Service

during the first month of their subscription.
The Court hereby excludes from the Initial Class or the Supplemental Class, as appropriate, the
putative Settlement Class Members that the Exclusion List identifies as having timely and
properly elected to opt out from the Settlement and the Initial Class or the Supplemental Class,
as appropriate. The Settlement Class Members that the Exclusion List identifies shall not be
entitled to any of the benefits that the Settlement Agreement affords to the Settlement Class
Members. The Court readopts and incorporates herein by reference the preliminary conclusions
that the Court set forth in the Preliminary Approval Order with respect to whether both the Initial
Class and the Supplemental Class satisfy both Rule 23(a) and Rule 23(b)(3).

3. For purposes of Settlement only, the Court hereby certifies the Class
Representatives as representatives of both the Initial Class and the Supplemental Class, and the
Court hereby appoints Class Counsel as counsel for both the Initial Class and the Supplemental
Class. The Court concludes that the Class Representatives and Class Counsel have fairly and
adequately represented both the Initial Class and the Supplemental Class with respect to the

Settlement and the Settlement Agreement.

4. Notwithstanding the Court’s certification of both the Initial Class and the
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Supplemental Class, and the Court’s appointment of the Class Representatives, for purposes of
effecting the Settlement, if this Final Order and Judgment is reversed on appeal or the Settlement
Agreement is terminated or is not consummated for any reason, the foregoing certification of
both the Initial Class and the Supplemental Class and the foregoing appointment of the Class
Representatives shall be void and of no further effect, and the Parties to the proposed Settlement
shall be returned to the status each occupied before entry of this Final Order and Judgment,
without prejudice to any legal argument that any of the Parties to the Settlement Agreement
might have asserted but for the Settlement Agreement.

Release and Injunctions against Released Claims

5. In accordance with the Settlement Agreement, Plaintiffs, the Settlement Class
Members, and each of their respective successors, assigns, legatees, heirs, and personal
representatives shall and hereby do release, remise, and forever discharge Gogo and each of its
respective direct or indirect parents, wholly or majority owned subsidiaries (including but not
limited to those owned in whole or in part during some or all of the Class Period), affiliated and
related entities, predecessors, successors and assigns, partners, privies, and any of their present
and former directors, officers, employees, shareholders, agents, representatives, attorneys,
accountants, insurers, and all persons acting by, through, under or in concert with them, or any of
them, from any and all of the Released Claims.

6. The Court hereby permanently enjoins the Settlement Class Members from filing,
commencing, prosecuting, intervening in, participating in as class members or otherwise, or
receiving any benefits or other relief from, any other litigation in any state, territorial, or federal
court, or any arbitration or administrative, regulatory, or other proceeding in any jurisdiction,

that asserts claims based on, or in any way related to, the Released Claims. In addition, the Court
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hereby permanently enjoins the Settlement Class Members from asserting as a defense, including
as a set-off or for any other purpose, any argument that if raised as an independent claim would
be a Released Claim.
7. With respect to the Released Claims, Plaintiffs and all Settlement Class Members

agree that they are expressly waiving and relinquishing to the fullest extent permitted by law (a)
the provisions, rights, and benefits that Section 1542 of the California Civil Code confers, viz.:

A general release does not extend to claims which the creditor does

not know or suspect to exist in his favor at the time of executing

the release, which if known by him must have materially affected

his settlement with the debtor.
and (b) any law of any state of the United States, federal law, or principle of common law, which

is similar, comparable, or equivalent to Section 1542 of the California Civil Code.

Dismissal; Continuing Jurisdiction

8. The Court hereby orders that the Action and all claims alleged therein are
dismissed with prejudice.

9. Without in any way affecting the finality of this Final Order and Judgment, this
Court hereby retains jurisdiction as to all matters relating to (a) the interpretation, administration,
and consummation of the Settlement Agreement and (b) the enforcement of the injunctions that

paragraph 6 of this Final Order and Judgment brings to fruition.

IT IS SO ORDERED.

Date:

The Honorable Jack B. Weinstein
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NEW YORK

ADAM BERKSON, et al. individually and on | Case No. 1:14-cv-01199-JBW-LB
behalf of all others similarly situated,
[PROPOSED] ORDER GRANTING
Plaintiffs, MOTION FOR PRELIMINARY
APPROVAL OF CLASS ACTION
V. SETTLEMENT, GRANTING LEAVE
TO FILE A SECOND AMENDED
GOGO LLC and GOGO INC., COMPLAINT, PROVISIONALLY
CERTIFYING THE CLASSES, AND
Defendants. DIRECTING DISSEMINATION OF
CLASS NOTICE
2



Case 1:14-cv-01199-JBW-LB Document 104-1 Filed 12/01/15 Page 42 of 63 PagelD #: 1151

Plaintiffs Adam Berkson and Kerry Welsh, plaintiffs in the above-captioned action, and
Kathy LePenske (another user of Gogo service), have submitted an unopposed Motion for entry
of an Order Granting Preliminary Approval of the Class Action Settlement, Granting Leave to
File a Second Amended Complaint, Provisionally Certifying the Classes, and Directing
Dissemination of Class Notice, determining certain matters in connection with the proposed
Settlement of this class action, pursuant to the terms of the Settlement Agreement that the Parties
reached and presented to the Court for approval. After consideration of the Settlement
Agreement and the exhibits annexed thereto, and after due deliberation and consideration of the
totality of the circumstances and the record, and for good cause shown, it is hereby
ORDERED, ADJUDGED, and DECREED as follows:

1. Defined Terms: This Court adopts all defined terms set forth in the Settlement

Agreement, including but not limited to all defined terms set out in Section 1 of the Settlement
Agreement, for purposes of this Preliminary Approval Order, unless otherwise specified herein.

2. Preliminary Approval of Settlement: The Court hereby preliminarily approves

the terms of the Settlement Agreement, subject to further consideration at the Fairness Hearing
as provided below. The Court concludes that the proposed Settlement is sufficiently within the
range of reasonableness to warrant conditional certification of both the Initial Class and the
Supplemental Class, the scheduling of the Fairness Hearing, and the circulation of the “Notice
Package”' to both the Initial Class and the Supplemental Class, each as provided for in this

Preliminary Approval Order.

! For purposes of this Preliminary Approval Order, “Notice Package” shall mean: (1) the Long-
Form Notice; (2) the Summary Notice; and (3) the Claim form, which are attached as Exhibits D,
C and A respectively, to the Parties’ Settlement Agreement.



Case 1:14-cv-01199-JBW-LB Document 104-1 Filed 12/01/15 Page 43 of 63 PagelD #: 1152

3. Granting Leave to File a Second Amended Complaint: Pursuant to Federal

Civil Procedure Rule 15(a)(2), the Court hereby grants leave to file a Second Amended
Complaint to add plaintiff Kathy LePenske to the above-captioned action. The Second Amended
Complaint, which is attached as Exhibit 2 to the Amended Notice of Motion (Dkt. 104), is
hereby deemed as filed and counsel for Plaintiffs is ordered hereby to submit it via ECF.

4. Conditional Certification for Settlement Purposes: For purposes of Settlement

only, pursuant to Federal Rule of Civil Procedure 23, the Court hereby certifies the following
Initial Class:

All Gogo Customers who, during the Initial Class Period,

subscribed to a Monthly Pass but only used the Gogo Service

during the first month of their Subscription Period.
Furthermore, for purposes of Settlement only, pursuant to Federal Rule of Civil Procedure 23,
the Court hereby certifies the following Supplemental Class:

All Gogo Customers who, during the Supplemental Class Period,

subscribed to a Monthly Pass but only used the Gogo Service

during the first month of their subscription.
The Court hereby conditionally certifies Adam Berkson, Kerry Welsh as representatives of the
Initial Class as defined above and Kathy LePenske as representative of the Supplemental Class
as defined above (together, Berkson, Welsh and LePenske are referred to herein as the “Class
Representatives™”), and the Court hereby appoints Michael R. Reese of Reese LLP as Class
Counsel. This conditional certification of the Initial Class, the Supplemental Class, and the Class
Representatives, and this appointment of Class Counsel, are solely for purposes of effectuating
the proposed Settlement. If the Settlement Agreement is terminated or is not consummated for

any reason, the foregoing conditional certification of the Initial Class, the Supplemental Class,

and the Class Representatives, as well as the foregoing appointment of Class Counsel, shall be
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void and of no further effect, and the Parties to the proposed Settlement shall be returned to the
status each occupied before entry of this Preliminary Approval Order, without prejudice to any
legal argument that any of the Parties to the Settlement Agreement might have asserted but for
the Settlement Agreement.

Based on the Court’s review of the unopposed Motion for Preliminary Approval of the
Proposed Class Settlement and supporting materials, the Court conditionally finds that both the
proposed Initial Class and the proposed Supplemental Class satisfy Rule 23 of the Federal Rules
of Civil Procedure in that:

a. Both the Initial Class and the Supplemental Class consist of thousands of
individuals. Consequently, both the Initial Class and the Supplemental Class are so numerous
that joinder of all persons who fall within the Initial Class definition, and/or within the
Supplemental Class definition, is impracticable;

b. The commonality requirement is satisfied where members of the Initial
Class and the Supplemental Class share at least one common legal or factual issue. Here, there
are questions of law and fact common to the Initial Class and the Supplemental Class, including
but not limited to allegations related to one or more of the following:

(1) whether Gogo’s acts and practices of charging users of its in-flight
Internet service on a recurring monthly basis after the user signed
up for it monthly service constituted deceptive acts and practices;

(i1) whether Gogo’s acts and practices of charging users of its in-flight
Internet service on a recurring monthly basis after the user signed
up for monthly service breached the implied covenant of good faith
and fair dealing;

(ii1))  whether Gogo’s actions at issue unjustly enriched Gogo; and

(iv)  whether Gogo properly disclosed that the monthly charges would
be recurring for the Gogo in-flight Internet service.
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C. The claims of the Class Representatives are typical of the claims of both
the Initial Class and the Supplemental Class; and

d. The Class Representatives will fairly and adequately protect the interests
of both the Initial Class and the Supplemental Class, and Class Counsel are both qualified and
competent to represent both the Initial Class and the Supplemental Class.

The Court further conditionally finds that both the proposed Initial Class and the
proposed Supplemental Class satisfy Rule 23(b)(3) of the Federal Rules of Civil Procedure,
which requires that common issues predominate and that a class action is superior to other
available methods for the fair and efficient resolution of this controversy. The Court notes that
because the litigation is being settled, rather than litigated, the Court need not consider the
manageability issues that litigation would present. Amchem Products, Inc. v. Windsor, 521 U.S.

591, 620 (1997).

5. Fairness Hearing: A Fairness Hearing shall take place before the undersigned,
the Honorable Jack B. Weinstein, at p.m. on , 2016, to determine:
a. whether the Court should finally certify both the Initial Class and the

Supplemental Class and whether the Class Representatives and Class Counsel have adequately
represented both the Initial Class and the Supplemental Class;

b. whether the Court should finally approve the proposed Settlement, on the
terms and conditions for which the Settlement Agreement provides, as fair, reasonable, and
adequate;

c. whether the Court should dismiss the Released Claims of the Settlement
Class Members in this action with prejudice;

d. whether the Court should approve the application that Class Counsel will
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submit for attorneys’ fees, costs, expenses, and incentive awards for the Class Representatives;
and
e. such other matters as the Court may deem necessary or appropriate.

6. Right to Appear and Object: Any putative Settlement Class Member who has

not timely and properly provided notice of an election to opt out of the Initial Class and the
proposed Settlement, or to opt out of the Supplemental Class and the proposed Settlement, in the
manner set forth below may appear at the Fairness Hearing in person or by counsel and be heard,
to the extent the Court allows, either in support of, or in opposition to, the matters that the Court
will consider at the Fairness Hearing, provided, however, that no putative Settlement Class
Member who has elected to opt out from the Settlement shall be entitled to object, and provided
further that no person shall be heard, and the Court shall not consider any papers, briefs, or other
submissions in connection with its consideration of those matters, unless such person files the
objection with the Court, with a copy delivered to Class Counsel and Gogo’s Counsel at the
addresses set out in the Notice, no later than , 2016. Settlement Class Members may
object either on their own or through an attorney hired at their own expense.

7. Notice. The Court hereby approves the Notices substantially in the form of
Exhibits D and E to the Settlement Agreement. In particular, the Court approves the Parties’
proposal that the Summary Notice, which directs Settlement Class Members to the easily
accessible Long-Form Notice, be provided to all Settlement Class Members via email to the
email address currently associated with each Settlement Class Member’s Gogo account. The
Court also finds that posting the Long-Form Notice on the Class Settlement Website constitutes
appropriate and sufficient notice of the terms of the Long-Form Notice, since the Summary

Notice directs the Settlement Class Members to the Class Settlement Website. The Court further
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finds that the form and method of providing notice is the best practicable under the
circumstances and, if carried out, shall constitute due and sufficient notice of the Settlement
under Federal Rule of Civil Procedure 23 and the Due Process Clauses of the Fifth Amendment
and the Fourteenth Amendment to the United States Constitution. The Court also approves the
Claim form attached as Exhibit A to the Settlement Agreement.

The Court approves the Parties’ joint selection of Analytics LLC to administer the notice
program. As set forth in the Settlement Agreement, Gogo shall pay the cost of the Notice Plan.
Further, as set forth in the Settlement Agreement, within 15 calendar days after entry of this
Preliminary Approval Order, Gogo shall provide the Claims Administrator with the email
address associated with each Settlement Class Member’s Gogo account, and the Claims
Administrator shall transmit the Summary Notice to each Settlement Class Member’s email
address that Gogo provided within 15 calendar days after receiving the aforesaid email addresses
from Gogo.

8. Ability of Class Members to Opt Out. All putative Settlement Class Members

who wish to opt out of the Initial Class or the Supplemental Class, as appropriate, must do so by
sending a letter, postcard, or other written document requesting exclusion to the Claims
Administrator as outlined in the Notice Plan, signed by the putative Settlement Class Member
and providing all required information. To be considered timely and thereby effectively exclude
a person from the Initial Class or the Supplemental Class, as appropriate, the Opt-Out/Exclusion
Request must be postmarked on or before 60 days from the date that the Claims Administrator
emails the Notice to the Settlement Class Members (the “Opt Out Deadline”). On or before 10
calendar days after the Opt Out Deadline, the Claims Administrator shall provide Gogo’s

Counsel and Class Counsel with a list of Settlement Class Members who have timely and validly
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excluded themselves from the Initial Class or the Supplemental Class. The Parties will file with
the Court a complete list of all Settlement Class Members who validly and timely excluded
themselves from the Class.

Any putative Settlement Class Member who does not properly and timely request
exclusion from the Initial Class or the Supplemental Class, as appropriate, shall be included in
the Initial Class or the Supplemental Class, as appropriate, and, if the Court approves the
proposed Settlement and it becomes effective, they shall be bound by all the terms and provision
of the Settlement Agreement, including but not limited to the releases, waivers, and covenants
not to sue described therein, whether or not such person shall have objected to the Settlement.

9. Appearance by Settlement Class Member. Any Settlement Class Member may

enter an appearance in the Action at his, her, or its own expense, individually or through counsel
of his, her, or its own choice. Class Counsel will represent any Settlement Class Member who
does not enter an appearance.

10.  Discovery and Other Litigation Activity. All discovery and other litigation

activity in this Action is hereby stayed pending a decision on Final Approval of the Settlement
Agreement.

IT IS SO ORDERED.

Date:

The Honorable Jack B. Weinstein
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF NEW YORK

If you purchased Gogo Inflight Internet
service, you may be entitled to benefits
from a class action settlement.

A court authorized this notice. This is not a solicitation from a lawyer.

® A settlement has been reached in a class action lawsuit about inflight Internet service purchased from Gogo LLC
(‘6G0g0’7) .

e The lawsuit claims that Gogo enrolled customers in a plan that charged their credit cards monthly without
obtaining proper authorization from or providing proper disclosure to the customers.

¢ Under the terms of the Settlement, you may be eligible for certain benefits if you qualify.
®  Your rights and options—and the deadlines to exercise them—are explained in this notice.

e The Court in charge of this case still has to decide whether to approve the Settlement. If it does, and after any
appeals are resolved, benefits will be distributed to those who qualify. Please be patient.

Your legal rights are affected whether you act or do not act. Read this notice carefully.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS LAWSUIT DEADLINE
The only way to get a benefit from this settlement. Deadline to Submit a
You must timely submit a valid Claim Form, which is attached to Claim Form:
this Notice. You can submit a Claim Form by printing it out, August 4, 2016
SERITES completing it and sending it by mail to the address specified, or by
CLAIM FORM ’

completing and submitting the Claim Form electronically at
wwwgogoclassactionsettlement.com.

Receive no benefits from this lawsuit and retain your right to | Deadline to Exclude
pursue Gogo. Yourself:

ASK TO BE If you exclude yourself from this lawsuit, you will not be eligible | March 4, 2016
EXCLUDED | to receive benefits from this settlement, but you will maintain the
right to pursue Gogo for the same or similar legal claims.

Write to the Court about why you like or don’t like the Deadline to
MM settlement. Comment or Object:
co ORENT You may write to the Court indicating why you like or dislike the March 4, 2016
OBJECT settlement. You must remain a member of the lawsuit (you cannot

ask to be excluded) in order to object to the settlement.
Get no benefit. Remain bound by this settlement.
By doing nothing, you will not recover anything from the class

DO NOTHING action settlement. You will also be bound by the class action

settlement and give up any rights to pursue Gogo separately about
the same or similar legal claims.

QUESTIONS? CALL 1-866-327%)-4455 TOLL FREE, OR VISIT
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WWW.GOGOCLASSACTIONSETTLEMENT.COM
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BASIC INFORMATION PAGE 3

1. Why was this notice issued?
2. What is this lawsuit about?
3. Why is this a class action?
4. Why is there a Settlement?

WHO IS IN THE SETTLEMENT PAGE 4
5. How do I know if I am a Class Member?
6. I'm still not sure I'm included.

THE SETTLEMENT BENEFITS—WHAT YOU GET IF YOU QUALIFY .....covvuernnnnn. PAGES 4-6

7. Who will receive benefits from this Settlement?

8. What benefits could I receive?

9. How do I qualify for the benefits?

10. When would I receive the benefits?

11. What am I giving up to get a benefit or stay in the Class?

EXCLUDING YOURSELF FROM THE SETTLEMENT PAGES 6-7
12. How do I get out of the proposed Settlement?

13. If I don’t exclude myself, can I sue the Defendants for the same thing later?
14. If I exclude myself, can I get any benefit from this Settlement?

THE LAWYERS REPRESENTING YOU PAGE 7

15. Do I have a lawyer in this case?
16. How will the lawyers be paid and will there be incentive payments for Named Plaintiffs?

OBJECTING TO THE SETTLEMENT PAGES 7-8
17. How do I tell the Court if I do not like the proposed Settlement?
18. What'’s the difference between objecting and excluding?

THE COURT’S SETTLEMENT FAIRNESS HEARING PAGES 8-9
19. When and where will the Court decide whether to approve the proposed Settlement?

20. Do I have to come to the hearing?
21. May I speak at the hearing?

IF YOU DO NOTHING PAGE 9
22. What happens if I do nothing at all?

GETTING MORE INFORMATION PAGE 9
23. Are there more details about the proposed Settlement?
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BASIC INFORMATION

. Why was this notice issued?

‘

A Court authorized this notice because you have a right to know about a proposed nationwide settlement of this class
action lawsuit against Gogo, and about your possible eligibility for benefits and your other options, before the Court
decides whether to give “final approval” to the Settlement. If the Court approves the Settlement, and after any appeals
are resolved, benefits will be distributed to everyone who qualifies. This notice explains the lawsuit, the Settlement,
your legal rights, what benefits are available, who may be eligible for the benefits, and how to receive the benefits.

United States District Court Judge Jack B. Weinstein in the United States District Court for the Eastern District of
New York is overseeing this class action. The case is known as Adam Berkson, et al. v. Gogo LLC and Gogo Inc.,
Case No. 1:14-cv-01199-JBW-LB. The individuals who sued are called the “Plaintiffs,” and the parties they sued are
called the “Defendants.”

2. What is this lawsuit about?

The lawsuit generally claims that Gogo improperly enrolled customers in a plan and recurrently charged their credit
cards without obtaining proper authorization from or providing proper disclosure to the customers. Specifically, the
lawsuit claims that customers purchased in-flight Internet service from Gogo believing they would only be charged
for one month of service, but that Gogo continued to charge customers monthly for the service even though
customers did not use the service after the month in which it was purchased and did not know they would be charged
monthly for the service. Gogo has denied all of these claims and maintains that they did not act wrongfully or
unlawfully.

3. Why is this a class action?

In a class action, one or more people called “Named Plaintiffs” (in this case Adam Berkson, Kerry Welsh and Kathy
LePenske) sue on behalf of individuals who have similar claims. All of these individuals are a “Class” or “Class
Members.” A court resolves the issues for all Class Members, except for those who exclude themselves from the
Class.

4. Why is there a Settlement?

The Court did not decide in favor of the Plaintiffs or Gogo. Instead, both sides agreed to settle in order to avoid the
cost of a trial, and the Class Members who qualify will get benefits under the Settlement. The Named Plaintiffs and
their attorneys believe that the Settlement is best for all Class Members. The Settlement does not mean that Gogo
admits any wrongdoing.

-5-
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WHO IS IN THE SETTLEMENT?

To see if you are eligible for benefits from this Settlement, you first have to determine if you are a Class Member.

5. How do I know if I am a Class Member?

The Class includes an Initial Class and a Supplemental Class.
The Initial Class includes:

e all Gogo Customers who, between April 1, 2010 and December 31, 2012,
subscribed to a Gogo Monthly Pass and only used the Gogo Service during the
first month of their subscription.

e Excluded from the Class are Defendants, any entity in which Defendants have a
controlling interest, any officers or directors of Defendants and the legal
representatives, heirs, successors and assigns of Defendants.

The Supplemental Class includes:

e all Gogo Customers who, between January 1, 2013 and March 31, 2015,
subscribed to a Gogo Monthly Pass but only used the Gogo Service during the
first month of their subscription.

e Excluded from the Supplemental Class are Defendants, any entity in which
Defendants have a controlling interest, any officers or directors of Defendants,
and the legal representatives, heirs, successors, and assigns of Defendants.

6. What if I am still not sure if I am included?

If you are not certain whether you are included in the Class, you may call the Settlement Administrator at the toll free
number 1-866-322-4455 with questions.

THE SETTLEMENT BENEFITS—WHAT YOU GET IF YOU QUALIFY

7. Who will receive benefits from this Settlement?

Individuals who are Class Members will receive benefits upon providing a valid Claim Form and providing
certifications regarding their knowledge and use of the Gogo services. In other words, all Class Members are eligible
to get paid if they complete and submit a valid Claim Form and swear that they purchased a Gogo monthly pass, did
not know the charge was recurring, paid for the recurring charges and were not refunded or otherwise reimbursed
those charges. Class Members are not required to submit a proof of purchase or any other physical or documentary
evidence.

8. What benefits could I receive?

The Settlement will provide passes to Eligible Class Members which permit the holder to access Gogo inflight
Internet Service. The number of passes distributed to each Eligible Class Member will dependon when the Gogo

-6-
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Service was purchased and for how many months the customer’s credit card was charged for the service. There are
two tiers of Class Members.

Tier One is called the “Initial Class” or “Initial Class Members.” Initial Class Members include all Gogo Customers
who, between April 1, 2010 and December 31, 2012, subscribed to a Gogo Monthly Pass and only used the Gogo
Service during the first month of their Subscription period.

Tier Two is called the “Supplemental Class” or “Supplemental Class Members”. Supplemental Class Members
include all Gogo Customers who, between January 1, 2013and March 31, 2015, subscribed to a Monthly Pass but
only used the Gogo Service during the first month of their subscription.

NOTE: Some Class Members may be Eligible for relief as both an Initial Class Member and a Supplemental Class
Member.

The benefits Eligible Class Members will receive are as follows:
If you are an Initial Class Member and paid for:

e 1 to 4 months of unused Gogo Service, you will receive 1 One-Day Pass.
e 5 to 8 months of unused Gogo Service, you will receive 4 One-Day Passes
® 9 or more months of unused Gogo Service, you will receive 6 One-Day Passes.

If you are a Supplemental Class Member and paid for any months of unused Gogo Service, you will receive 1
One-Hour Pass.

If you do not exclude yourself from the Class (as explained in Questions 12, 13 and 14) and are an Eligible Class
Member (explained in Question 5), the only benefits you could ever recover from Gogo on any claim released in this
Settlement are described in the above paragraphs. If you believe you are entitled to or want to seek a recovery larger
than that described above, you must exclude yourself from the Class through the procedure described in Question 12
below.

9. How do I qualify for the benefits?

In order to be eligible to receive compensation under the Settlement, you must be a Class Member and you must:

1. Fully complete and submit to the Claims Administrator a Claim Form which can be located at
www.gogoclassactionsettlement.com;

2. Certify under penalty of perjury that you purchased a Monthly Pass during the Initial Class Period or
Supplemental Class Period and used the Gogo Service only during the first month of the subscription period;

3. Certify under penalty of perjury that you were unaware of the recurring monthly charges for the Monthly
Pass;

4. Certify under penalty of perjury that you personally paid the recurring Monthly Pass charge(s) and were not
reimbursed those charges by a third party or refunded those charges by Gogo.

All Claims and Certifications are subject to verification by the Claims Administrator.

10. When would I receive the benefits?

Benefits will be emailed to eligible Class Members after the Court grants “final approval” of the Settlement, and any
appeals are resolved. If the Court approves the Settlement after a Settlement Fairness Hearing on MONTH, DAY,
YEAR (see the section “The Court’s Settlement Fairness Hearing” below), there may be appeals. It’s always
uncertain whether these appeals can be resolved, and resolving them can take time. Please be patient during this
process.

-7-
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In addition, you can check the website or call the toll free number listed below in order to get a status update on the
final approval of the Settlement, the claims administration process, and when the benefits will be made available.

11. What am I giving up to get a benefit or stay in the Settlement Class?

Unless you exclude yourself, you are staying in the Class, which means that you can’t sue, continue to sue, or be part
of any other legal proceeding against Gogo about the same legal issues this case involved. It also means that all of the
Court’s orders in this case will apply to you and legally bind you. More information is available in the Settlement
Agreement in section 6.1

If you have any questions, please visit the website to review the Settlement Agreement or call the toll-free number.

EXCLUDING YOURSELF FROM THE SETTLEMENT

If you are a Class Member and you want to keep the right to pursue Gogo about the issues in this case or the settled
claims, then you must take steps to remove yourself from the Class. This is called excluding yourself from—or is
sometimes referred to as “opting out” of—the Class. If you want to preserve a right to pursue an independent legal
remedy against Gogo, you must exclude yourself from this Settlement by following the procedures described below.

12. How do I get out of the proposed Settlement?

If you are a Class Member and you want to exclude yourself from the Settlement, you must send a letter or postcard
by mail stating that you want to be excluded from the Settlement in Adam Berkson, et al. v. Gogo LLC and Gogo Inc.,
Case No. 1:14-cv-01199-JBW-LB. You must also include: (1) your full name and postal address, and the username
and email address associated with the Gogo account; (2) a statement that you do not want to participate in the
Settlement; and (3) your signature. Your request for exclusion must be postmarked by March 4, 2016 and addressed
to:

Exclusions

Gogo Claims Administrator
c/o Analytics

P.O. Box 2002

Chanhassen, MN 55317-2002

Please understand that only you can request exclusion from the Class. Requests for exclusion that are on behalf of a
group or class of persons are invalid and ineffective.

13. If I do not exclude myself, can I sue the Defendants for the same thing later?
No. As explained in Question 10, unless you exclude yourself, you give up any right to pursue Gogo, individually or

as part of a class, for the claims that this Settlement resolves. You must exclude yourself from this Class in order to
pursue Gogo over the claims resolved by this Settlement. Remember, the exclusion deadline is March 4, 2016.

14. If I exclude myself, can I get any benefit from the proposed Settlement?

No. If you exclude yourself, you cannot get any benefit from the proposed Settlement.

-8-
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THE LAWYERS REPRESENTING YOU

15. Do I have a lawyer in this case?

The Court appointed Reese LLP to represent you and other Class Members as “Class Counsel.” You do not have to
personally pay Class Counsel. If you want to be represented by your own lawyer, and have that lawyer appear in
court for you in this case, you may hire one at your own expense. If you have questions about the Settlement or
anything contained in this notice, you can visit the website or call the toll-free number.

16. How will the lawyers be paid and will there be incentive payments for Named Plaintiffs?

Class Counsel has not received any fees for the lawyer and professional time it has devoted to this matter nor has it
received any reimbursement for any of the out-of-pocket expenses it has incurred. Class Counsel will file a petition
for an award of attorneys’ fees and costs. The Court will determine the amount of the award, but the total amount
cannot exceed $750,000. Additionally, Class Counsel will ask the Court to award each of the three Named Plaintiffs
a $5,000 service award in recognition of their time and efforts on behalf of the Class.

OBJECTING TO THE SETTLEMENT

If you are a Class Member, you can tell the Court if you don’t agree with the Settlement or some part of it.

17. How do I tell the Court that I do not like the proposed Settlement?

If you don’t want the Court to approve the Settlement or want the Court to modify a portion of the Settlement, you
must file a written objection in the case with the Eastern District of New York and send a physical copy to Class
Counsel and Gogo’s Counsel as noted below. Your objection must include: (1) a heading containing the name and case
number of the Action (Adam Berkson, et al. v. Gogo LLC and Gogo Inc., Case No. 1:14-cv-01199-JBW-LB); (2) your
name, email address, postal address, and telephone number that were used in conjunction with the your Gogo account;
(3) a detailed statement of each objection and the factual and legal basis for each objection, and the relief that the you are
requesting; (4) a list of and copies of all documents or other exhibits which you may seek to use at the Settlement Final
Approval and Fairness Hearing (“Fairness Hearing”) described in questions 19-21 below; and (5) a statement of whether
you intend to appear, either in person or through counsel, at the Fairness Hearing, and if through counsel, a statement
identifying the counsel's name, postal address, phone number, email address, and the state bar(s) to which the counsel is
admitted.

The objection must be mailed or hand delivered to the following addresses on or before March 4, 2016:

Court Filing Address
Clerk of the Court
(Case No. 14-CV-1199)
U. S. District Court
Eastern District of New York
225 Cadman Plaza East
Brooklyn, New York 11201

Plaintiffs’ Counsel:
Michael Reese
George Granade
Reese LLP
100 West 93™ Street, 16™ Floor
New York, NY 10025
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Defendants’ Counsel:
Anthony J. Laura
Epstein Becker Green
250 Park Avenue
New York, New York 10177

You do not need to go to the Fairness Hearing to have your written objection considered by the Court. At the Fairness
Hearing, any Settlement Class Member who has not previously submitted a request for exclusion from the Settlement
Class may appear and be heard, to the extent allowed by the Court, to state any objection to the Settlement or
Plaintiffs’ Counsel’s motion for reimbursement of expenses. Any such objector may appear in person or arrange, at
that objector’s expense, for a lawyer to represent the objector at the Fairness Hearing.

18. What is the difference between objecting and excluding?

Objecting is simply informing the Court that you don’t like something about the Settlement. You can object only if
you stay in the Class. Excluding yourself is informing the Court that you don’t want to be part of the Class. If you
exclude yourself, you have no basis to object because the case no longer affects you. If you do not exclude yourself
from the Class, and object to the Settlement, you will still be a member of the Class. If you object, you will not have
another opportunity to exclude yourself and you will be bound by any judgment entered by the Court.

THE COURT’S SETTLEMENT FAIRNESS HEARING

The Court will hold a hearing to decide whether to grant final approval of the Settlement. You may attend and you
may ask to speak, but you don’t have to.

19. When and where will the Court decide whether to approve the proposed Settlement?

The Court has scheduled a Settlement Final Approval Hearing at 11:00 a.m., on April 5, 2016, in Courtroom 10-B
South, United States District Court for the Eastern District of New York, United States Courthouse, 225 Cadman
Plaza East, Brooklyn, New York 11201. At the Fairness Hearing the Court will consider whether the Settlement is
fair, reasonable and adequate. At the Fairness Hearing, the Court also will consider the applications of Class Counsel
for attorneys’ fees and costs. The Court will take into consideration any written objections submitted in accordance
with the instructions. The Court also will listen to Class Members or lawyers for Class Members who appear and
speak at the hearing. After the hearing, the Court will decide whether to approve the settlement and attorneys’ fees.
We do not know how long the Court will take to make these decisions.

You should be aware that the Court may change the date and time of the Fairness Hearing. Thus, if you want to come
to the hearing or have your lawyer attend, you should check with Class Counsel to be sure that the date and/or time
have not changed.

20. Do I have to come to the hearing?

No. If you are a member of the Class, Class Counsel will represent you and will answer any questions that the Court
may have. But, you are welcome to come at your own expense. If you send an objection, you don’t have to come to
Court to talk about it. As long as you filed and mailed your written objection on time, the Court will consider it, but
Class Counsel will not argue your objection on your behalf. You may also pay your own lawyer to attend, but it’s not
necessary.

21. May I speak at the hearing?
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If you object to the Settlement, you may appear and, subject to permission by the Court, speak at the Fairness
Hearing. Persons who intend to object to the Settlement and who desire to call witnesses to testify or to introduce
exhibits into evidence at the Fairness Hearing must submit a written objection as provided in the response to question
17, and must provide the identity of any witnesses they may call to testify and exhibits they intend to introduce into
evidence at the Fairness Hearing. You cannot speak at the hearing if you excluded yourself from the Settlement Class.

IF YOU DO NOTHING

22. What happens if I do nothing at all?

If you do nothing, even if you otherwise would be an Eligible Class Member, you will receive none of the benefits as
described in Question 8.

GETTING MORE INFORMATION

23. Are there more details about the proposed Settlement?

This notice summarizes the proposed Settlement. More details are in the Settlement Agreement. You can get a copy
of the Settlement Agreement at www.gogoclassactionsettlement.com. You may call the toll-free number listed below
or visit the website or write to the Claims Administrator at:

Gogo Claims Administrator
c/o Analytics

P.O. Box 2002
Chanhassen, MN 55317-2002
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Class Action Settlement Notice
If you purchased Gogo in-flight Internet service you may
be entitled to benefits from a class action settlement.
To file a Claim Form, click here.

For more information, visit www.gogosettlement.com

WHAT IS THIS CASE ABOUT? The case alleges that customers who
purchased a monthly pass to Gogo in-flight Internet service were
charged recurring monthly fees without being provided adequate
disclosures by Gogo. The defendants in the case, Gogo LLC and Gogo
Inc., deny all liability.

WHO IS INCLUDED? You may be eligible to receive benefits if

(1) you subscribed to a Gogo in-flight service Monthly Pass
between April 1, 2010 and December 31, 2012, but only
used the Gogo Service during the first month of your
Subscription Period; or

(2) you subscribed to a Gogo in-flight service Monthly Pass
between January 1, 2013 and March 31, 2015 but only
used the Gogo Service during the first month of your
Subscription Period.

WHAT DOES THE SETTLEMENT PROVIDE? Class Members
who file a valid claim and are eligible for settlement benefits will
receive compensation in the form of one or more Gogo Passes. If you
are an Eligible Class Member and purchased a Monthly Pass from Gogo
between April 1, 2010 and December 31, 2012, but only used the service
during the first month of the subscription, you could receive one of the
following forms of compensation:
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e if you had 1 to 4 months of unused Gogo Service, you will
receive 1 One-Day Pass.

e if you had 5 to 8 months of unused Gogo Service, you will
receive 4 One-Day Passes

¢ if you had 9 or more months of unused Gogo Service, you will
receive 6 One-Day Passes.

If you are an Eligible Class Member and purchased a Monthly Pass from
Gogo between January 1, 2013 and March 31, 2015 and only used the
service during the first month of the subscription, you will receive 1
One-Hour Pass.

For more information, visit www.gogoclassactionsettlement.com

HOW DO I GET THE SETTLEMENT BENEFITS? If you do not
file a Claim Form, you cannot be eligible to get the settlement benefits.
There are two ways to file a Claim Form: (1) File online, at
www.Gogoclassactionsettlement.com; or (2) Print a Claim Form,
available at www.Gogoclassactionsettlement.com, fill it out, and mail it
(with postage) to the address listed on the Claim Form. Claim Forms
must be filed online or postmarked by August 4, 2016.

YOUR OTHER OPTIONS. If you don’t want to make a claim, and
don’t want to be bound by the settlement and any judgment in this case,
you must send a written request to exclude yourself from the
settlement, postmarked no later than March 4, 2016. If you exclude
yourself, you won’t get any compensation through this settlement. If
you don’t exclude yourself and don’t submit a claim, you won’t receive
a refund from the settlement and you will give up the right to pursue or
be a part of any other legal proceeding against Gogo about the same
legal issues this case involved. If you don’t exclude yourself, you may
object to the settlement or to the request for fees by the attorneys
representing the Class. The detailed Class Notice, available at
www.gogoclassactionsettlement.com explains how to exclude yourself
or object. The Court will hold a hearing in the case— Adam Berkson v.
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Gogo LLC and Gogo Inc., Case No. 1:14-cv-01199-JBW-LB on April
5,2016 at 11:00 a.m. to consider whether to approve: (1) the
settlement; (2) an award of attorneys’ fees and costs to Class Counsel;
and (3) service awards of $5,000 each for the three Named Plaintiffs
who represented the Class in this case. You may appear at the hearing,
but you don’t have to. The Court has appointed attorneys (called
“Class Counsel”) to represent the Class. These attorneys are listed in
the detailed Class Notice. You may hire your own attorney to appear
for you, but you will have to pay the fees for that attorney.

WHERE CAN I GET MORE INFORMATION? For more
information, visit www.gogoclassactionsettlement.com or call 1 (855)
312-3327.

A federal court authorized this notice. This isn’t a solicitation from a
lawyer. You aren’t being sued.

www.GogoClassActionSettlement.com
1 (855) 312-3327
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