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I.

Introduction
This putative class action involves the purchase of internet service connections (“Wi-Fi”)

on air flights.
Denied was defendants’ motion to transfer venue, compel arbitration and dismiss; found
inadequate was notice, given through a computer hyperlink, of waiver of normal court rights.
Berkson v. Gogo LLC, 97 F. Supp. 3d 359, 403-05 (E.D.N.Y. 2015) (“Berkson I”). That decision
and a contrary district court decision, Nicosia v. Amazon.com, 84 F. Supp. 3d 142 (E.D.N.Y.
2015), have been appealed. Notice of Appeal, Apr. 28, 2015, ECF No. 61; Notice of Appeal,
Nicosia v. Amazon.com, No. 14-CV-4513 (E.D.N.Y. Feb. 13, 2015). This memorandum and
order does not cover those issues; it was not raised by the pleadings. Cf. Nat’l Super Spuds, Inc.
v. N.Y. Mercantile Exch., 660 F.2d 9, 17-19 (2d Cir. 1981) (“claims . . . which were not within
the description of claims assertable by the class” are not part of settlement).
The parties have now agreed on a settlement. Preliminary approval of the proposed
settlement appears to be appropriate.
II.

Facts
A detailed factual background is in the court’s April 8, 2015 memorandum and order.

Berkson I, 97 F. Supp. 3d at 368-76. It is deemed incorporated in this memorandum and order.
Gogo is the dominant provider of Wi-Fi access on domestic airlines. Its website
advertised the cost of a monthly Wi-Fi subscription and the cost of a single day pass. Monthly
access cost approximately $40; a day pass went for about $10.
Plaintiffs allege that, when potential customers registered for the monthly service, no
notice was given about a recurring monthly charge. Gogo, it is claimed, obtained no signature or
affirmative authorization to charge plaintiffs for recurring fees if they failed to cancel the service
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by telephone. Nor did Gogo, it is claimed, send any communication to plaintiffs on a monthly
basis, as is customary, to notify them of continuing new charges if the service was not cancelled
by the subscriber. After the month-long period from the date of original sign-up ended, Gogo
continued to bill each of plaintiffs’ credit cards monthly.
A.

Prior Practice of Defendants

In August 2011, when named plaintiff Welsh claims to have purchased Gogo’s in-flight
Wi–Fi, a potential user of the service was not required by Gogo to affirmatively assent to the
website’s “Terms of Use” when creating an account. An image of the sign-up page is set out
below:
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* indicates required fields

I agree to the Terms of Use

Id. at 372 (enhancements added).
If a user clicked on the underlined phrase “Terms of Use,” a hyperlink would have been
activated, connecting him to a separate screen where, after scrolling down, he or she would have
found detailed choice of law and venue notice. In September 2012, when plaintiff Berkson
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claims to have purchased Gogo’s Wi–Fi service, there was no arbitration provision in the “terms
of use.” It was inserted in December 2012. Id. at 376.
B.

Present Practice of Defendants

After the case was brought, defendants’ practice was changed to alert the customer of
continuing costs. The new interface on defendants’ website displays an easy-to-read matrix that
clearly identifies which of its products automatically renews each month, and which do not. The
new interface is a significant and meaningful improvement in warning consumers of their
financial obligations to defendants. See infra Parts VI. A and B; Expert Report of Dr. Michael
A. Kamins, Nov. 10, 2015, ECF No. 93-1 (“Kamins Report”), at ¶ 9. The present sign-up page
is:
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Automatically Renews

Kamins Report at App’x C (enhancements added).
There has not been any change to defendants’ website with respect to the “terms of use”
hyperlink.
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III.

Procedural History
Named plaintiff Adam Berkson filed a complaint on February 25, 2014 against Gogo

LLC and Gogo Inc. (collectively, “Gogo,” “the company,” or “defendants”). Class Action
Compl., Feb. 25, 2014, ECF No. 1. On behalf of a New York sub-class, he alleged violation of
New York General Business Law § 349, and, on behalf of a nationwide class, he claimed breach
of the implied covenant of good faith and fair dealing, and violation of various consumer
protection statutes. Id. A cause of action on behalf of the nationwide class, unjust enrichment,
was alleged in the alternative. Id. On the same day, a motion for class certification was filed.
Pl.’s Mot. for Class Certification, Feb. 25, 2014, ECF No. 5.
On April 4, 2014, defendants filed a motion to compel arbitration or transfer the action to
the Northern District of Illinois, or, alternatively, to dismiss the action for lack of standing or
failure to state a claim. Notice of Mot., Apr. 4, 2014, ECF No. 9 (“Defs.’ Mot. to Dismiss”).
Plaintiff Berkson, joined by plaintiff Welsh, filed an amended class action complaint
adding three new causes of action for purported violations of several California statutes on April
24, 2014. Am. Class Action Compl., Apr. 24, 2014, ECF No. 17.
On May 12, 2014, defendants again filed a motion to compel arbitration or transfer the
action to the Northern District of Illinois, or, alternatively, to dismiss the amended complaint for
lack of standing or failure to state a claim. Defs.’ Mots. to Dismiss, May 12, 2014, ECF No. 21.
Oral argument was heard on October 15, 2014. See Hr’g Tr., Oct. 15, 2014. Following a
period for additional discovery, the parties submitted supplemental briefing. Order, Feb. 23,
2015, ECF No. 53. On April 8, 2015, the court denied defendants’ motions. See Berkson I.
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The parties then engaged in settlement discussions with the help of a settlement adviser
they chose.
Plaintiffs, on consent, have moved for an order (1) certifying a settlement class pursuant
to Rules 23(a) and (b)(3) of the Federal Rules of Civil Procedure for the purpose of
consummating the agreement, (2) preliminarily approving it, (3) ordering the form and manner
of notice, and (4) setting a date and time for a fairness hearing. See Notice of Pls.’ Unopposed
Mot. for Prelim. Approval of Settlement, Prelim. Certification of Settlement Class, & Approval
of Notice Plan, Oct. 8, 2015, ECF No. 85. Annexed to plaintiffs’ motion was a draft Settlement
Agreement and Release. See Settlement Agreement & Release, Oct. 8, 2015, ECF No. 85-2
(“Settlement Agreement”). Plaintiffs filed an amended motion on December 1, 2015, seeking
leave to file a second amended complaint. See Amended Notice of Pls.’ Unopposed Mot. for
Prelim. Approval of Settlement, Leave to File a Second Amended Compl., Prelim. Certification
of Settlement Class, & Approval of Notice Plan, Dec. 1, 2015, ECF No. 104. Relevant papers
and orders filed in connection with plaintiffs’ motion are appendices 1, 2, and 3 to this opinion.
A preliminary hearing on plaintiffs’ motion was conducted on November 12, 2015 and
December 4, 2015.
IV.

Proposed Settlement
The Settlement Agreement proposes the creation of two classes, an Initial Class and a

Supplemental Class. The Initial Class would include “All Gogo Customers who, during the
Initial Class Period, subscribed to a Monthly Pass but only used the Gogo Service during the first
month of their Subscription Period.” The Initial Class Period is defined as April 1, 2010, to
December 31, 2012. The Supplemental Class would include “All Gogo Customers who, during
the Supplemental Class Period, subscribed to a Monthly Pass but only used the Gogo Service
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during the first month of their subscription.” The Supplemental Class Period is defined as
January 1, 2013, to March 31, 2015. The significance of the January 1, 2013 date dividing the
two proposed classes is that it was on that date that an arbitration clause was added to
defendants’ “terms of use.” The parties contend that the addition of the arbitration clause
reduces the strength of a customer’s claim to damages from litigation, warranting the creation of
a separate class for settlement purposes. See Hr’g Tr., Nov. 12, 2015, at 51:14-21.
Compensation for class members with promotional codes (“promo codes”) allows for
limited “free” use of Gogo’s service. The length of free use awarded varies based on which class
the member is in and how many months of unused service the member had. For members in the
Initial Class, the Settlement Agreement creates three tiers:




1 to 4 months of unused Gogo Service – 1 One-Day Pass;
5 to 8 months of unused Gogo Service – 4 One-Day Passes;
9 or more months of unused Gogo Service – 6 One-Day Passes.

For members in the Supplemental Class, the Settlement Agreement awards each member 1 OneHour Pass.
Each promo code would be valid for one year from the Final Settlement Date. The codes
would be transferrable and could be aggregated to permit more than one hour or day of use at a
time.
Class members would need to complete a claim form and certify under penalty of perjury
that she or he (i) purchased a Monthly Pass during the Initial Class Period or Supplemental Class
Period and used the Gogo Service only during the first month of the subscription period, (ii) had
no knowledge of the recurring monthly charges for the Monthly Pass, and (iii) personally paid
the recurring Monthly Pass charge(s) and was not reimbursed by a third party or refunded by
Gogo.
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The Settlement Agreement provides up to $5,000 to each named plaintiff as a service
award. Up to $750,000 as a fee to class counsel is also agreed upon.
V.

Law
“A district court may approve a settlement of a class action only if it determines that the

settlement is ‘fair, adequate, and reasonable, and not a product of collusion.’” In re Sony Corp.
SXRD, 448 F. App’x 85, 86 (2d Cir. 2011) (quoting Joel A. v. Giuliani, 218 F.3d 132, 138 (2d
Cir. 2000)).
The determination begins with a preliminary review by the court of the fairness of the
proposed settlement agreement. Passafiume v. NRA Grp., LLC, 274 F.R.D. 424, 430 (E.D.N.Y.
2010) (citing In re Nasdaq Market–Makers Antitrust Litig., 176 F.R.D. 99, 102 (S.D.N.Y.
1997)); see also Manual for Complex Litigation § 21.632 (4th ed.).
Preliminary approval of a proposed settlement is appropriate where
it is the result of serious, informed, non-collusive (“arm’s length”)
negotiations, where there are no grounds to doubt its fairness and
no other obvious deficiencies (such as unduly preferential
treatment of class representatives or of segments of the class, or
excessive compensation for attorneys), and where the settlement
appears to fall within the range of possible approval.
Cohen v. J.P. Morgan Chase & Co., 262 F.R.D. 153, 157 (E.D.N.Y. 2009). “[W]here the
proposed settlement appears to be the product of serious, informed, non-collusive negotiations,
has no obvious deficiencies, does not improperly grant preferential treatment to class
representative or segments of the class and falls within the reasonable range of approval,
preliminary approval is granted.” Bourlas v. Davis Law Assocs., 237 F.R.D. 345, 355 (E.D.N.Y.
2006) (quoting In re Nasdaq Antitrust Litig., 176 F.R.D. at 102).
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Once the court has made a preliminary determination that the settlement agreement is fair
or within the range of reasonableness, Federal Rule of Civil Procedure 23(e) sets forth the
procedures that must be followed:
(1)

The court must direct notice in a reasonable manner to all class
members who would be bound by the proposal.

(2)

If the proposal would bind class members, the court may approve it
only after a hearing and on finding that it is fair, reasonable, and
adequate.

(3)

The parties seeking approval must file a statement identifying any
agreement made in connection with the proposal.

(4)

If the class action was previously certified under Rule 23(b)(3), the
court may refuse to approve a settlement unless it affords a new
opportunity to request exclusion to individual class members who
had an earlier opportunity to request exclusion but did not do so.

(5)

Any class member may object to the proposal if it requires court
approval under this subdivision (e); the objection may be
withdrawn only with the court’s approval.

Fed. R. Civ. P. 23(e).
If the proposed class settlement includes the awarding of “coupons,” “the court may
approve the proposed settlement only after a hearing to determine whether, and making a written
finding that, the settlement is fair, reasonable, and adequate for class members.” 28 U.S.C. §
1712(e).
At this second stage, “[t]o evaluate whether a class settlement is fair, a district court
examines (1) the negotiations that led up to the settlement, and (2) the substantive terms of the
settlement.” In re Air Cargo Shipping Servs. Antitrust Litig., No. 06-MD-1775, 2009 WL
3077396, *6 (E.D.N.Y. Sept. 25, 2009) (citing In re Holocaust Victim Assets Litig., 105 F. Supp.
2d 139, 145 (E.D.N.Y. 2000)). The fairness of the substantive terms of the proposed settlement
is governed by Grinnell factors. They include:
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(1)

the complexity, expense and likely duration of the litigation;

(2)

the reaction of the class to the settlement;

(3)

the stage of the proceedings and the amount of discovery
completed;

(4)

the risks of establishing liability;

(5)

the risks of establishing damages;

(6)

the risks of maintaining the class action through the trial;

(7)

the ability of the defendants to withstand a greater judgment;

(8)

the range of reasonableness of the settlement fund in light of the
best possible recovery; and

(9)

the range of reasonableness of the settlement fund to a possible
recovery in light of all the attendant risks of litigation.

City of Detroit v. Grinnell Corp., 495 F.2d 448, 463 (2d Cir. 1974), abrogated on other grounds
by Goldberger v. Integrated Res., Inc., 209 F.3d 43 (2d Cir. 2000).
It is proper to consider as a tenth factor the social utility of the proposed settlement.
Meeting the tenth requirement of social utility may entail going beyond the four-corners of the
complaint, considering issues related to the specific claims alleged, and evaluating how the
proposed settlement will impact those issues and persons not in the class. It includes such
matters as the effect of arbitration, venue and choice of law clauses previously ruled upon. See
Berkson I.
Only after considering each of these ten factors may this court approve this class action
settlement agreement.
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VI.

Preliminary approval is appropriate
A.

Generally, settlements that can be characterized
as “coupon” settlements are disfavored

In the class action settlement context, “a coupon is a discount on another product or
service offered by the defendant in the lawsuit, with the critical factor being that the
nonpecuniary benefit forces future business with the defendant.” William B. Rubenstein, 4
Newberg on Class Actions § 12:11 (5th ed. 2015); see, e.g., In re Sw. Airlines Voucher Litig.,
799 F.3d 701, 706 (7th Cir. 2015) (rejecting narrow definition of coupon, finding term applies to
vouchers for a free product).
Coupon settlements have been widely criticized. See, e.g., Eubank v. Pella Corp., 753
F.3d 718, 725 (7th Cir. 2014) (identifying the use of coupons as “a warning sign of a
questionable settlement”); Figueroa v. Sharper Image Corp., 517 F. Supp. 2d 1292, 1321 (S.D.
Fla. 2007) (“coupon settlements have been severely criticized by commentators in the field . . .
[and] are strongly disfavored by the Attorneys General of most of the states”).
Professor Christopher Leslie explained that the “three major problems with coupon
settlements” are: first, “it is doubtful that coupon settlements provide meaningful compensation
to most class members”; second, “coupon settlements often fail to disgorge ill-gotten gains from
the defendant”; and third, “coupon settlements . . . raise concerns because they may require the
class members to do future business with the defendant in order to receive compensation.”
Christopher Leslie, The Need to Study Coupon Settlements in Class Action Litigation, 18 Geo. J.
Legal Ethics 1395, 1396-97 (2005); see also Newberg on Class Actions, supra, at § 12:8
(identifying the problems with coupon settlements to include that they “may offer scant
compensation, [are] unlikely to disgorge or deter, and compel a class to continue its relationship
with an alleged wrong-doer,” and summarizing the status of the use of coupons in class
14

settlements as “generally disfavored”); Nat’l Ass’n of Consumer Advocates, Standards and
Guidelines for Litigating and Settling Consumer Class Actions, 24-28 (3d ed. 2014) (discussing
problems with coupon class settlements).
Of particular note is Congress’s explicit disfavoring of coupon settlements. The Senate
Committee on the Judiciary, in its report on The Class Action Fairness Act of 2005 (“CAFA”),
explained that one of the problems that CAFA was designed to address was “[a]busive class
action settlements in which plaintiffs receive promotional coupons or other nominal damages
while class counsel receive large fees . . . .” S. Rep. No. 109-14, at 33 (2005), as reprinted in
2005 U.S.C.C.A.N. 3, 33. Part of the solution CAFA provided to the coupon problem was the
inclusion of a consumer class action bill of rights in which Congress made the following finding:
“Class members often receive little or no benefit from class actions, and are sometimes harmed,
such as where— (A) counsel are awarded large fees, while leaving class members with coupons
or other awards of little or no value . . . .” Class Action Fairness Act of 2005, Pub. L. No. 1092, § 2(a)(3), 119 Stat. 4 (2005) (emphasis added).
Often rejected are proposed settlements that offer injured class members coupon-like
compensation. See, e.g., Reed v. Cont’l Guest Servs. Corp., No. 10-CV-5642, 2011 WL
1311886, *3 (S.D.N.Y. Apr. 4, 2011) (discussing problems with proposed settlement agreement
that provided vouchers and discount codes); Wilson v. DirectBuy, Inc., No. 09-CV-590, 2011
WL 2050537, *6-7 (D. Conn. May 16, 2011) (denying final approval of settlement agreement
that provided for a period of free membership to defendant’s service); In re Compact Disc
Minimum Advert. Price Antitrust Litig., 216 F.R.D. 197, 219-222 (D. Me. 2003) (denying final
approval of settlement agreement that created a discount program of insignificant value that only
some of the class members might want to, or could, use).
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The principal component of the proposed Settlement Agreement is the provision of
promo codes. Plaintiff argues that the promo codes that will be the primary part of the
Settlement Agreement “are not discounts or coupons in any manner.” Mem. of Law in Supp. of
Pls.’ Unopposed Mot. for Prelim. Approval of Settlement, Prelim. Certification of Settlement
Class, and Approval of Notice Plan, Oct. 8, 2015, ECF No. 85-1, at 4. Promo codes in this case
do have the flavor and scent of coupons.
As part of the final settlement, the court suggests that the administrator carrying out
notice and other execution requirements attempt to set up a market for the promo codes enabling
recipients to convert them to a cash equivalent. Such a market will supplement existing online
marketplaces such as E-Bay and Craigslist by providing a forum where promo code recipients
will be able exchange their codes for cash without needing to find a third-party purchaser. The
market would act as a cashier’s desk. This market would take the curse of a “coupon”
characterization out of the case. The creation of such a market is not essential to approval of the
present settlement.
B.

The special nature of the class in this case and social utility that has already
been achieved make the proposed coupon settlement appropriate

The proposed settlement is found to be the result of serious, informed, and non-collusive
negotiations. The parties utilized the services of Hon. Arthur J. Boylan, former Chief Magistrate
Judge for the United States District Court for the District of Minnesota, during their settlement
negotiations. See Hr’g Tr., Nov. 12, 2015, at 3:25-4:3.
Although a cash payment would be preferable, a settlement which provides what might
be characterized as coupons as a primary benefit is “within the range of possible approval.”
Cohen, 262 F.R.D. at 157. Specifically, the parties submitted convincing evidence that a
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significant portion of the class consists of repeat consumers who are sophisticated business
persons likely to use defendants’ service and the promo codes during the next year. See, e.g.,
Hr’g Tr., Nov. 12, 2015, at 17:10-22. The promo codes are likely to provide meaningful
compensation. See Letter from Anthony J. Laura, Dec. 1, 2015, ECF No. 107; Decl. of Richard
Simmons, Dec. 1, 2015, ECF No. 106.
The action has already achieved a social utility. In response to the instant suit,
defendants have changed their website to clearly indicate that their plans are automatically
renewing and will result in a recurring monthly charge. That this change has already been made
obviates the need for injunctive relief as part of the settlement. The opinion of April 8, 2015
ruling the references to arbitration, venue and choice of law unenforceable remain in force. It is
a factor to be relied upon in deciding reasonableness of the limited relief provided by the
settlement.
C.

Fee Award

The proposed Settlement Agreement provides for incentive awards to each named
plaintiff in the amount of $5,000. Such fee awards are subject to strict scrutiny and are based
upon the named plaintiffs’ effort in the case:
The guiding standard in determining an incentive award is broadly
stated as being the existence of special circumstances including the
personal risk (if any) incurred by the plaintiff-applicant in
becoming and continuing as a litigant, the time and effort
expended by that plaintiff in assisting in the prosecution of the
litigation or in bringing to bear added value (e.g., factual
expertise), any other burdens sustained by that plaintiff in lending
himself or herself to the prosecution of the claim, and, of course,
the ultimate recovery.
Roberts v. Texaco, Inc., 979 F. Supp. 185, 200 (S.D.N.Y. 1997) (granting incentive award where
named plaintiffs faced threats of retaliation and physical harm); cf. Torres v. Toback, Bernstein
17

& Reiss LLP, No. 11-CV-1368, 2014 WL 1330957, at *4 (E.D.N.Y. Mar. 31, 2014) (expressing
“concern” over proposed incentive award of $8,500 for plaintiff who “retain[ed] and organiz[ed]
papers that were crucial to the prosecution of this case, and . . . withdrew individual claims
against Defendants that did not generally apply to the sub-classes,” concluding amount was
“grossly disproportionate” to the $60 or $67 absent class members would receive); Sheppard v.
Consol. Edison Co., No. 94-CV-403, 2000 WL 33313540, at *6 (E.D.N.Y. Dec. 21, 2000)
(rejecting settlement with incentive award where basis for award was that named plaintiffs sat for
depositions).
The value a class member will receive from the proposed Settlement Agreement is likely
to be less than $100. It does not appear that named plaintiffs risked any extraordinary harm or
lend any special expertise to the action. In light of these facts, the proposed $5,000 must be
justified at the hearing as reasonable. There appears to be no bar for finding that “the interests of
the class have been relegated to the back seat.” Reed, 2011 WL 1311886, at *4 (quoting
Women’s Comm. For Equal Employ’t Opportunity v. Nat’l Broad. Co., 76 F.R.D. 173, 180
(S.D.N.Y. 1977)).
The proposed Settlement Agreement provides for class counsel to be awarded up to
$750,000. Although counsel has spent time responding to motions, engaging in discovery, and
negotiating a settlement, the fee sought must be justified at the hearing on reasonableness. See
28 U.S.C. §§ 1712(a)-(c) (providing how attorney’s fees are to be awarded in settlements
involving coupons); Hensley v. Eckerhart, 461 U.S. 424, 437 (1983) (court must consider “the
relationship between the amount of the fee awarded and the results obtained” in awarding
counsel fees); In re HP Inkjet Printer Litig., 716 F.3d 1173, 1182 (9th Cir. 2013) (counsel’s fee
must be based on value of relief obtained for class, which is the redemption value of the
18
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ZKLFKFRXOGKDYHEHHQDVVHUWHGLQWKH$FWLRQ

$*5((0(17
 '(),1,7,216


7KHWHUP"Claim" PHDQV DUHTXHVWVXEPLWWHGE\D&ODVV0HPEHULQWKH

IRUPDQQH[HGKHUHWRDV([KLELW$IRUFRPSHQVDWLRQLQDFFRUGDQFHZLWKWKHHOLJLELOLW\FULWHULDVHW
IRUWKLQSDUDJUDSK H RIWKH6HWWOHPHQW$JUHHPHQW


7KHWHUP"Claimant" PHDQVD&ODVV0HPEHUZKRILOHVD&ODLP7KH

SURFHVVDQGHOLJLELOLW\FULWHULDIRUILOLQJD&ODLPDUHVHWIRUWKLQWKLV6HWWOHPHQW$JUHHPHQW


7KHWHUP"Claims Administrator" PHDQV$QDO\WLFV//&DQGZLOOEH

UHVSRQVLEOHIRUDPRQJRWKHUVWKLQJV L SURYLGLQJQRWLFHDVFRQWHPSODWHGKHUHLQ LL UHFHLYLQJ
DQGWUDFNLQJ&ODLPVDQGRSWRXWQRWLFHV LLL YHULI\LQJWKHYDOLGIXOODQGFRPSOHWHVXEPLVVLRQRI
&ODLPV LY YHULI\LQJWKHHOLJLELOLW\FULWHULDIRUFRPSHQVDWLRQWR&ODLPDQWVXVLQJWKHLQIRUPDWLRQ
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VXEPLWWHGLQWKH&ODLPVDQGUHFRUGVPDLQWDLQHGE\*RJRDQG Y FDOFXODWLQJDQGDGYLVLQJ*RJR
RIWKHFRPSHQVDWLRQGXHXQGHUWKH6HWWOHPHQW$JUHHPHQWLIDQ\WRHDFK&ODLPDQW


7KHWHUP"Class Counsel" PHDQVWKHODZILUPRI5HHVH//3



7KHWHUP³Class Settlement Website´PHDQVWKH,QWHUQHWZHEVLWHWREH

HVWDEOLVKHGE\WKH$GPLQLVWUDWRUDVVHWIRUWKLQ6HFWLRQEHORZ


7KHWHUP"Court" PHDQVWKH8QLWHG6WDWHV'LVWULFW&RXUWIRUWKH(DVWHUQ

'LVWULFW1HZ<RUN


7KHWHUP"Email Notice" PHDQVWKHHPDLOQRWLFHVWREHSURYLGHGSXUVXDQW

WR6HFWLRQEHORZ


7KH WHUP “Eligible Class Members” PHDQV &ODVV 0HPEHUV ZKR DIWHU

YHULILFDWLRQ E\ WKH &ODLPV $GPLQLVWUDWRU KDYH YDOLGO\ DQG IXOO\ FRPSOHWHG DQG VXEPLWWHG D
&ODLPIRUPDQGDUHGHHPHGWRVDWLVI\WKHHOLJLELOLW\FULWHULDVHWIRUWKLQSDUDJUDSK G RIWKLV
6HWWOHPHQW$JUHHPHQW


7KH WHUP "Fairness Hearing" PHDQV WKH KHDULQJ DW ZKLFK WKH &RXUW

GHFLGHVZKHWKHUWRDSSURYHWKLV6HWWOHPHQW$JUHHPHQWDVEHLQJIDLUUHDVRQDEOHDQGDGHTXDWH
 7KH WHUP "Final Order and Judgment" PHDQV DQ RUGHU DQG MXGJPHQW
ILQDOO\DSSURYLQJWKH6HWWOHPHQWRIWKLV$FWLRQDVDJUHHGXSRQE\WKH3DUWLHVDQGVXEPLWWHGWR
WKH&RXUWLQWKHIRUPDQQH[HGKHUHWRDV([KLELW%
 7KHWHUP"Final Settlement Date" PHDQVWKHGDWHRQZKLFKHLWKHURIWKH
IROORZLQJHYHQWVKDVRFFXUUHG D LIQRDSSHDORUUHTXHVWIRUUHYLHZLVILOHGRUPDGHWKLUW\RQH
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  GD\V DIWHU 'HIHQGDQWV UHFHLYH (&) QRWLFH IURP 3ODLQWLIIV¶ &RXQVHO RU WKH &RXUW WKDW WKH
&RXUWHQWHUHGWKH)LQDO2UGHUDQG-XGJPHQWRU E LIDQ\DSSHDORUUHTXHVWIRUUHYLHZLVILOHGRU
PDGH IRXUWHHQ   GD\V DIWHU WKH GDWH RQ ZKLFK 3ODLQWLIIV ILOH DQG 'HIHQGDQWV UHFHLYH (&)
QRWLFH WKDW D FRXUW HQWHUHG DQ RUGHU DIILUPLQJ WKH )LQDO 2UGHU DQG -XGJPHQW RU GLVPLVVHG WKH
DSSHDORURWKHUZLVHGHQLHGUHYLHZDQGWKHWLPHIRUVHHNLQJDOODSSHDOVKDVH[SLUHG
 7KH WHUP "Gogo’s Counsel" PHDQV WKH ODZ ILUP RI (SVWHLQ %HFNHU 
*UHHQ3&
 7KH WHUPV "Initial Class" DQG "Initial Class Members" PHDQ DOO *RJR
&XVWRPHUVZKRGXULQJWKH,QLWLDO&ODVV3HULRGVXEVFULEHGWRD0RQWKO\3DVVEXWRQO\XVHGWKH
*RJR 6HUYLFH GXULQJ WKH ILUVW PRQWK RI WKHLU 6XEVFULSWLRQ 3HULRG  7KH WHUPV “Supplemental
Class” and “Supplemental Class Members” PHDQ DOO *RJR &XVWRPHUV ZKR GXULQJ WKH
6XSSOHPHQWDO&ODVV3HULRGVXEVFULEHGWRD0RQWKO\3DVVEXWRQO\XVHGWKH*RJR6HUYLFHGXULQJ
WKH ILUVW PRQWK RI WKHLU VXEVFULSWLRQ  7KH WHUP “Class” PHDQV WKH ,QLWLDO &ODVV DQG WKH
6XSSOHPHQWDO &ODVV  7KH WHUP “Class Members” PHDQV WKH ,QLWLDO &ODVV 0HPEHUV DQG WKH
6XSSOHPHQWDO&ODVV0HPEHUV
 7KH WHUP "Initial Class Period" PHDQV $SULO   WR 'HFHPEHU 
7KHWHUP“Supplemental Class Period” PHDQV-DQXDU\WR0DUFK7KH
WHUP“Class Period” PHDQVWKH,QLWLDO&ODVV3HULRGDQG6XSSOHPHQWDO&ODVV3HULRG
 7KHWHUP"Monthly Pass” PHDQVDPRQWKO\VXEVFULSWLRQWR*RJR6HUYLFH
SXUFKDVHGE\D*RJRFXVWRPHUFRPSULVHGRIDUHFXUULQJPRQWKO\FKDUJHDQGFRQWLQXRXVPRQWKO\
DFFHVVWR*RJR6HUYLFHXQWLOFDQFHOOHG
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7KH WHUP "Notice" PHDQV WKH OHJDO QRWLFH RI WKH SURSRVHG 6HWWOHPHQW

WHUPV DV DSSURYHG E\ &ODVV &RXQVHO *RJR¶V &RXQVHO DQG WKH &RXUW WR EH SURYLGHG WR &ODVV
0HPEHUVXQGHU6HFWLRQRIWKLV6HWWOHPHQW$JUHHPHQW
 7KH WHUP ³Notice Plan´ PHDQV WKH SODQ IRU SURYLGLQJ 1RWLFH RI WKLV
6HWWOHPHQWWRWKH6HWWOHPHQW&ODVV0HPEHUVDVVHWIRUWKLQ6HFWLRQ,9EHORZ
 7KH WHUP "Named Plaintiffs" PHDQV 3ODLQWLII $GDP %HUNVRQ .HUU\
:HOVKDQG.DWK\/H3HQVNH
 7KHWHUP“One-Day Pass”PHDQVDFFHVVWR*RJR6HUYLFHRQRQH,QWHUQHW
UHDG\GHYLFHIRURQHFDOHQGDUGD\


7KH WHUP "One-Hour Pass” PHDQV DFFHVV WR *RJR 6HUYLFH RQ RQH

,QWHUQHWUHDG\GHYLFHIRURQHFRQVHFXWLYHKRXU
 7KH WHUP "Preliminary Approval and Provisional Class Certification
Order" RU "Preliminary Approval Order" PHDQV DQ RUGHU LQ WKH IRUP DQQH[HG KHUHWR DV
([KLELW&SUHOLPLQDULO\DSSURYLQJWKH6HWWOHPHQWRIWKLV$FWLRQDQGSURYLVLRQDOO\FHUWLI\LQJWKH
&ODVV7KH3DUWLHVDJUHHWKDWWKHSURSRVHGIRUPRI3UHOLPLQDU\$SSURYDODQG3URYLVLRQDO&ODVV
&HUWLILFDWLRQ 2UGHU VKDOO EH VXEPLWWHG ZLWK 3ODLQWLIIV¶ PRWLRQ IRU 3UHOLPLQDU\ $SSURYDO RI WKH
6HWWOHPHQWDQGIRU3URYLVLRQDO&ODVV&HUWLILFDWLRQ
 7KH WHUP "Promo Code" PHDQV D SURPRWLRQDO FRGH LVVXHG E\ *RJR
WKURXJKWKH&ODLPV$GPLQLVWUDWRUDVFRPSHQVDWLRQWR&ODLPDQWVZKRVH&ODLPVDUHGHWHUPLQHGWR
KDYHYDOLGO\VXEPLWWHGD&ODLP)RUPDQGZKRKDYHVDWLVILHGWKHHOLJLELOLW\FULWHULD
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 7KH WHUP "Settlement" PHDQV WKH VHWWOHPHQW RI WKLV $FWLRQ DQG UHODWHG
FODLPV
 7KHSOXUDORIDQ\WHUPGHILQHGKHUHLQLQFOXGHVWKHVLQJXODUDQGYLFHYHUVD



6(77/(0(177(506


6HWWOHPHQW&RPSHQVDWLRQ$VFRQVLGHUDWLRQIRUWKH6HWWOHPHQWDQGVXEMHFW

WR&RXUWDSSURYDORIWKLV6HWWOHPHQW$JUHHPHQWZLWKRXWDOWHUDWLRQRIWKH6HWWOHPHQW7HUPVWKH
&ODLPV $GPLQLVWUDWRUZLOO SURYLGH 3URPR&RGHV LQW\SH DQG DPRXQW DV VHW IRUWKLQSDUDJUDSK
 F  RI WKLV 6HWWOHPHQW $JUHHPHQW WR &ODVV 0HPEHUV ZKR VDWLVI\ WKH HOLJLELOLW\ FULWHULD VHW
IRUWKLQSDUDJUDSK E RIWKLV6HWWOHPHQW$JUHHPHQW,QQRFLUFXPVWDQFHZLOO'HIHQGDQWVEH
REOLJDWHGWRSD\DQ\DPRXQWRULVVXHDQ\3URPR&RGHVRWKHUWKDQWR(OLJLEOH&ODVV0HPEHUVDQG
LQWKHW\SHDQGDPRXQWVVSHFLILHGLQWKHFRPSHQVDWLRQWLHUVVHWIRUWKLQSDUDJUDSK F RIWKLV
6HWWOHPHQW$JUHHPHQW
D  $GPLQLVWUDWLYH &RVWV $Q\ DQG DOO FRVWV DQG IHHV FKDUJHG E\ WKH &ODLPV

$GPLQLVWUDWRU VKDOO EHERUQH E\'HIHQGDQWV 'HIHQGDQWV VKDOO DOVR EHDU
DOOFRVWVRIQRWLFH
E  (OLJLELOLW\&ULWHULDIRU&ODVV0HPEHUVWR5HFHLYH&RPSHQVDWLRQ,Q

RUGHUWREHHOLJLEOHWRUHFHLYHFRPSHQVDWLRQXQGHUWKH6HWWOHPHQWD&ODVV
0HPEHUPXVWVXEMHFWWRYHULILFDWLRQE\WKH&ODLPV$GPLQLVWUDWRU


)XOO\FRPSOHWHDQGVXEPLWWRWKH&ODLPV$GPLQLVWUDWRUD&ODLPLQ

WKHIRUPVSHFLILHGLQ([KLELW$




&HUWLI\XQGHUSHQDOW\RISHUMXU\WKDW V KHSXUFKDVHGD0RQWKO\
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3DVVGXULQJWKH,QLWLDO&ODVV3HULRGRU6XSSOHPHQWDO&ODVV3HULRGDQGXVHG
WKH*RJR6HUYLFHRQO\GXULQJWKHILUVWPRQWKRIWKHVXEVFULSWLRQSHULRG


&HUWLI\XQGHUSHQDOW\RISHUMXU\WKDW V KHKDGQRNQRZOHGJHRIWKH

UHFXUULQJPRQWKO\FKDUJHVIRUWKH0RQWKO\3DVV


&HUWLI\XQGHUSHQDOW\RISHUMXU\WKDW V KHSHUVRQDOO\SDLGWKH

UHFXUULQJ0RQWKO\3DVVFKDUJH V DQGZDVQRWUHLPEXUVHGWKRVHFKDUJHV
E\DWKLUGSDUW\RUUHIXQGHGWKRVHFKDUJHVE\*RJR
F  &RPSHQVDWLRQ DQG &RPSHQVDWLRQ 7LHUV  (OLJLEOH &ODVV 0HPEHUV VKDOO

UHFHLYH*RJR3URPR&RGHVDFFRUGLQJWRWKHIROORZLQJFRPSHQVDWLRQWLHUV
 ,QLWLDO&ODVV0HPEHU7LHUVDQG&RPSHQVDWLRQ
 WR  PRQWKV RI XQXVHG *RJR 6HUYLFH   2QH'D\ 3DVV
 WR  PRQWKV RI XQXVHG *RJR 6HUYLFH   2QH'D\ 3DVVHV
RUPRUHPRQWKVRIXQXVHG*RJR6HUYLFH±2QH'D\3DVVHV
 6XSSOHPHQWDO&ODVV0HPEHU&RPSHQVDWLRQ2QH+RXU3DVV
G

,VVXDQFHRI3URPR&RGHV
L

7KH&ODLPV$GPLQLVWUDWRUVKDOOQRWLI\*RJRRIWKHW\SHDQGDPRXQW
RI3URPR&RGHVWREHDZDUGHGWRHDFK(OLJLEOH&ODVV0HPEHUXQGHU
SDUDJUDSK F :LWKLQILIWHHQ  GD\VRIVXFKQRWLILFDWLRQ*RJR
VKDOOSURYLGHWKH3URPR&RGHVWRWKH&ODLPV$GPLQLVWUDWRUDQGWKH
&ODLPV$GPLQLVWUDWRUVKDOOWKHQLVVXHWKHUHTXLVLWH3URPR&RGH V E\
HPDLOWRWKH(OLJLEOH&ODVV0HPEHUDWWKHHPDLODGGUHVVSURYLGHGLQ
WKH&ODLPIRUP
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LL 

7KH3URPR&RGHVVKDOOEHUHGHHPDEOHIRUWKHXVHRI*RJR6HUYLFH
IRU D SHULRG RI XS WR RQH \HDU IURP WKH )LQDO 6HWWOHPHQW 'DWH DW
ZKLFK SRLQW WKH\ VKDOO H[SLUH  7KH 3URPR &RGHV PD\ EH
WUDQVIHUUHG E\ DQ (OLJLEOH &ODVV 0HPEHU WR DQRWKHU LQGLYLGXDO D
³7UDQVIHUHH´ 7KH3URPR&RGHVPD\EHDJJUHJDWHG7KH3URPR
&RGHV DOVR PD\ EH FRQVROLGDWHG IRUXVH VXFKWKDW PRUH WKDQ RQH
2QH+RXU 3DVVHV PD\ EH FRPELQHG IRU WZR RU PRUH FRQVHFXWLYH
KRXUVRIXVHRI*RJR6HUYLFH

LLL 

7KH3URPR&RGHVDUHQRWGLVFRXQWVRUFRXSRQVLQDQ\PDQQHUDQG
VKDOOEHUHGHHPDEOHIRU*RJR6HUYLFHZLWKRXWDQ\UHTXLUHPHQWE\
DQ(OLJLEOH&ODVV0HPEHUWRPDNHDQ\DFFRPSDQ\LQJSD\PHQWWR
*RJR DORQJ ZLWK RU WR RWKHUZLVH HIIHFW VXFK UHGHPSWLRQ  7KH
3URPR &RGHV DUH QRW HOLJLEOH IRU XVH LQ DQ\ PDQQHU RWKHU WKDQ
FRQWLQXRXVXVH VXFK WKDWDQ\ XQXVHGWLPHUHPDLQLQJRQ D3URPR
&RGHDIWHULWVXVHVKDOOEHIRUIHLWHG

H

(DFK &ODLPDQW¶V HOLJLELOLW\ RU GLVTXDOLILFDWLRQ IURP HOLJLELOLW\ IRU

FRPSHQVDWLRQ XQGHU WKLV 6HWWOHPHQW VKDOO EH GHWHUPLQHG E\ WKH &ODLPV $GPLQLVWUDWRU  7KHVH
GHWHUPLQDWLRQV ZLOO EH GHHPHG ILQDO DV WR &ODVV 0HPEHUV DQG &ODVV 0HPEHUV ZLOO QRW EH
HQWLWOHGWRFRQWHVWWKHDFFXUDF\RIWKHVHGHWHUPLQDWLRQV
I

,QLVVXLQJWKH3URPR&RGHV*RJRZLOOUHO\RQWKH&ODLPV$GPLQLVWUDWRU

WR GHWHUPLQH WKH UHFLSLHQWV RI WKH 3URPR &RGHV DQG WKHLU W\SH DQG DPRXQW DQG VKDOO QRW EH
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UHVSRQVLEOHWRDQ\&ODVV0HPEHUVLQDQ\PDQQHUIRUDQ\SRWHQWLDOHUURUVLQWKHGHWHUPLQDWLRQV
DQGFDOFXODWLRQVE\WKH&ODLPV$GPLQLVWUDWRU
J

*RJRDQG&ODVV&RXQVHOPD\EXWDUHQRWREOLJDWHGWRYHULI\WKH&ODLPV

$GPLQLVWUDWRU VGHWHUPLQDWLRQVLQFOXGLQJZKHWKHUHDFKLQGLYLGXDO&ODLPDQWLVD&ODVV0HPEHU
DQGRUHQWLWOHGWRUHFHLYHDQ\FRPSHQVDWLRQ



&/$66127,&(
/RQJ)RUP 1RWLFH  ,I WKH &RXUW HQWHUV WKH 3UHOLPLQDU\ $SSURYDO 2UGHU WKH

/RQJ)RUP1RWLFHVXEVWDQWLDOO\LQWKHIRUPDWWDFKHGDV([KLELW'VKDOOEHSRVWHGRQWKH&ODVV
6HWWOHPHQW :HEVLWH  7KH /RQJ)RUP 1RWLFH LV GHVLJQHG WR SURYLGH FRPSUHKHQVLYH DQG HDVLO\
XQGHUVWDQGDEOHQRWLFHRIWKHWHUPVRIWKH6HWWOHPHQW$JUHHPHQW


6XPPDU\ 1RWLFH  ,I WKH &RXUW HQWHUV WKH 3UHOLPLQDU\ $SSURYDO 2UGHU WKH

6XPPDU\ 1RWLFH VXEVWDQWLDOO\ LQ WKH IRUP DWWDFKHG DV ([KLELW ( VKDOO EH WUDQVPLWWHG WR HDFK
&ODVV 0HPEHU   7KH 6XPPDU\ 1RWLFH LV GHVLJQHG WR SURYLGH WKH &ODVV 0HPEHUV PDWHULDO
LQIRUPDWLRQDERXWWKHFODVVDFWLRQVHWWOHPHQWDQGGLUHFWWKHPWRWKH/RQJ)RUP1RWLFHSRVWHGRQ
WKH&ODVV6HWWOHPHQW:HEVLWH


7LPH IRU 7UDQVPLVVLRQ RI 6XPPDU\ 1RWLFH :LWKLQILIWHHQ  FDOHQGDUGD\V

DIWHUHQWU\RIWKH3UHOLPLQDU\$SSURYDO2UGHU*RJRVKDOOSURYLGHWRWKH&ODLPV$GPLQLVWUDWRU
WKHHPDLODGGUHVVFXUUHQWO\DVVRFLDWHGZLWKHDFK&ODVV0HPEHU¶V*RJRDFFRXQW:LWKLQILIWHHQ
 FDOHQGDUGD\VDIWHUUHFHLYLQJFODVVWKHDIRUHVDLGHPDLODGGUHVVHVWKH&ODLPV$GPLQLVWUDWRU
ZLOOWUDQVPLWWKH6XPPDU\1RWLFHWRHDFK&ODVV0HPEHU¶VHPDLODGGUHVVSURYLGHGE\*RJR7KH
6XPPDU\ 1RWLFH ZLOO DOVR SURYLGH D OLQN WR WKH &ODVV 6HWWOHPHQW :HEVLWH GHVFULEHG EHORZ LQ
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SDUDJUDSK  WKDW VKDOO FRQWDLQ DPRQJ RWKHU LWHPV WKH /RQJ)RUP 1RWLFH WKLV 6HWWOHPHQW
$JUHHPHQWDQGRWKHUGRFXPHQWVLGHQWLILHGEHORZLQSDUDJUDSK


&$)$1RWLFH7KH3DUWLHVDJUHHWKDWWKH&ODLPV$GPLQLVWUDWRUVKDOOVHUYHQRWLFH

RIWKHVHWWOHPHQW YLD)HGHUDO([SUHVV WKDWPHHWVWKHUHTXLUHPHQWVRI&$)$86&
RQ WKH DSSURSULDWH IHGHUDO DQG VWDWH RIILFLDOV QR ODWHU WKDQ  GD\V DIWHU WKH ILOLQJ RI WKLV
6HWWOHPHQW$JUHHPHQWZLWKWKH&RXUW


&ODVV 6HWWOHPHQW :HEVLWH  7KH &ODLPV $GPLQLVWUDWRU ZLOOFUHDWHDQGPDLQWDLQ

WKH &ODVV 6HWWOHPHQW :HEVLWH WR EH DFWLYDWHG ZLWKLQ  GD\V RI 3UHOLPLQDU\ $SSURYDO  7KH
$GPLQLVWUDWRU V UHVSRQVLELOLWLHV ZLOO DOVR LQFOXGH VHFXULQJ DQ DSSURSULDWH 85/ VXFK DV
ZZZJRJRFODVVDFWLRQVHWWOHPHQWFRP  7KH &ODVV 6HWWOHPHQW :HEVLWH ZLOO SRVW WKH VHWWOHPHQW
GRFXPHQWVDQGFDVHUHODWHGGRFXPHQWVVXFKDVWKH6HWWOHPHQW$JUHHPHQWWKH6XPPDU\1RWLFH
WKH/RQJ)RUP 1RWLFHDQGWKH3UHOLPLQDU\$SSURYDO2UGHU,QDGGLWLRQWKH&ODVV6HWWOHPHQW
:HEVLWHZLOOLQFOXGHSURFHGXUDOLQIRUPDWLRQUHJDUGLQJWKHVWDWXVRIWKH&RXUWDSSURYDOSURFHVV
VXFKDVDQDQQRXQFHPHQWRIWKH)LQDO$SSURYDO+HDULQJ'DWHZKHQWKH)LQDO$SSURYDO2UGHU
DQG-XGJPHQWKDVEHHQHQWHUHGDQGZKHQWKH(IIHFWLYH'DWHKDVEHHQUHDFKHG


&RVWRI1RWLFH7KHFRVWRIWKHDERYH1RWLFH3ODQVKDOOEHSDLGE\'HIHQGDQWV



3URRI RI 1RWLFH 1R ODWHU WKDQ VHYHQ   FDOHQGDU GD\V EHIRUH WKH ILOLQJ RI

3ODLQWLIIV  PRWLRQ LQ VXSSRUW RI WKH )LQDO 2UGHU DQG -XGJPHQW &ODVV &RXQVHO ZLOO REWDLQ D
GHFODUDWLRQIURPWKH&ODLPV$GPLQLVWUDWRUFRQILUPLQJWKDWLWKDVSURYLGHGWKH&ODVVZLWKQRWLFH
RIWKHSURSRVHG6HWWOHPHQWLQDFFRUGDQFHZLWKWKLV6HFWLRQ


&/$,06352&(66


7KH &ODLPV $GPLQLVWUDWRU VKDOO LPSOHPHQW DQ RQOLQH SURFHVV IRU &ODVV

0HPEHUV WR VXEPLW &ODLPV ZKLFK VKDOO EH GLUHFWO\ DFFHVVLEOH YLD D K\SHUOLQN IURP WKH HPDLO
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1RWLFH&ODVV0HPEHUVVKDOOEHUHTXLUHGWRVXEPLWD&ODLPQRODWHUWKDQIRXU  PRQWKVIURP
WKH)LQDO6HWWOHPHQW'DWH


,QRUGHUWRVXEPLWD&ODLP&ODLPDQWVZLOOEHUHTXLUHGWRFHUWLI\XQGHURDWK

WRWKHLWHPVVSHFLILHGLQSDUDJUDSK E &ODLPDQWVDOVRZLOOEHUHTXLUHGWRSURYLGHWKHLU*RJR
DFFRXQW 8VHU ,' RU HPDLO DGGUHVV DVVRFLDWHG ZLWK WKHLU *RJR DFFRXQW QDPH DQG PDLOLQJ
DGGUHVVVRWKDWWKH&ODLPV$GPLQLVWUDWRUPD\YHULI\WKDWWKH\DUHD&ODVV0HPEHU


1R&ODLPDQWVKDOOEHSHUPLWWHGWRVXEPLWPRUHWKDQRQH&ODLPIRUWKHVDPH

0RQWKO\3DVVVXEVFULSWLRQ$&ODLPDQWVKDOOEHSHUPLWWHGWRVXEPLWPRUHWKDQRQH&ODLPIRUP
LIWKH&ODLPDQWKDGPRUHWKDQRQH0RQWKO\3DVVVXEVFULSWLRQ


7KH 3DUWLHV DJUHH WR FRRSHUDWH LQ ILQDOL]LQJ DQ\ RWKHU GHWDLOV QHHGHG WR

LPSOHPHQWWKH&ODLPVSURFHVV


$33529$/352&('85(6


&RRSHUDWLRQ WR 2EWDLQ &RXUW $SSURYDO  3ODLQWLIIV ZLOO WDNH DOO

UHDVRQDEOHVWHSVQHFHVVDU\WRVHFXUHWKH&RXUW VDSSURYDORIWKLV6HWWOHPHQW$JUHHPHQWDQGWKH
6HWWOHPHQW  'HIHQGDQWV VKDOO SURYLGH QR REMHFWLRQ WR WKH VXEPLVVLRQ RI WKLV 6HWWOHPHQW
$JUHHPHQWIRUDSSURYDOLQLWVFXUUHQWIRUP


3UHOLPLQDU\ $SSURYDO DQG 3URYLVLRQDO &ODVV &HUWLILFDWLRQ 7KH

3ODLQWLIIV¶ PRWLRQ RU DSSOLFDWLRQ IRU SUHOLPLQDU\ DSSURYDO RI WKH VHWWOHPHQW PXVW UHTXHVW WKH
&RXUWWR
D

SUHOLPLQDULO\ DSSURYH WKLV 6HWWOHPHQW $JUHHPHQW DV EHLQJ IDLU UHDVRQDEOH
DQGDGHTXDWH
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E

SUHOLPLQDULO\DSSURYHWKHIRUPPDQQHUDQGFRQWHQWRIWKH1RWLFHGHVFULEHG
LQ6HFWLRQ

F

VHW GHDGOLQHV IRU REMHFWLRQV RSWLQJ RXW DQG WKH GDWH DQG WLPH RI WKH
)DLUQHVV+HDULQJ

G

SURYLVLRQDOO\ FHUWLI\ WKH ,QLWLDO &ODVV DQG 6XSSOHPHQWDO &ODVV XQGHU 5XOH
 E   RI WKH )HGHUDO 5XOHV RI &LYLO 3URFHGXUH IRU VHWWOHPHQW SXUSRVHV
RQO\

H

VWD\DOOSURFHHGLQJVLQWKH$FWLRQXQWLOWKH&RXUWUHQGHUVDILQDOGHFLVLRQRQ
DSSURYDORIWKH6HWWOHPHQW

I

DSSRLQWWKH1DPHG3ODLQWLIIVDVUHSUHVHQWDWLYHIRUWKH&ODVVHVDVDSSURSULDWH
IRUVHWWOHPHQWSXUSRVHVRQO\DQG

J

DSSRLQWWKHODZILUPRI5HHVH//3DV&ODVV&RXQVHOIRUVHWWOHPHQWSXUSRVHV
RQO\

7KH3ODLQWLIIVZLOOVXEPLWDSURSRVHG3UHOLPLQDU\$SSURYDODQG3URYLVLRQDO&ODVV&HUWLILFDWLRQ
2UGHU LQ WKH IRUP DWWDFKHG KHUHWR DV ([KLELW & IRU FRQVLGHUDWLRQ DQG HQWU\ E\ WKH &RXUW RQ
3ODLQWLIIV¶ 0RWLRQ IRU 3UHOLPLQDU\ $SSURYDO RI WKH 6HWWOHPHQW DQG IRU 3URYLVLRQDO &ODVV
&HUWLILFDWLRQ


'LVPLVVDO ZLWKRXW 3UHMXGLFH RI $SSHDO   ,I WKH 3UHOLPLQDU\ $SSURYDO

2UGHU LV HQWHUHG E\ WKH &RXUW LQ WKH IRUP DQQH[HG WR 3ODLQWLIIV¶ 0RWLRQ IRU 3UHOLPLQDU\
$SSURYDO RU LI HQWHUHG LQ DQ\ PRGLILHG IRUP WKH 3DUWLHV DFFHSW WKH &RXUWRUGHUHG RU &RXUW
SURSRVHG PRGLILFDWLRQV DV VHW IRUWK LQ VHFWLRQ  WKH 3DUWLHV DJUHH WR MRLQWO\ VXEPLW D
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6WLSXODWLRQRI'LVPLVVDOZLWKRXW3UHMXGLFH SXUVXDQWWR/RFDO5XOHRIWKH6HFRQG&LUFXLW 
ZLWKUHVSHFWWRWKHDSSHDOLQWKH$FWLRQFXUUHQWO\SHQGLQJLQWKH6HFRQG&LUFXLW(LWKHU3DUW\
PD\VHHNWRUHDFWLYDWHWKHDSSHDOLQWKHHYHQWWKH&RXUWGRHVQRWJUDQW)LQDO$SSURYDORUDQ\
RWKHURIWKHEDVHVIRUWHUPLQDWLRQRIWKH6HWWOHPHQWLQVHFWLRQRFFXU


2EMHFWLRQV $Q\ &ODVV 0HPEHU ZKR KDV QRW VXEPLWWHG D WLPHO\ ZULWWHQ

H[FOXVLRQ UHTXHVW SXUVXDQW WR 6HFWLRQ  EHORZ DQG ZKR ZLVKHV WR REMHFW WR WKH IDLUQHVV
UHDVRQDEOHQHVV RU DGHTXDF\ RI WKH 6HWWOHPHQW $JUHHPHQW RU WKH SURSRVHG 6HWWOHPHQW WR WKH
DWWRUQH\V IHHVDQGFRVWVDZDUGRUWRWKHVHUYLFHDZDUGVIRUWKH1DPHG3ODLQWLIIVPXVWGRVRE\
ILOLQJDZULWWHQREMHFWLRQZLWKWKH&RXUWDQGGHOLYHULQJDFRS\RIWKHREMHFWLRQWR&ODVV&RXQVHO
DQG *RJR¶V &RXQVHO QR ODWHU WKDQ WKH GDWH DSSURYHG E\ WKH &RXUW DQG VSHFLILHG LQ WKH 1RWLFH
SURYLGHGIRULQ6HFWLRQDERYH7KHGHOLYHU\GDWHLVGHHPHGWREHWKHGDWHZKHQWKHREMHFWLRQLV
GHSRVLWHGLQWKH86PDLODVHYLGHQFHGE\WKHSRVWPDUN,WVKDOOEHWKHREMHFWRU VUHVSRQVLELOLW\WR
HQVXUHUHFHLSWRIDQ\REMHFWLRQE\WKH&RXUW&ODVV&RXQVHODQG*RJR V&RXQVHO7REHFRQVLGHUHG
E\WKH&RXUWWKHREMHFWLRQPXVWLQFOXGH  DKHDGLQJFRQWDLQLQJWKHQDPHDQGFDVHQXPEHURIWKH
$FWLRQ;   WKH &ODVV 0HPEHU V QDPH HPDLO DGGUHVV SRVWDO DGGUHVV *RJR DFFRXQW XVHU ,'
WHOHSKRQHQXPEHUWKDWZHUHXVHGLQFRQMXQFWLRQZLWKWKH&ODVV0HPEHU V*RJRDFFRXQWDVZHOODV
LQFOXGH WKH ILUVW PRQWK RI SXUFKDVH RI WKH 0RQWKO\ 3DVV E\ WKH &ODVV 0HPEHU   D GHWDLOHG
VWDWHPHQWRIHDFKREMHFWLRQDQGWKHIDFWXDODQGOHJDOEDVLVIRUHDFKREMHFWLRQDQGWKHUHOLHIWKDWWKH
&ODVV0HPEHULVUHTXHVWLQJ  DOLVWRIDQGFRSLHVRIDOOGRFXPHQWVRURWKHUH[KLELWVZKLFKWKH
&ODVV0HPEHUPD\VHHNWRXVHDWWKH)DLUQHVV+HDULQJDQG  DVWDWHPHQWRIZKHWKHUWKH&ODVV
0HPEHU LQWHQGV WR DSSHDU HLWKHU LQ SHUVRQ RU WKURXJK FRXQVHO DW WKH )DLUQHVV +HDULQJ DQG LI
WKURXJKFRXQVHODVWDWHPHQWLGHQWLI\LQJWKHFRXQVHO VQDPHSRVWDODGGUHVVSKRQHQXPEHUHPDLO
DGGUHVVDQGWKHVWDWHEDU V WRZKLFKWKHFRXQVHOLVDGPLWWHG$Q\&ODVV0HPEHUZKRILOHVDQG
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VHUYHV D ZULWWHQ REMHFWLRQ DV GHVFULEHG LQ WKLV VHFWLRQ KDV WKH RSWLRQ WR DSSHDU DW WKH )DLUQHVV
+HDULQJHLWKHULQSHUVRQRUWKURXJKSHUVRQDOFRXQVHOKLUHGDWWKHREMHFWRU¶VH[SHQVHWRREMHFWWR
WKHIDLUQHVVUHDVRQDEOHQHVVRUDGHTXDF\RIWKH6HWWOHPHQW$JUHHPHQWRUWKHSURSRVHG6HWWOHPHQW
WRWKHDZDUGRIDWWRUQH\V IHHVDQGFRVWVRUWRWKHVHUYLFHDZDUGVIRU1DPHG3ODLQWLIIV+RZHYHU
&ODVV0HPEHUVRUWKHLUDWWRUQH\VLQWHQGLQJWRPDNHDQDSSHDUDQFHDWWKH)DLUQHVV+HDULQJPXVW
LQFOXGH D VWDWHPHQW RI LQWHQWLRQ WR DSSHDU LQ WKH ZULWWHQ REMHFWLRQ ILOHG ZLWK WKH &RXUW DQG
GHOLYHUHGWR&ODVV&RXQVHODQG*RJR V&RXQVHODQGRQO\WKRVH&ODVV0HPEHUVZKRLQFOXGHVXFK
DVWDWHPHQWPD\VSHDNDWWKH)DLUQHVV+HDULQJ,ID&ODVV0HPEHUPDNHVDQREMHFWLRQRUDSSHDUVDW
WKH)DLUQHVV+HDULQJWKURXJKDQDWWRUQH\WKDWREMHFWRUZLOOEHUHVSRQVLEOHIRUKLVRUKHUSHUVRQDO
DWWRUQH\ VIHHVDQGFRVWV


2SW2XW([FOXVLRQ 5HTXHVWV &ODVV 0HPEHUV PD\ HOHFW QRW WR EH ERXQG

E\ WKLV 6HWWOHPHQW $JUHHPHQW DQG QRW WR UHFHLYH WKH FRPSHQVDWLRQ FRQWHPSODWHG E\ WKLV
6HWWOHPHQW$JUHHPHQW
D

0DQQHU RI 0DNLQJ ([FOXVLRQ 5HTXHVW 7R PDNH DQ 2SW2XW([FOXVLRQ
5HTXHVW &ODVV 0HPEHUV PXVW VHQG D OHWWHU RU SRVWFDUG RU RWKHU ZULWWHQ
GRFXPHQWWRWKH&ODLPV$GPLQLVWUDWRUSURYLGLQJ D WKHWLWOHRIWKH$FWLRQ;
E WKHIXOOQDPHDGGUHVV*RJRDFFRXQWXVHU,'HPDLODGGUHVVDVVRFLDWHG
ZLWK WKH *RJR DFFRXQW RI WKH SHUVRQ UHTXHVWLQJ H[FOXVLRQ DQG WKH ILUVW
PRQWK RI SXUFKDVH RI WKH 0RQWKO\ 3DVV RI WKH &ODVV 0HPEHU F  D
VWDWHPHQWWKDW V KHGRHVQRWZLVKWRSDUWLFLSDWHLQWKH6HWWOHPHQWDQG G D
VLJQDWXUH RI WKH &ODVV 0HPEHU UHTXHVWLQJ H[FOXVLRQ 1R 2SW
2XW([FOXVLRQ5HTXHVWZLOOEHYDOLGXQOHVVDOORIWKHLQIRUPDWLRQDERYHLV
LQFOXGHG 6RFDOOHG PDVV RU FODVV RSWRXWV SXUSRUWLQJ WR EH PDGH RQ
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EHKDOI RI PXOWLSOH SHUVRQV RU FODVVHV RI SHUVRQV VKDOO QRW EH DOORZHG DQG
VKDOOEHGHHPHGLQYDOLG7KHOHWWHUSRVWFDUGRUIRUPRQZKLFKWKHUHTXHVW
IRUH[FOXVLRQLVPDGHPXVWEHSRVWPDUNHGRQRUEHIRUHWKHGDWHDSSURYHG
E\WKH&RXUWDQGVSHFLILHGLQWKHQRWLFHVSURYLGHGIRULQ6HFWLRQDERYH
ZLWK SRVWDJH SDLG E\ WKH SHUVRQ UHTXHVWLQJ H[FOXVLRQ 7KH 2SW
2XW([FOXVLRQ5HTXHVWmust EHSRVWPDUNHGRQRUEHIRUHWKHGDWHDSSURYHG
E\WKH&RXUWDQGVSHFLILHGLQWKH1RWLFHSURYLGHGIRULQ6HFWLRQZKLFK
VKDOO EH VL[W\   GD\V IURP WKH GDWH WKH 1RWLFH LV HPDLOHG WR &ODVV
0HPEHUVE\WKH&ODLPV$GPLQLVWUDWRU$Q\&ODVV0HPEHUZKRGRHVQRW
PDLODYDOLGDQGWLPHO\ZULWWHQ2SW2XW([FOXVLRQ5HTXHVWVKDOOEHERXQG
E\DOOVXEVHTXHQWSURFHHGLQJVRUGHUVDQGMXGJPHQWV2QO\&ODVV0HPEHUV
ZKRVHUYHYDOLGDQGWLPHO\2SW2XW([FOXVLRQ5HTXHVWVZLOOEHGHHPHGWR
KDYHRSWHGRXWRIWKH&ODVVXQOHVVWKH&RXUWRUGHUVRWKHUZLVH
E

([FOXVLRQ/LVW2QRUEHIRUHWHQ  FDOHQGDUGD\VDIWHUWKH2EMHFWLRQDQG
2SW2XWGHDGOLQHWKH&ODLPV$GPLQLVWUDWRUVKDOOSURYLGH*RJR¶V&RXQVHO
DQG &ODVV &RXQVHO ZLWK D OLVW RI &ODVV 0HPEHUV ZKR KDYH WLPHO\ DQG
YDOLGO\H[FOXGHGWKHPVHOYHVIURPWKH&ODVV7KH3DUWLHVPXVWILOHZLWKWKH
&RXUW D FRPSOHWH OLVW RI DOO &ODVV 0HPEHUV ZKR KDYH YDOLGO\ DQG WLPHO\
H[FOXGHGWKHPVHOYHVIURPWKH&ODVV

F

7HUPLQDWLRQ &ODXVH ,IPRUHWKDQ &ODVV0HPEHUVUHTXHVWH[FOXVLRQ
WKHQ*RJRPD\LQLWVVROHGLVFUHWLRQQRWLI\&ODVV&RXQVHOLQZULWLQJWKDWLW
KDV HOHFWHG WR WHUPLQDWH WKLV 6HWWOHPHQW $JUHHPHQW 6XFK QRWLILFDWLRQ RI
LQWHQWWRWHUPLQDWHWKH6HWWOHPHQW$JUHHPHQWPXVWEHSURYLGHGDPLQLPXP
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RIVHYHQ  FDOHQGDUGD\VEHIRUHWKHILOLQJGHDGOLQHIRUWKHPRWLRQVHHNLQJ
ILQDO DSSURYDO RI WKH 6HWWOHPHQW $JUHHPHQW DQG HQWU\ RI D SURSRVHG )LQDO
2UGHUDQG-XGJPHQW,IWKLV6HWWOHPHQW$JUHHPHQWLVWHUPLQDWHGIRUWKLVRU
DQ\ RWKHU UHDVRQ LW ZLOO EH GHHPHG QXOO DQG YRLG ,Q WKDW HYHQW L  WKH
3UHOLPLQDU\$SSURYDO2UGHUDQGDOORILWVSURYLVLRQVZLOOEHYDFDWHGE\LWV
RZQ WHUPV LL  WKH $FWLRQ ZLOO UHYHUW WR WKH VWDWXV WKDW H[LVWHG EHIRUH WKH
6HWWOHPHQW $JUHHPHQW V H[HFXWLRQ GDWH DQG LLL  QR WHUP RU GUDIW RI WKLV
6HWWOHPHQW $JUHHPHQW RU DQ\ SDUW RU DVSHFW RI WKH 3DUWLHV  VHWWOHPHQW
GLVFXVVLRQVQHJRWLDWLRQVRUGRFXPHQWDWLRQ LQFOXGLQJDQ\GHFODUDWLRQVDQG
EULHIVILOHGLQVXSSRUWRIWKHPRWLRQIRUSUHOLPLQDU\RUILQDODSSURYDO ZLOO
KDYH DQ\ HIIHFW RU EH DGPLVVLEOH LQWR HYLGHQFH IRU DQ\ SXUSRVH LQ WKLV
$FWLRQRUDQ\RWKHUSURFHHGLQJ
  7HUPLQDWLRQ RI 6HWWOHPHQW DQG 5LJKW WR 7HUPLQDWH 6HWWOHPHQW 7KLV 6HWWOHPHQW
$JUHHPHQW LV EHLQJ HQWHUHG LQWR IRU VHWWOHPHQW SXUSRVHV RQO\ ([FHSW DV VHW IRUWK EHORZ WKLV
6HWWOHPHQW $JUHHPHQW ZLOO EH GHHPHG QXOO DQG YRLG LI D  WKH &RXUW RUGHUV RU SURSRVHV
PRGLILFDWLRQV RI RU DGGLWLRQV WR WKH 3DUWLHV  SURSRVHG 3UHOLPLQDU\ $SSURYDO 2UGHU WKHLU
SURSRVHG)LQDO2UGHUDQG-XGJPHQWWKH6HWWOHPHQW$JUHHPHQWRUWKHSURSRVHG1RWLFHSXUVXDQW
WR6HFWLRQWKDWDUHQRWDFFHSWDEOHWRDOO3DUWLHV E WKH&RXUWRUGHUVRURWKHUZLVHUHTXLUHVDQ\
SDUW\ RU LWV &RXQVHO WR PDNH DQ\ GLVWULEXWLRQ LQ FDVK RU LQ NLQG WR DQ\ FKDULWDEOH RU
JRYHUQPHQWDORUJDQL]DWLRQ F WKH&RXUWGRHVQRWSUHOLPLQDULO\DSSURYHWKH6HWWOHPHQWRUHQWHU
WKH )LQDO 2UGHU DQG -XGJPHQW RU G  WKH RSWRXW WKUHVKROG LQ VXEVHFWLRQ  F  LV UHDFKHG DQG
*RJRKDVWHUPLQDWHGWKH6HWWOHPHQW$JUHHPHQWLQDFFRUGDQFHWKHUHZLWK,QWKHHYHQWWKH&RXUW
RUGHUVRUSURSRVHVPRGLILFDWLRQVDVGHVFULEHGLQVXEVHFWLRQV D RU E DERYHWKH3DUWLHV
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ZLOOHDFKKDYHVHYHQ  EXVLQHVVGD\VIURPWKHGDWHRIWKH&RXUW VRUGHUWRGHWHUPLQHZKHWKHURU
QRW WKH\ ZLOO DFFHSW WKH &RXUWRUGHUHG RU &RXUWSURSRVHG PRGLILFDWLRQ DQG WR QRWLI\ WKH RWKHU
3DUW\ RI VXFK DFFHSWDQFH ,Q GHWHUPLQLQJ ZKHWKHU DQ\ &RXUWRUGHUHG RU &RXUWSURSRVHG
PRGLILFDWLRQV RI WKH 3DUWLHV  SURSRVHG 3UHOLPLQDU\ $SSURYDO 2UGHU SURSRVHG )LQDO 2UGHU DQG
-XGJPHQW WKH 6HWWOHPHQW $JUHHPHQW RU WKH SURSRVHG 1RWLFH SXUVXDQW WR 6HFWLRQ  DUH
DFFHSWDEOH WKH 3DUWLHV HDFK DJUHH WR H[HUFLVH WKHLU MXGJPHQW LQ JRRG IDLWK DQG ZLOO QRW UHMHFW
DGGLWLRQVRUPRGLILFDWLRQVWKDWDUHPHUHO\WHFKQLFDORURWKHUZLVHLPPDWHULDOWRWKHVXEVWDQFHRI
WKH6HWWOHPHQW$JUHHPHQW,IHLWKHU3DUW\QRWLILHVWKHRWKHU3DUW\ZLWKLQVHYHQ  GD\VRIWKHLU
ODFN RI FRQFXUUHQFH ZLWK WKH &RXUW V RUGHUHG RU SURSRVHG PRGLILFDWLRQV RU LQ WKH FDVH RI WKH
HYHQWGHVFULEHGLQ F DQG G DERYHWKHQ L WKH3UHOLPLQDU\$SSURYDO2UGHUDQGDOORILWV
SURYLVLRQVDQGRUWKH)LQDO2UGHUDQG-XGJPHQWDQGDOORILWVSURYLVLRQVDVDSSOLFDEOHZLOOEH
YDFDWHGE\LWVRUWKHLURZQWHUPVLQFOXGLQJEXWQRWOLPLWHGWRYDFDWLQJSURYLVLRQDOFHUWLILFDWLRQ
RI WKH &ODVV SURYLVLRQDO DSSRLQWPHQW RI WKH 1DPHG 3ODLQWLIIV DV FODVV UHSUHVHQWDWLYHV DQG
SURYLVLRQDODSSRLQWPHQWRI5HHVH//3DV&ODVV&RXQVHO LL WKH$FWLRQZLOOUHYHUWWRWKHVWDWXV
WKDW H[LVWHG EHIRUH WKLV 6HWWOHPHQW $JUHHPHQW V H[HFXWLRQ GDWH LLL  QR WHUP RU GUDIW RI WKLV
6HWWOHPHQW $JUHHPHQW RU DQ\ SDUW RI WKH 3DUWLHV  VHWWOHPHQW GLVFXVVLRQV QHJRWLDWLRQV RU
GRFXPHQWDWLRQZLOOKDYHDQ\HIIHFWRUEHDGPLVVLEOHLQWRHYLGHQFHIRUDQ\SXUSRVHLQWKH$FWLRQ
RU DQ\ RWKHU SURFHHGLQJ DQG LY  'HIHQGDQWV VKDOO UHWDLQ DOO WKHLU ULJKWV WR REMHFW WR WKH
PDLQWHQDQFHRIWKH$FWLRQDVDFODVVDFWLRQDQGQRWKLQJLQWKLV6HWWOHPHQW$JUHHPHQWRURWKHU
SDSHUV RU SURFHHGLQJV UHODWHG WR WKH 6HWWOHPHQW VKDOO EH XVHG DV HYLGHQFH RU DUJXPHQW E\ DQ\
3DUW\FRQFHUQLQJZKHWKHUWKH$FWLRQPD\SURSHUO\EHPDLQWDLQHGDVDFODVVDFWLRQ


)DLUQHVV +HDULQJ DQG )LQDO 2UGHU DQG -XGJPHQW %HIRUH WKH )DLUQHVV

+HDULQJ 3ODLQWLIIV PXVW PRYH RU DSSO\ IRU &RXUW DSSURYDO RI D SURSRVHG )LQDO 2UGHU DQG
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-XGJPHQWZKLFKVKDOOEHLQWKHIRUPDQQH[HGDV([KLELW%7KH)LQDO2UGHUDQG-XGJPHQWPXVW
EHFRQVLVWHQWZLWKWKHPDWHULDOWHUPVRIWKLV6HWWOHPHQW$JUHHPHQWLQFOXGLQJEXWQRWOLPLWHGWR
WKHGHILQLWLRQRIWKH&ODVVDQGWKHVFRSHRIWKHUHOHDVHWREHSURYLGHGE\&ODVV0HPEHUVDQGWKH
FRPSHQVDWLRQWR(OLJLEOH&ODVV0HPEHUV&ODVV&RXQVHOPXVWILOHZLWKWKH&RXUWDFRPSOHWHOLVWRI
DOO &ODVV 0HPEHUV ZKR KDYH YDOLGO\ DQG WLPHO\ H[FOXGHG WKHPVHOYHV IURP WKH &ODVV &ODVV
&RXQVHO PXVW DOVR GUDIW WKH DSSOLFDWLRQ SDSHUV DQG JLYH *RJR V &RXQVHO GUDIWV RI WKH PRWLRQ RU
DSSOLFDWLRQDQGSURSRVHGRUGHUWRUHYLHZDWOHDVWVHYHQ  FDOHQGDUGD\VEHIRUHWKHDSSOLFDWLRQ V
ILOLQJGHDGOLQH*RJRVKDOOEHSHUPLWWHGEXWQRWUHTXLUHGWRILOHLWVRZQMRLQWRULQGLYLGXDOEULHIRU
VWDWHPHQW RI QRQRSSRVLWLRQ LQ VXSSRUW RI WKH PRWLRQ RU DSSOLFDWLRQ IRU )LQDO 2UGHU DQG
-XGJPHQW


',60,66$/2)$&7,21$1'5(/($6(6


1DPHG 3ODLQWLIIV¶ DQG &ODVV 0HPEHUV  5HOHDVHV 8SRQ HQWU\ RI WKH )LQDO

2UGHU DQG -XGJPHQW WKH 1DPHG 3ODLQWLIIV DQG DOO &ODVV 0HPEHUV ZKR GR QRW YDOLGO\ DQG WLPHO\
UHTXHVWWREHH[FOXGHGIURPWKHSURSRVHG6HWWOHPHQWDQGHDFKRIWKHLUUHVSHFWLYHVXFFHVVRUVDVVLJQV
OHJDWHHV KHLUV DQG SHUVRQDO UHSUHVHQWDWLYHV UHOHDVH DQG IRUHYHU GLVFKDUJH 'HIHQGDQWV DQG HDFK RI
WKHLU UHVSHFWLYH GLUHFW RU LQGLUHFW SDUHQWV ZKROO\ RU PDMRULW\ RZQHG VXEVLGLDULHV LQFOXGLQJ EXW QRW
OLPLWHGWRWKRVHRZQHGLQZKROHRULQSDUWGXULQJVRPHRUDOORIWKH&ODVV3HULRG DIILOLDWHGDQG
UHODWHGHQWLWLHVSUHGHFHVVRUVVXFFHVVRUVDQGDVVLJQVSDUWQHUVSULYLHVDQGDQ\RIWKHLUSUHVHQW
DQG IRUPHU GLUHFWRUV RIILFHUV HPSOR\HHV VKDUHKROGHUV DJHQWV UHSUHVHQWDWLYHV DWWRUQH\V
DFFRXQWDQWVLQVXUHUVDQGDOOSHUVRQVDFWLQJE\WKURXJKXQGHURULQFRQFHUWZLWKWKHPRUDQ\
RIWKHPIURPDOOPDQQHURIDFWLRQFDXVHVRIDFWLRQFODLPVGHPDQGVULJKWVVXLWVREOLJDWLRQV
GHEWV FRQWUDFWV DJUHHPHQWV SURPLVHV OLDELOLWLHV GDPDJHV FKDUJHV SHQDOWLHV ORVVHV FRVWV
H[SHQVHVDQGDWWRUQH\V IHHVRIDQ\QDWXUHZKDWVRHYHUNQRZQRUXQNQRZQLQODZRUHTXLW\
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IL[HGRUFRQWLQJHQWZKLFKWKH\KDYHRUPD\KDYHDULVLQJRXWRIRUUHODWLQJLQDQ\ZD\WRDQ\RI
WKHIDFWXDODOOHJDWLRQVRUOHJDOWKHRULHVWKDWZHUHUDLVHGE\3ODLQWLIIVLQFRQQHFWLRQZLWK*RJR¶V
0RQWKO\3DVVVXEVFULSWLRQVLQWKH$FWLRQV WKH"Released Claims").
:LWKUHVSHFWWRWKH5HOHDVHG&ODLPVHDFK1DPHG3ODLQWLIIDQGDOO&ODVV0HPEHUVZKRGR
QRWYDOLGO\DQGWLPHO\UHTXHVWWREHH[FOXGHGIURPWKH6HWWOHPHQWDQGHDFKRIWKHLUUHVSHFWLYH
VXFFHVVRUVDVVLJQVOHJDWHHVKHLUVDQGSHUVRQDOUHSUHVHQWDWLYHVH[SUHVVO\ZDLYHDQGUHOLQTXLVK
WRWKHIXOOHVWH[WHQWSHUPLWWHGE\ODZWKHSURYLVLRQVULJKWVDQGEHQHILWVRI6HFWLRQRIWKH
&DOLIRUQLD&LYLO&RGHRUDQ\RWKHUVLPLODUSURYLVLRQXQGHUIHGHUDORUVWDWHODZZKLFKSURYLGHV
$JHQHUDOUHOHDVHGRHVQRWH[WHQGWRFODLPVZKLFKWKHFUHGLWRUGRHVQRWNQRZ
RUVXVSHFWWRH[LVWLQKLVRUKHUIDYRUDWWKHWLPHRIH[HFXWLQJWKHUHOHDVHZKLFK
LINQRZQE\KLPRUKHUPXVWKDYHPDWHULDOO\DIIHFWHGKLVRUKHUVHWWOHPHQWZLWK
WKHGHEWRU
(DFK 1DPHG 3ODLQWLII DQG DOO &ODVV 0HPEHUV IXOO\ XQGHUVWDQG WKDW WKH IDFWV LQ H[LVWHQFH DW WKH
WLPHWKLV6HWWOHPHQW$JUHHPHQWLVH[HFXWHGDQGHQWU\RIWKH3UHOLPLQDU\$SSURYDO2UGHUPD\EH
GLIIHUHQW IURP WKH IDFWV QRZ EHOLHYHG E\ WKH 1DPHG 3ODLQWLIIV DQG &ODVV 0HPEHUV DQG &ODVV
&RXQVHOWREHWUXHDQGH[SUHVVO\DFFHSWDQGDVVXPHWKHULVNRIWKLVSRVVLEOHGLIIHUHQFHLQIDFWVDQG
DJUHH WKDW WKLV 6HWWOHPHQW $JUHHPHQW UHPDLQV HIIHFWLYH GHVSLWH DQ\ GLIIHUHQFH LQ IDFWV )XUWKHU
HDFK 1DPHG 3ODLQWLII DQG DOO &ODVV 0HPEHUV DJUHH WKDW WKLV ZDLYHU LV DQ HVVHQWLDO DQG PDWHULDO
WHUPRIWKLVUHOHDVHDQGWKH6HWWOHPHQW$JUHHPHQWWKDWXQGHUOLHVLWDQGWKDWZLWKRXWVXFKZDLYHU
WKH6HWWOHPHQW$JUHHPHQWZRXOGQRWKDYHEHHQDFFHSWHGRUDJUHHGWR


8SRQ HQWU\ RIWKH )LQDO2UGHU DQG -XGJPHQW HDFK RI WKH 'HIHQGDQWV VKDOO

IRUHYHUUHOHDVHDQGGLVFKDUJHDOOFODLPVWKDWFRXOGKDYHEHHQEURXJKWRUDUHHYHUEURXJKWLQWKH
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IXWXUH E\ 'HIHQGDQWV DJDLQVW WKH 1DPHG 3ODLQWLIIV LQ WKHLU LQGLYLGXDO FDSDFLW\ DQG DV &ODVV
5HSUHVHQWDWLYHVDJDLQVW6HWWOHPHQW&ODVV0HPEHUVDQGDJDLQVW&ODVV&RXQVHOZKHWKHUNQRZQ
RUXQNQRZQDVVHUWHGRUXQDVVHUWHGXQGHURUSXUVXDQWWRDQ\VWDWXWHUHJXODWLRQRUFRPPRQODZ
WKDWDULVHRXWRIRUUHODWHLQDQ\ZD\WRWKHLQVWLWXWLRQSURVHFXWLRQRUVHWWOHPHQWRIWKH&ODLPV
DJDLQVW'HIHQGDQWVH[FHSWIRUFODLPVUHODWLQJWRWKHHQIRUFHPHQWRIWKLV6HWWOHPHQW$JUHHPHQW
 $77251(<6¶)((6&2676$1'(;3(16(6$1'&/$66
5(35(6(17$7,9(6(59,&($:$5'6

D
1DPHG 3ODLQWLIIV 6HUYLFH $ZDUGV 3ODLQWLIILQWHQGVWR VHHNDQG *RJR GRHV
QRWREMHFWWRDQDZDUGLQWKHJURVVDPRXQWRIWREHGLYLGHGDPRQJWKHWKUHH1DPHG
3ODLQWLIIVHTXDOO\ i.e. HDFK 7KHDZDUGLVLQFRQVLGHUDWLRQIRUWKHFRYHQDQWVLQWKLV
6HWWOHPHQW$JUHHPHQWDQGLQWHQGHGWRFRPSHQVDWHWKH1DPHG3ODLQWLIIVIRUWKHLULQGLYLGXDO
DQG UHVSHFWLYH SDUWLFLSDWLRQ LQ WKLV $FWLRQ 7KH 1DPHG 3ODLQWLIIV ZLOO QRW VHHN DQ\ RWKHU
FRPSHQVDWLRQ QRU SHWLWLRQ WKH &RXUW IRU RU RWKHUZLVH VHHN PRUH WKDQ WKLV DPRXQW IRU D
VHUYLFHDZDUGRWKHUWKDQEHLQJSHUPLWWHGWRVXEPLWD&ODLP$UHGXFWLRQE\WKH&RXUWRUE\
DQDSSHOODWHFRXUWRIWKHVHUYLFHDZDUGVRXJKWE\WKH1DPHG3ODLQWLIIVVKDOOQRWDIIHFWDQ\RI
WKH3DUWLHV ULJKWVDQGREOLJDWLRQVXQGHUWKH6HWWOHPHQW$JUHHPHQW
E

$WWRUQH\V )HHVDQG&RVWV$ZDUG2QRUEHIRUHWKHGDWHVSHFLILHGLQWKH

3UHOLPLQDU\$SSURYDO2UGHU&ODVV&RXQVHOZLOOVXEPLWDQDSSOLFDWLRQVHHNLQJDSSURYDORIDQ
DZDUGRIDWWRUQH\ VIHHVDQGFRVWVIRU&ODVV&RXQVHO&ODVV&RXQVHODJUHHWKDWWKH\VKDOOQRW
VHHN DQ DZDUG LQ H[FHVV RI   'HIHQGDQWV DJUHH QRW WR REMHFW WR DQ\ VXFK
DSSOLFDWLRQ RU DZDUG XS WR VXFK DPRXQW DQG &ODVV &RXQVHO VKDOO QRW DFFHSW DQ\ DZDUG LQ
H[FHVVRIVXFKDPRXQW7KHDZDUGRIDWWRUQH\V¶IHHVDQGFRVWVIRU&ODVV&RXQVHOVKDOOQRWLQ
DQ\IDVKLRQLPSDLUWKHFRPSHQVDWLRQSDLGWR(OLJLEOH&ODVV0HPEHUV &ODVV&RXQVHODJUHHVWKDW
LIDQ\RWKHUDWWRUQH\RUILUPSUHYLRXVO\RUFXUUHQWO\DVVRFLDWHGZLWKRURWKHUZLVHFROODERUDWLQJZLWK
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&ODVV&RXQVHOLQWKLV$FWLRQ LQFOXGLQJE\ZD\RIH[DPSOHDQ\DWWRUQH\IURP5HHVH5LFKPDQ//3 
VHHNVRUREWDLQVDQDZDUGRIDWWRUQH\V¶IHHVDQGFRVWVLQFRQQHFWLRQZLWKWKLV$FWLRQRULWV6HWWOHPHQW
&ODVV &RXQVHO VKDOO LQGHPQLI\ DQG KROG 'HIHQGDQWV KDUPOHVV IURP DQ\ DQG DOO DPRXQWV SDLG DQG
DVVRFLDWHGWKHUHZLWK



$'',7,21$/3529,6,216



'HIHQGDQWV  'HQLDO RI :URQJGRLQJ 7KLV 6HWWOHPHQW $JUHHPHQW UHIOHFWV WKH

3DUWLHV  FRPSURPLVH DQG 6HWWOHPHQW RI WKH GLVSXWHG FODLPV DQG FRQVWLWXWHV DQ RIIHU RI
FRPSURPLVH DQG FRPSURPLVH ZLWKLQ WKH PHDQLQJ RI )HGHUDO 5XOH RI (YLGHQFH  DQG DQ\
HTXLYDOHQW VWDWH UXOH RI HYLGHQFH ,WV SURYLVLRQV DQG DOO UHODWHG GUDIWV FRPPXQLFDWLRQV DQG
GLVFXVVLRQVFDQQRWEHFRQVWUXHGDVRUGHHPHGWREH HYLGHQFHRIDQDGPLVVLRQRUFRQFHVVLRQRI
DQ\SRLQWRIIDFWRUODZE\DQ\SHUVRQRUHQWLW\DQGFDQQRWEHRIIHUHGRUUHFHLYHGLQWRHYLGHQFH
RU UHTXHVWHG LQ GLVFRYHU\ LQ WKLV $FWLRQ RU DQ\ RWKHU DFWLRQ RU SURFHHGLQJ DV HYLGHQFH RI DQ
DGPLVVLRQRUFRQFHVVLRQ'HIHQGDQWVH[SUHVVO\GHQ\WKHDOOHJDWLRQVRIZURQJGRLQJFRQWDLQHGLQ
WKH$PHQGHG&RPSODLQWDQGGLVFODLPDQ\DQGDOOOLDELOLW\RUIDXOWZLWKUHVSHFWWRWKHPDWWHUV
DOOHJHG LQ WKH $PHQGHG &RPSODLQW  1HLWKHU WKLV 6HWWOHPHQW $JUHHPHQW QRU WKH IDFW RI
VHWWOHPHQW QRU WKH VHWWOHPHQW QHJRWLDWLRQV QRU DQ\ UHODWHG GRFXPHQW VKDOO EH XVHG DV DQ
DGPLVVLRQ RI DQ\ IDXOW E\ 'HIHQGDQWV RU EH RIIHUHG RU UHFHLYHG LQ HYLGHQFH DV DQ DGPLVVLRQ
FRQFHVVLRQSUHVXPSWLRQRULQIHUHQFHRIDQ\ZURQJGRLQJE\'HIHQGDQWVLQDQ\SURFHHGLQJ


&RQILGHQWLDOLW\ 7KH3DUWLHVDQGWKHLUFRXQVHODJUHHWRNHHSWKHFRQWHQWVRIWKLV

6HWWOHPHQW $JUHHPHQW FRQILGHQWLDO XQWLO WKH GDWH RQ ZKLFK WKH 6HWWOHPHQW $JUHHPHQW LV ILOHG
ZLWK WKH &RXUW IRU DSSURYDO RWKHU WKDQ WR PDNH GLVFORVXUHV DV QHFHVVDU\ WR FRPSO\ ZLWK ODZ
1RQHRIWKH3DUWLHVQRUDQ\RIWKHLUFRXQVHOQRUDQ\RWKHUSHUVRQDFWLQJRQWKHLUEHKDOYHVVKDOO
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LVVXHDQ\SUHVVUHOHDVHFRQFHUQLQJWKH6HWWOHPHQWDWDQ\WLPHH[FHSWWRFRUUHFWDQ\WKLUGSDUW\
SXEOLFLW\FRQFHUQLQJWKHWHUPVRIWKLV6HWWOHPHQW$JUHHPHQW


5HDO 3DUWLHV LQ ,QWHUHVW ,Q H[HFXWLQJ WKLV 6HWWOHPHQW $JUHHPHQW WKH 1DPHG

3ODLQWLIIVUHSUHVHQWVWKDWWKHLUFODLPVLQGLYLGXDOO\DQGDVDSURSRVHGUHSUHVHQWDWLYHRIWKH&ODVV
KDYHQRWEHHQDVVLJQHGJUDQWHGRUWUDQVIHUUHGLQDQ\ZD\WRDQ\RWKHUSHUVRQILUPRUHQWLW\


1R :DLYHU RI &RYHUDJH  'HIHQGDQWV¶ H[HFXWLRQ RI WKLV 6HWWOHPHQW $JUHHPHQW

VKDOOQRWEHFRQVWUXHGWRUHOHDVHDQG'HIHQGDQWVH[SUHVVO\GRQRWLQWHQGWRUHOHDVHDQ\FODLP
'HIHQGDQWV PD\ KDYH RU PDNH DJDLQVW DQ\ LQVXUHU IRU DQ\ FRVW RU H[SHQVH LQFXUUHG LQ
FRQQHFWLRQZLWKWKLV6HWWOHPHQWLQFOXGLQJZLWKRXWOLPLWDWLRQIRUDWWRUQH\V¶IHHVDQGFRVWV



9ROXQWDU\ $JUHHPHQW 7KH 3DUWLHV H[HFXWHG WKLV 6HWWOHPHQW $JUHHPHQW

YROXQWDULO\ DQG ZLWKRXW GXUHVV RU XQGXH LQIOXHQFH  7KH 1DPHG 3ODLQWLIIV UHSUHVHQW WKDW WKH\
KDYHDJUHHGWRVHUYHDV&ODVVUHSUHVHQWDWLYHVWKH\DUHZLOOLQJDQGDEOHWRSHUIRUPDOOGXWLHVDQG
REOLJDWLRQVRI&ODVVUHSUHVHQWDWLYHVWKH\KDYHUHDGWKLV6HWWOHPHQW$JUHHPHQWDQGKDYHDJUHHG
WRLWVWHUPVDQGWKDWWKH\VKDOOUHPDLQDQGVHUYHDVUHSUHVHQWDWLYHVRIWKH&ODVVXQWLOWKHWHUPV
RI WKH 6HWWOHPHQW $JUHHPHQW LI DSSURYHG E\ WKH &RXUW DUH HIIHFWXDWHG WKLV 6HWWOHPHQW
$JUHHPHQWLVQRWDSSURYHGRULVRWKHUZLVHWHUPLQDWHGRUWKH&RXUWDWDQ\WLPHGHWHUPLQHVDQ\
1DPHG3ODLQWLIIFDQQRWUHSUHVHQWWKH&ODVV



3DUWLHV 5HSUHVHQWHG E\ &RXQVHO 7KH 3DUWLHV DFNQRZOHGJH WKDW D  WKH\ KDYH

EHHQ UHSUHVHQWHG E\ LQGHSHQGHQW FRXQVHO RI WKHLU RZQ FKRRVLQJ GXULQJ WKH QHJRWLDWLRQ RI WKLV
6HWWOHPHQWDQGWKHSUHSDUDWLRQRIWKLV6HWWOHPHQW$JUHHPHQW E WKH\KDYHUHDGWKLV6HWWOHPHQW




42

Case 1:14-cv-01199-JBW-LB Document 104-1 Filed 12/01/15 Page 23 of 63 PageID #: 1132

$JUHHPHQWDQGDUHIXOO\DZDUHRILWVFRQWHQWVDQG F WKHLUUHVSHFWLYHFRXQVHOIXOO\H[SODLQHGWR
WKHPWKH6HWWOHPHQW$JUHHPHQWDQGLWVOHJDOHIIHFW


(QWLUH $JUHHPHQW 7KLV 6HWWOHPHQW $JUHHPHQW FRQWDLQV WKH HQWLUH DJUHHPHQW

EHWZHHQWKH3DUWLHVDQGFRQVWLWXWHVWKHFRPSOHWHILQDODQGH[FOXVLYHHPERGLPHQWRIWKHLUDJUHHPHQW
ZLWKUHVSHFWWRWKH$FWLRQ7KLV6HWWOHPHQW$JUHHPHQWLVH[HFXWHGZLWKRXWUHOLDQFHRQDQ\SURPLVH
UHSUHVHQWDWLRQRUZDUUDQW\E\DQ\3DUW\RUDQ\3DUW\ VUHSUHVHQWDWLYHRWKHUWKDQWKRVHH[SUHVVO\VHW
IRUWK LQ WKLV 6HWWOHPHQW $JUHHPHQW 7KLV 6HWWOHPHQW $JUHHPHQWVXSHUVHGHV DQ\SULRU DJUHHPHQWV
XQGHUVWDQGLQJVRUXQGHUWDNLQJVZKHWKHURUDORUZULWWHQEHWZHHQWKH3DUWLHVFRQFHUQLQJWKHVXEMHFW
PDWWHU RI WKLV 6HWWOHPHQW $JUHHPHQW LQFOXGLQJ EXW QRW OLPLWHG WR WKH 0HPRUDQGXP RI
8QGHUVWDQGLQJH[HFXWHGRQ-XO\


&RQVWUXFWLRQ DQG ,QWHUSUHWDWLRQ 1HLWKHU WKH 3DUWLHV QRU DQ\ RI WKH 3DUWLHV 

UHVSHFWLYH DWWRUQH\V ZLOO EH GHHPHG WKH GUDIWHU RI WKLV 6HWWOHPHQW $JUHHPHQW IRU SXUSRVHV RI
LQWHUSUHWLQJDQ\SURYLVLRQLQWKLV6HWWOHPHQW$JUHHPHQWLQDQ\MXGLFLDORURWKHUSURFHHGLQJWKDW
PD\ DULVH EHWZHHQ WKHP DQG QR SDUW\ VKDOO RWKHUZLVH UHVRUW WR WKH GRFWULQH RI contra
proferentem LQ FRQVWUXLQJ DQ\ SURYLVLRQ 7KLV 6HWWOHPHQW $JUHHPHQW KDV EHHQ DQG PXVW EH
FRQVWUXHGWRKDYHEHHQGUDIWHGE\DOOWKH3DUWLHVWRLWVRWKDWDQ\UXOHWKDWFRQVWUXHVDPELJXLWLHV
DJDLQVWWKHGUDIWHUZLOOKDYHQRIRUFHRUHIIHFW


+HDGLQJV DQG )RUPDWWLQJ RI 'HILQLWLRQV 7KH YDULRXV KHDGLQJV XVHG LQ WKLV

6HWWOHPHQW$JUHHPHQWDUHVROHO\IRUWKH3DUWLHV FRQYHQLHQFHDQGPD\QRWEHXVHGWRLQWHUSUHW
WKLV6HWWOHPHQW$JUHHPHQW6LPLODUO\EROGLQJDQGLWDOLFL]LQJRIGHILQLWLRQDOZRUGVDQGSKUDVHV
LV VROHO\ IRU WKH 3DUWLHV  FRQYHQLHQFH DQG PD\ QRW EH XVHG WR LQWHUSUHW WKLV 6HWWOHPHQW
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$JUHHPHQW7KHKHDGLQJVDQGWKHIRUPDWWLQJRIWKHWH[WLQWKHGHILQLWLRQVGRQRWGHILQHOLPLW
H[WHQGRUGHVFULEHWKH3DUWLHV LQWHQWRUWKHVFRSHRIWKLV6HWWOHPHQW$JUHHPHQW
 0RGLILFDWLRQV DQG $PHQGPHQWV 1R DPHQGPHQW FKDQJH RU PRGLILFDWLRQ WR
WKLV6HWWOHPHQW$JUHHPHQWZLOOEHYDOLGXQOHVVLQZULWLQJVLJQHGE\WKH3DUWLHVRUWKHLUFRXQVHO
 *RYHUQLQJ/DZ 7KLV6HWWOHPHQW$JUHHPHQWLVJRYHUQHGE\1HZ<RUNODZDQG
PXVWEHLQWHUSUHWHGXQGHU1HZ<RUNODZDQGZLWKRXWUHJDUGWRFRQIOLFWRIODZVSULQFLSOHV


$JUHHPHQW &RQVWLWXWHV D &RPSOHWH 'HIHQVH 7R WKH H[WHQW SHUPLWWHG E\ ODZ WKLV

6HWWOHPHQW$JUHHPHQWPD\EHSOHGDVDIXOODQGFRPSOHWHGHIHQVHWRDQGPD\EHXVHGDVWKHEDVLVIRUDQ
LQMXQFWLRQDJDLQVWDQ\DFWLRQVXLWRURWKHUSURFHHGLQJVWKDWPD\EHLQVWLWXWHGSURVHFXWHGRUDWWHPSWHGLQ
EUHDFKRIRUFRQWUDU\WRWKLV6HWWOHPHQW$JUHHPHQW
 ([HFXWLRQ'DWH 7KLV6HWWOHPHQW$JUHHPHQWLVGHHPHGH[HFXWHGRQWKHGDWHWKH
6HWWOHPHQW$JUHHPHQWLVVLJQHGE\DOORIWKHXQGHUVLJQHG


&RXQWHUSDUWV 7KLV6HWWOHPHQW$JUHHPHQWPD\EHH[HFXWHGLQFRXQWHUSDUWVHDFKRI

ZKLFKFRQVWLWXWHVDQRULJLQDOEXWDOORIZKLFKWRJHWKHUFRQVWLWXWHVRQHDQGWKHVDPHLQVWUXPHQW6HYHUDO
VLJQDWXUH SDJHV PD\ EH FROOHFWHG DQG DQQH[HG WR RQH RU PRUH GRFXPHQWV WR IRUP D FRPSOHWH
FRXQWHUSDUW 3KRWRFRSLHV RU 3') FRSLHV RI H[HFXWHG FRSLHV RI WKLV 6HWWOHPHQW $JUHHPHQW PD\ EH
WUHDWHGDVRULJLQDOV
 5HFLWDOV 7KH 5HFLWDOV DUH LQFRUSRUDWHG E\ WKLV UHIHUHQFH DQG DUH SDUW RI WKH
6HWWOHPHQW$JUHHPHQW
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EXHIBIT A
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Gogo Class Action Settlement
P.O. Box 20XX
Chanhassen, MN 55317-20XX
www.gogoclassactionsettlement.com

CLAIM FORM
Claim Number: 1111111

By Court Order, this is a Claim Form that must be properly and timely filled out, signed, and returned in order for you to
receive any benefits from the Adam Berkson, et. al. v. Gogo LLC and Gogo Inc. case Settlement. The Settlement provides
that members of the Class who do not request exclusion may be entitled to benefits ranging from one hourly pass to one
or more one-day passes for Gogo in-flight Internet service.
You are a Class member if:
1. you subscribed to a Gogo in-flight Internet service Monthly Pass between April 1, 2010 and December
31, 2012, but only used the Gogo Service during the first month of your Subscription Period; or
2. you subscribed to a Gogo in-flight Internet service Monthly Pass between January 1, 2013 and March
31, 2015 but only used the Gogo Service during the first month of your Subscription Period.
To make a claim in the above case, please complete and mail this form, postmarked no later than August 4, 2016, to:
Gogo Class Action Settlement
P.O. Box 20XX
Chanhassen, MN 55317-20XX

SECTION 1: YOUR CONTACT INFORMATION
First Name

Middle Last Name

Street Address

City

State

Zip Code

SECTION 2: CONFIRMING YOUR ELIGIBILITY
Please provide the “User Name” or email address
associated with your Gogo account:
Did you purchase a monthly pass from Gogo during
one of the two periods specified above?

Yes

(CONTINUED ON BACK)
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SECTION 2: CONFIRMING YOUR ELIGIBILITY, CONTINUED
Did you know that the monthly pass you purchased from Gogo
was a recurring monthly pass for which you would be charged
every month until you cancelled the service?

Yes

No

Did you use your monthly pass after the first month?

Yes

No

Did you personally pay for the monthly pass?

Yes

No

If you answered Yes to the previous question, were you
reimbursed or did you receive a refund from Gogo or any other
party for the payments you made for the monthly pass?

Yes

No

OATH AND AFFIRMATION UNDER PENALTY OF PERJURY
I am making a claim as set forth above. I agree to participate in the settlement described in the Court-approved notice. I
agree to release any and all claims as described in the notice.
I certify under penalty of perjury under the laws of the United States of America that all of the information on this Claim Form
is true and correct.
Date Signed

Signature of Claimant

M
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D
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Y

Y

Y

Y
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EXHIBIT B
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
ADAM BERKSON et al., individually and on
behalf of all others similarly situated,
Plaintiffs,

Case No. 1:14-cv-01199-JBW-LB
[PROPOSED] ORDER GRANTING
FINAL APPROVAL TO CLASS ACTION
SETTLEMENT

v.
GOGO LLC and GOGO INC.,
Defendants.

2
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The Court has (1) reviewed and considered the terms and conditions of the proposed
Settlement as set forth in the Settlement Agreement; (2) reviewed and considered the application
of Class Counsel for an award of attorneys’ fees, costs, expenses, and class-representativeincentive awards; (3) held a Fairness Hearing after being satisfied that notice to both the Initial
Class and the Supplemental Class has been provided in accordance with the Court’s Order
Granting Motion for Preliminary Approval of Class Action Settlement, Provisionally Certifying
the Classes, and Directing Dissemination of Class Notice entered on October 13, 2015; (4) taken
into account the presentations and other proceedings at the Fairness Hearing; and (5) considered
the Settlement in the context of all prior proceedings had in this Action. Consequently, the Court
enters the following FINDINGS and CONCLUSIONS:
A.

Capitalized terms that this Final Order and Judgment uses that this Final Order

and Judgment does not otherwise define shall have the meaning that the Settlement Agreement
assigns them.
B.

The Court has subject-matter jurisdiction over this Action and all acts within this

Action, and over all Parties to this Action, including all members of both the Initial Class and
Supplemental Class.
C.

The Court’s conditional certification for Settlement purposes in the Preliminary

Approval Order of both the Initial Class and the Supplemental Class was, and is, appropriate.
Adam Berkson, Kerry Welsh and Kathy LePenske (together, the “Class Representatives”) and
Class Counsel have fairly and adequately represented both the Initial Class and the Supplemental
Class for purposes of entering into and implementing the Settlement.
D.

The notice to putative Settlement Class Members was comprised of individual

emailed notice to all Settlement Class Members. The Court finds this notice: (i) constituted the

3
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best notice practicable under the circumstances, (ii) constituted notice that was reasonably
calculated, under the circumstances, to apprise the putative Settlement Class Members of the
pendency of the Action and of their right to object and to appear at the Fairness Hearing or to
exclude themselves from the Settlement, (iii) was reasonable and constituted due, adequate, and
sufficient notice to all persons entitled to be provided with notice, and (iv) fully complied with
due process principles and Federal Rule of Civil Procedure 23.
E.

The Court has held a Fairness Hearing to consider the fairness, reasonableness,

and adequacy of the Settlement and has been advised that there have been no objections to the
Settlement.
F.

The Settlement is the product of good faith, arm’s-length negotiations between the

Class Representatives and Class Counsel, on the one hand, and Gogo and Gogo’s Counsel, on
the other hand.
G.

The Settlement, as provided for in the Settlement Agreement, is in all respects

fair, reasonable, adequate, and proper and in the best interest of both the Initial Class and the
Supplemental Class. In reaching this conclusion, the Court considered the following nine factors
set forth in City of Detroit v. Grinnell Corp.: (1) the complexity, expense and likely duration of
the litigation; (2) the reaction of the class to the settlement; (3) the stage of the proceedings and
the amount of discovery completed; (4) the risks of establishing liability; (5) the risks of
establishing damages; (6) the risks of maintaining the class action through the trial; (7) the ability
of the defendants to withstand a greater judgment; (8) the range of reasonableness of the
settlement fund in light of the best possible recovery; [and] (9) the range of reasonableness of the
settlement fund to a possible recovery in light of all the attendant risks of litigation. Charron v.
Wiener, 731 F.3d 241, 247 (2d Cir. 2013) (citing City of Detroit v. Grinnell Corp., 495 F.2d 448,

4
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463 (2d Cir. 1974) abrogated on other grounds by Goldberger v. Integrated Res., Inc., 209 F.3d
43 (2d Cir. 2000); other citation omitted).
H.

In the Declaration of ______________, which the Parties filed in advance of the

Fairness Hearing, the Parties submitted to the Court: (i) a list of the putative Settlement Class
Members who have timely elected to opt out of the Settlement and the Initial Class or the
Supplemental Class, as appropriate, and whom, as a result, the Settlement does not bind (the
“Exclusion List”), (ii) the provisions of the Settlement Agreement, and (iii) this Final Order and
Judgment. All Settlement Class Members (in accordance with the Court’s permanent
certification set forth below) shall permanently be subject to all provisions of the Settlement, the
Settlement Agreement, and this Final Order and Judgment, which the Clerk of the Court shall
enter.
On the basis of the foregoing findings and conclusions, as well as the submissions and
proceedings referred to above, NOW, THEREFORE, THE COURT HEREBY ORDERS,
ADJUDGES, AND DECREES:
Certification of Class and Approval of Settlement
1.

The Settlement and the Settlement Agreement are hereby approved as fair,

reasonable, adequate, and in the best interests of both the Initial Class and the Supplemental
Class, and the requirements of due process and Federal Rule of Civil Procedure 23 have been
satisfied. The Court hereby orders and directs the Parties to comply with the terms and
provisions of the Settlement Agreement.
2.

Having found that, for settlement purposes only, each of the elements of Federal

Rules of Civil Procedure 23(a) and 23(b)(3) are satisfied, the Court hereby permanently certifies
the Initial Class pursuant to Federal Rule of Civil Procedure 23 on behalf of the following

5
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persons:
All Gogo Customers who, during the Initial Class Period,
subscribed to a Monthly Pass but only used the Gogo Service
during the first month of their Subscription Period.
Furthermore, having found that, for settlement purposes only, each of the elements of Rules
23(a) and 23(b)(3) are satisfied, the Court hereby permanently certifies the Supplemental Class
pursuant to Rule 23 on behalf of the following persons:
All Gogo Customers who, during the Supplemental Class Period,
subscribed to a Monthly Pass but only used the Gogo Service
during the first month of their subscription.
The Court hereby excludes from the Initial Class or the Supplemental Class, as appropriate, the
putative Settlement Class Members that the Exclusion List identifies as having timely and
properly elected to opt out from the Settlement and the Initial Class or the Supplemental Class,
as appropriate. The Settlement Class Members that the Exclusion List identifies shall not be
entitled to any of the benefits that the Settlement Agreement affords to the Settlement Class
Members. The Court readopts and incorporates herein by reference the preliminary conclusions
that the Court set forth in the Preliminary Approval Order with respect to whether both the Initial
Class and the Supplemental Class satisfy both Rule 23(a) and Rule 23(b)(3).
3.

For purposes of Settlement only, the Court hereby certifies the Class

Representatives as representatives of both the Initial Class and the Supplemental Class, and the
Court hereby appoints Class Counsel as counsel for both the Initial Class and the Supplemental
Class. The Court concludes that the Class Representatives and Class Counsel have fairly and
adequately represented both the Initial Class and the Supplemental Class with respect to the
Settlement and the Settlement Agreement.
4.

Notwithstanding the Court’s certification of both the Initial Class and the

6
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Supplemental Class, and the Court’s appointment of the Class Representatives, for purposes of
effecting the Settlement, if this Final Order and Judgment is reversed on appeal or the Settlement
Agreement is terminated or is not consummated for any reason, the foregoing certification of
both the Initial Class and the Supplemental Class and the foregoing appointment of the Class
Representatives shall be void and of no further effect, and the Parties to the proposed Settlement
shall be returned to the status each occupied before entry of this Final Order and Judgment,
without prejudice to any legal argument that any of the Parties to the Settlement Agreement
might have asserted but for the Settlement Agreement.
Release and Injunctions against Released Claims
5.

In accordance with the Settlement Agreement, Plaintiffs, the Settlement Class

Members, and each of their respective successors, assigns, legatees, heirs, and personal
representatives shall and hereby do release, remise, and forever discharge Gogo and each of its
respective direct or indirect parents, wholly or majority owned subsidiaries (including but not
limited to those owned in whole or in part during some or all of the Class Period), affiliated and
related entities, predecessors, successors and assigns, partners, privies, and any of their present
and former directors, officers, employees, shareholders, agents, representatives, attorneys,
accountants, insurers, and all persons acting by, through, under or in concert with them, or any of
them, from any and all of the Released Claims.
6.

The Court hereby permanently enjoins the Settlement Class Members from filing,

commencing, prosecuting, intervening in, participating in as class members or otherwise, or
receiving any benefits or other relief from, any other litigation in any state, territorial, or federal
court, or any arbitration or administrative, regulatory, or other proceeding in any jurisdiction,
that asserts claims based on, or in any way related to, the Released Claims. In addition, the Court
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hereby permanently enjoins the Settlement Class Members from asserting as a defense, including
as a set-off or for any other purpose, any argument that if raised as an independent claim would
be a Released Claim.
7.

With respect to the Released Claims, Plaintiffs and all Settlement Class Members

agree that they are expressly waiving and relinquishing to the fullest extent permitted by law (a)
the provisions, rights, and benefits that Section 1542 of the California Civil Code confers, viz.:
A general release does not extend to claims which the creditor does
not know or suspect to exist in his favor at the time of executing
the release, which if known by him must have materially affected
his settlement with the debtor.
and (b) any law of any state of the United States, federal law, or principle of common law, which
is similar, comparable, or equivalent to Section 1542 of the California Civil Code.
Dismissal; Continuing Jurisdiction
8.

The Court hereby orders that the Action and all claims alleged therein are

dismissed with prejudice.
9.

Without in any way affecting the finality of this Final Order and Judgment, this

Court hereby retains jurisdiction as to all matters relating to (a) the interpretation, administration,
and consummation of the Settlement Agreement and (b) the enforcement of the injunctions that
paragraph 6 of this Final Order and Judgment brings to fruition.

IT IS SO ORDERED.

Date:
The Honorable Jack B. Weinstein
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
ADAM BERKSON, et al. individually and on
behalf of all others similarly situated,
Plaintiffs,
v.
GOGO LLC and GOGO INC.,
Defendants.

Case No. 1:14-cv-01199-JBW-LB
[PROPOSED] ORDER GRANTING
MOTION FOR PRELIMINARY
APPROVAL OF CLASS ACTION
SETTLEMENT, GRANTING LEAVE
TO FILE A SECOND AMENDED
COMPLAINT, PROVISIONALLY
CERTIFYING THE CLASSES, AND
DIRECTING DISSEMINATION OF
CLASS NOTICE
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Plaintiffs Adam Berkson and Kerry Welsh, plaintiffs in the above-captioned action, and
Kathy LePenske (another user of Gogo service), have submitted an unopposed Motion for entry
of an Order Granting Preliminary Approval of the Class Action Settlement, Granting Leave to
File a Second Amended Complaint, Provisionally Certifying the Classes, and Directing
Dissemination of Class Notice, determining certain matters in connection with the proposed
Settlement of this class action, pursuant to the terms of the Settlement Agreement that the Parties
reached and presented to the Court for approval. After consideration of the Settlement
Agreement and the exhibits annexed thereto, and after due deliberation and consideration of the
totality of the circumstances and the record, and for good cause shown, it is hereby
ORDERED, ADJUDGED, and DECREED as follows:
1.

Defined Terms: This Court adopts all defined terms set forth in the Settlement

Agreement, including but not limited to all defined terms set out in Section 1 of the Settlement
Agreement, for purposes of this Preliminary Approval Order, unless otherwise specified herein.
2.

Preliminary Approval of Settlement: The Court hereby preliminarily approves

the terms of the Settlement Agreement, subject to further consideration at the Fairness Hearing
as provided below. The Court concludes that the proposed Settlement is sufficiently within the
range of reasonableness to warrant conditional certification of both the Initial Class and the
Supplemental Class, the scheduling of the Fairness Hearing, and the circulation of the “Notice
Package”1 to both the Initial Class and the Supplemental Class, each as provided for in this
Preliminary Approval Order.

1

For purposes of this Preliminary Approval Order, “Notice Package” shall mean: (1) the LongForm Notice; (2) the Summary Notice; and (3) the Claim form, which are attached as Exhibits D,
C and A respectively, to the Parties’ Settlement Agreement.
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3.

Granting Leave to File a Second Amended Complaint: Pursuant to Federal

Civil Procedure Rule 15(a)(2), the Court hereby grants leave to file a Second Amended
Complaint to add plaintiff Kathy LePenske to the above-captioned action. The Second Amended
Complaint, which is attached as Exhibit 2 to the Amended Notice of Motion (Dkt. 104), is
hereby deemed as filed and counsel for Plaintiffs is ordered hereby to submit it via ECF.
4.

Conditional Certification for Settlement Purposes: For purposes of Settlement

only, pursuant to Federal Rule of Civil Procedure 23, the Court hereby certifies the following
Initial Class:
All Gogo Customers who, during the Initial Class Period,
subscribed to a Monthly Pass but only used the Gogo Service
during the first month of their Subscription Period.
Furthermore, for purposes of Settlement only, pursuant to Federal Rule of Civil Procedure 23,
the Court hereby certifies the following Supplemental Class:
All Gogo Customers who, during the Supplemental Class Period,
subscribed to a Monthly Pass but only used the Gogo Service
during the first month of their subscription.
The Court hereby conditionally certifies Adam Berkson, Kerry Welsh as representatives of the
Initial Class as defined above and Kathy LePenske as representative of the Supplemental Class
as defined above (together, Berkson, Welsh and LePenske are referred to herein as the “Class
Representatives”), and the Court hereby appoints Michael R. Reese of Reese LLP as Class
Counsel. This conditional certification of the Initial Class, the Supplemental Class, and the Class
Representatives, and this appointment of Class Counsel, are solely for purposes of effectuating
the proposed Settlement. If the Settlement Agreement is terminated or is not consummated for
any reason, the foregoing conditional certification of the Initial Class, the Supplemental Class,
and the Class Representatives, as well as the foregoing appointment of Class Counsel, shall be
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void and of no further effect, and the Parties to the proposed Settlement shall be returned to the
status each occupied before entry of this Preliminary Approval Order, without prejudice to any
legal argument that any of the Parties to the Settlement Agreement might have asserted but for
the Settlement Agreement.
Based on the Court’s review of the unopposed Motion for Preliminary Approval of the
Proposed Class Settlement and supporting materials, the Court conditionally finds that both the
proposed Initial Class and the proposed Supplemental Class satisfy Rule 23 of the Federal Rules
of Civil Procedure in that:
a.

Both the Initial Class and the Supplemental Class consist of thousands of

individuals. Consequently, both the Initial Class and the Supplemental Class are so numerous
that joinder of all persons who fall within the Initial Class definition, and/or within the
Supplemental Class definition, is impracticable;
b.

The commonality requirement is satisfied where members of the Initial

Class and the Supplemental Class share at least one common legal or factual issue. Here, there
are questions of law and fact common to the Initial Class and the Supplemental Class, including
but not limited to allegations related to one or more of the following:
(i)

whether Gogo’s acts and practices of charging users of its in-flight
Internet service on a recurring monthly basis after the user signed
up for it monthly service constituted deceptive acts and practices;

(ii)

whether Gogo’s acts and practices of charging users of its in-flight
Internet service on a recurring monthly basis after the user signed
up for monthly service breached the implied covenant of good faith
and fair dealing;

(iii)

whether Gogo’s actions at issue unjustly enriched Gogo; and

(iv)

whether Gogo properly disclosed that the monthly charges would
be recurring for the Gogo in-flight Internet service.
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c.

The claims of the Class Representatives are typical of the claims of both

the Initial Class and the Supplemental Class; and
d.

The Class Representatives will fairly and adequately protect the interests

of both the Initial Class and the Supplemental Class, and Class Counsel are both qualified and
competent to represent both the Initial Class and the Supplemental Class.
The Court further conditionally finds that both the proposed Initial Class and the
proposed Supplemental Class satisfy Rule 23(b)(3) of the Federal Rules of Civil Procedure,
which requires that common issues predominate and that a class action is superior to other
available methods for the fair and efficient resolution of this controversy. The Court notes that
because the litigation is being settled, rather than litigated, the Court need not consider the
manageability issues that litigation would present. Amchem Products, Inc. v. Windsor, 521 U.S.
591, 620 (1997).
5.

Fairness Hearing: A Fairness Hearing shall take place before the undersigned,

the Honorable Jack B. Weinstein, at ____ p.m. on _______, 2016, to determine:
a.

whether the Court should finally certify both the Initial Class and the

Supplemental Class and whether the Class Representatives and Class Counsel have adequately
represented both the Initial Class and the Supplemental Class;
b.

whether the Court should finally approve the proposed Settlement, on the

terms and conditions for which the Settlement Agreement provides, as fair, reasonable, and
adequate;
c.

whether the Court should dismiss the Released Claims of the Settlement

Class Members in this action with prejudice;
d.

whether the Court should approve the application that Class Counsel will

6
65

Case 1:14-cv-01199-JBW-LB Document 104-1 Filed 12/01/15 Page 46 of 63 PageID #: 1155

submit for attorneys’ fees, costs, expenses, and incentive awards for the Class Representatives;
and
e.
6.

such other matters as the Court may deem necessary or appropriate.

Right to Appear and Object: Any putative Settlement Class Member who has

not timely and properly provided notice of an election to opt out of the Initial Class and the
proposed Settlement, or to opt out of the Supplemental Class and the proposed Settlement, in the
manner set forth below may appear at the Fairness Hearing in person or by counsel and be heard,
to the extent the Court allows, either in support of, or in opposition to, the matters that the Court
will consider at the Fairness Hearing, provided, however, that no putative Settlement Class
Member who has elected to opt out from the Settlement shall be entitled to object, and provided
further that no person shall be heard, and the Court shall not consider any papers, briefs, or other
submissions in connection with its consideration of those matters, unless such person files the
objection with the Court, with a copy delivered to Class Counsel and Gogo’s Counsel at the
addresses set out in the Notice, no later than _______, 2016. Settlement Class Members may
object either on their own or through an attorney hired at their own expense.
7.

Notice. The Court hereby approves the Notices substantially in the form of

Exhibits D and E to the Settlement Agreement. In particular, the Court approves the Parties’
proposal that the Summary Notice, which directs Settlement Class Members to the easily
accessible Long-Form Notice, be provided to all Settlement Class Members via email to the
email address currently associated with each Settlement Class Member’s Gogo account. The
Court also finds that posting the Long-Form Notice on the Class Settlement Website constitutes
appropriate and sufficient notice of the terms of the Long-Form Notice, since the Summary
Notice directs the Settlement Class Members to the Class Settlement Website. The Court further
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finds that the form and method of providing notice is the best practicable under the
circumstances and, if carried out, shall constitute due and sufficient notice of the Settlement
under Federal Rule of Civil Procedure 23 and the Due Process Clauses of the Fifth Amendment
and the Fourteenth Amendment to the United States Constitution. The Court also approves the
Claim form attached as Exhibit A to the Settlement Agreement.
The Court approves the Parties’ joint selection of Analytics LLC to administer the notice
program. As set forth in the Settlement Agreement, Gogo shall pay the cost of the Notice Plan.
Further, as set forth in the Settlement Agreement, within 15 calendar days after entry of this
Preliminary Approval Order, Gogo shall provide the Claims Administrator with the email
address associated with each Settlement Class Member’s Gogo account, and the Claims
Administrator shall transmit the Summary Notice to each Settlement Class Member’s email
address that Gogo provided within 15 calendar days after receiving the aforesaid email addresses
from Gogo.
8.

Ability of Class Members to Opt Out. All putative Settlement Class Members

who wish to opt out of the Initial Class or the Supplemental Class, as appropriate, must do so by
sending a letter, postcard, or other written document requesting exclusion to the Claims
Administrator as outlined in the Notice Plan, signed by the putative Settlement Class Member
and providing all required information. To be considered timely and thereby effectively exclude
a person from the Initial Class or the Supplemental Class, as appropriate, the Opt-Out/Exclusion
Request must be postmarked on or before 60 days from the date that the Claims Administrator
emails the Notice to the Settlement Class Members (the “Opt Out Deadline”). On or before 10
calendar days after the Opt Out Deadline, the Claims Administrator shall provide Gogo’s
Counsel and Class Counsel with a list of Settlement Class Members who have timely and validly
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excluded themselves from the Initial Class or the Supplemental Class. The Parties will file with
the Court a complete list of all Settlement Class Members who validly and timely excluded
themselves from the Class.
Any putative Settlement Class Member who does not properly and timely request
exclusion from the Initial Class or the Supplemental Class, as appropriate, shall be included in
the Initial Class or the Supplemental Class, as appropriate, and, if the Court approves the
proposed Settlement and it becomes effective, they shall be bound by all the terms and provision
of the Settlement Agreement, including but not limited to the releases, waivers, and covenants
not to sue described therein, whether or not such person shall have objected to the Settlement.
9.

Appearance by Settlement Class Member. Any Settlement Class Member may

enter an appearance in the Action at his, her, or its own expense, individually or through counsel
of his, her, or its own choice. Class Counsel will represent any Settlement Class Member who
does not enter an appearance.
10.

Discovery and Other Litigation Activity. All discovery and other litigation

activity in this Action is hereby stayed pending a decision on Final Approval of the Settlement
Agreement.
IT IS SO ORDERED.

Date:
The Honorable Jack B. Weinstein
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF NEW YORK

If you purchased Gogo Inflight Internet
service, you may be entitled to benefits
from a class action settlement.
A court authorized this notice. This is not a solicitation from a lawyer.
•

A settlement has been reached in a class action lawsuit about inflight Internet service purchased from Gogo LLC
(“Gogo”).

•

The lawsuit claims that Gogo enrolled customers in a plan that charged their credit cards monthly without
obtaining proper authorization from or providing proper disclosure to the customers.

•

Under the terms of the Settlement, you may be eligible for certain benefits if you qualify.

•

Your rights and options—and the deadlines to exercise them—are explained in this notice.

•

The Court in charge of this case still has to decide whether to approve the Settlement. If it does, and after any
appeals are resolved, benefits will be distributed to those who qualify. Please be patient.
Your legal rights are affected whether you act or do not act. Read this notice carefully.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS LAWSUIT

SUBMIT A
CLAIM FORM

ASK TO BE
EXCLUDED

COMMENT
OR
OBJECT

DO NOTHING

DEADLINE

The only way to get a benefit from this settlement.
You must timely submit a valid Claim Form, which is attached to
this Notice. You can submit a Claim Form by printing it out,
completing it and sending it by mail to the address specified, or by
completing and submitting the Claim Form electronically at
wwwgogoclassactionsettlement.com.

Deadline to Submit a
Claim Form:
August 4, 2016

Receive no benefits from this lawsuit and retain your right to
pursue Gogo.
If you exclude yourself from this lawsuit, you will not be eligible
to receive benefits from this settlement, but you will maintain the
right to pursue Gogo for the same or similar legal claims.

Deadline to Exclude
Yourself:
March 4, 2016

Write to the Court about why you like or don’t like the
settlement.
You may write to the Court indicating why you like or dislike the
settlement. You must remain a member of the lawsuit (you cannot
ask to be excluded) in order to object to the settlement.

Deadline to
Comment or Object:
March 4, 2016

Get no benefit. Remain bound by this settlement.
By doing nothing, you will not recover anything from the class
action settlement. You will also be bound by the class action
settlement and give up any rights to pursue Gogo separately about
the same or similar legal claims.

QUESTIONS? CALL

1-866-322-4455 TOLL FREE, OR VISIT
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BASIC INFORMATION
1.

Why was this notice issued?

A Court authorized this notice because you have a right to know about a proposed nationwide settlement of this class
action lawsuit against Gogo, and about your possible eligibility for benefits and your other options, before the Court
decides whether to give “final approval” to the Settlement. If the Court approves the Settlement, and after any appeals
are resolved, benefits will be distributed to everyone who qualifies. This notice explains the lawsuit, the Settlement,
your legal rights, what benefits are available, who may be eligible for the benefits, and how to receive the benefits.
United States District Court Judge Jack B. Weinstein in the United States District Court for the Eastern District of
New York is overseeing this class action. The case is known as Adam Berkson, et al. v. Gogo LLC and Gogo Inc.,
Case No. 1:14-cv-01199-JBW-LB. The individuals who sued are called the “Plaintiffs,” and the parties they sued are
called the “Defendants.”

2.

What is this lawsuit about?

The lawsuit generally claims that Gogo improperly enrolled customers in a plan and recurrently charged their credit
cards without obtaining proper authorization from or providing proper disclosure to the customers. Specifically, the
lawsuit claims that customers purchased in-flight Internet service from Gogo believing they would only be charged
for one month of service, but that Gogo continued to charge customers monthly for the service even though
customers did not use the service after the month in which it was purchased and did not know they would be charged
monthly for the service. Gogo has denied all of these claims and maintains that they did not act wrongfully or
unlawfully.

3.

Why is this a class action?

In a class action, one or more people called “Named Plaintiffs” (in this case Adam Berkson, Kerry Welsh and Kathy
LePenske) sue on behalf of individuals who have similar claims. All of these individuals are a “Class” or “Class
Members.” A court resolves the issues for all Class Members, except for those who exclude themselves from the
Class.

4.

Why is there a Settlement?

The Court did not decide in favor of the Plaintiffs or Gogo. Instead, both sides agreed to settle in order to avoid the
cost of a trial, and the Class Members who qualify will get benefits under the Settlement. The Named Plaintiffs and
their attorneys believe that the Settlement is best for all Class Members. The Settlement does not mean that Gogo
admits any wrongdoing.

-5-
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WHO IS IN THE SETTLEMENT?
To see if you are eligible for benefits from this Settlement, you first have to determine if you are a Class Member.

5.

How do I know if I am a Class Member?

The Class includes an Initial Class and a Supplemental Class.
The Initial Class includes:
•

•

all Gogo Customers who, between April 1, 2010 and December 31, 2012,
subscribed to a Gogo Monthly Pass and only used the Gogo Service during the
first month of their subscription.
Excluded from the Class are Defendants, any entity in which Defendants have a
controlling interest, any officers or directors of Defendants and the legal
representatives, heirs, successors and assigns of Defendants.

The Supplemental Class includes:
•

•

6.

all Gogo Customers who, between January 1, 2013 and March 31, 2015,
subscribed to a Gogo Monthly Pass but only used the Gogo Service during the
first month of their subscription.
Excluded from the Supplemental Class are Defendants, any entity in which
Defendants have a controlling interest, any officers or directors of Defendants,
and the legal representatives, heirs, successors, and assigns of Defendants.

What if I am still not sure if I am included?

If you are not certain whether you are included in the Class, you may call the Settlement Administrator at the toll free
number 1-866-322-4455 with questions.

THE SETTLEMENT BENEFITS—WHAT YOU GET IF YOU QUALIFY

7. Who will receive benefits from this Settlement?
Individuals who are Class Members will receive benefits upon providing a valid Claim Form and providing
certifications regarding their knowledge and use of the Gogo services. In other words, all Class Members are eligible
to get paid if they complete and submit a valid Claim Form and swear that they purchased a Gogo monthly pass, did
not know the charge was recurring, paid for the recurring charges and were not refunded or otherwise reimbursed
those charges. Class Members are not required to submit a proof of purchase or any other physical or documentary
evidence.

8.

What benefits could I receive?

The Settlement will provide passes to Eligible Class Members which permit the holder to access Gogo inflight
Internet Service. The number of passes distributed to each Eligible Class Member will dependon when the Gogo
-6-
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Service was purchased and for how many months the customer’s credit card was charged for the service. There are
two tiers of Class Members.
Tier One is called the “Initial Class” or “Initial Class Members.” Initial Class Members include all Gogo Customers
who, between April 1, 2010 and December 31, 2012, subscribed to a Gogo Monthly Pass and only used the Gogo
Service during the first month of their Subscription period.
Tier Two is called the “Supplemental Class” or “Supplemental Class Members”. Supplemental Class Members
include all Gogo Customers who, between January 1, 2013and March 31, 2015, subscribed to a Monthly Pass but
only used the Gogo Service during the first month of their subscription.
NOTE: Some Class Members may be Eligible for relief as both an Initial Class Member and a Supplemental Class
Member.
The benefits Eligible Class Members will receive are as follows:
If you are an Initial Class Member and paid for:
•
•
•

1 to 4 months of unused Gogo Service, you will receive 1 One-Day Pass.
5 to 8 months of unused Gogo Service, you will receive 4 One-Day Passes
9 or more months of unused Gogo Service, you will receive 6 One-Day Passes.

If you are a Supplemental Class Member and paid for any months of unused Gogo Service, you will receive 1
One-Hour Pass.
If you do not exclude yourself from the Class (as explained in Questions 12, 13 and 14) and are an Eligible Class
Member (explained in Question 5), the only benefits you could ever recover from Gogo on any claim released in this
Settlement are described in the above paragraphs. If you believe you are entitled to or want to seek a recovery larger
than that described above, you must exclude yourself from the Class through the procedure described in Question 12
below.

9.

How do I qualify for the benefits?

In order to be eligible to receive compensation under the Settlement, you must be a Class Member and you must:
1.
2.
3.
4.

Fully complete and submit to the Claims Administrator a Claim Form which can be located at
www.gogoclassactionsettlement.com;
Certify under penalty of perjury that you purchased a Monthly Pass during the Initial Class Period or
Supplemental Class Period and used the Gogo Service only during the first month of the subscription period;
Certify under penalty of perjury that you were unaware of the recurring monthly charges for the Monthly
Pass;
Certify under penalty of perjury that you personally paid the recurring Monthly Pass charge(s) and were not
reimbursed those charges by a third party or refunded those charges by Gogo.

All Claims and Certifications are subject to verification by the Claims Administrator.

10. When would I receive the benefits?
Benefits will be emailed to eligible Class Members after the Court grants “final approval” of the Settlement, and any
appeals are resolved. If the Court approves the Settlement after a Settlement Fairness Hearing on MONTH, DAY,
YEAR (see the section “The Court’s Settlement Fairness Hearing” below), there may be appeals. It’s always
uncertain whether these appeals can be resolved, and resolving them can take time. Please be patient during this
process.
-7-
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In addition, you can check the website or call the toll free number listed below in order to get a status update on the
final approval of the Settlement, the claims administration process, and when the benefits will be made available.

11. What am I giving up to get a benefit or stay in the Settlement Class?
Unless you exclude yourself, you are staying in the Class, which means that you can’t sue, continue to sue, or be part
of any other legal proceeding against Gogo about the same legal issues this case involved. It also means that all of the
Court’s orders in this case will apply to you and legally bind you. More information is available in the Settlement
Agreement in section 6.1
If you have any questions, please visit the website to review the Settlement Agreement or call the toll-free number.

EXCLUDING YOURSELF FROM THE SETTLEMENT
If you are a Class Member and you want to keep the right to pursue Gogo about the issues in this case or the settled
claims, then you must take steps to remove yourself from the Class. This is called excluding yourself from—or is
sometimes referred to as “opting out” of—the Class. If you want to preserve a right to pursue an independent legal
remedy against Gogo, you must exclude yourself from this Settlement by following the procedures described below.

12. How do I get out of the proposed Settlement?
If you are a Class Member and you want to exclude yourself from the Settlement, you must send a letter or postcard
by mail stating that you want to be excluded from the Settlement in Adam Berkson, et al. v. Gogo LLC and Gogo Inc.,
Case No. 1:14-cv-01199-JBW-LB. You must also include: (1) your full name and postal address, and the username
and email address associated with the Gogo account; (2) a statement that you do not want to participate in the
Settlement; and (3) your signature. Your request for exclusion must be postmarked by March 4, 2016 and addressed
to:
Exclusions
Gogo Claims Administrator
c/o Analytics
P.O. Box 2002
Chanhassen, MN 55317-2002
Please understand that only you can request exclusion from the Class. Requests for exclusion that are on behalf of a
group or class of persons are invalid and ineffective.

13. If I do not exclude myself, can I sue the Defendants for the same thing later?
No. As explained in Question 10, unless you exclude yourself, you give up any right to pursue Gogo, individually or
as part of a class, for the claims that this Settlement resolves. You must exclude yourself from this Class in order to
pursue Gogo over the claims resolved by this Settlement. Remember, the exclusion deadline is March 4, 2016.

14. If I exclude myself, can I get any benefit from the proposed Settlement?
No. If you exclude yourself, you cannot get any benefit from the proposed Settlement.

-8-
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THE LAWYERS REPRESENTING YOU
15. Do I have a lawyer in this case?
The Court appointed Reese LLP to represent you and other Class Members as “Class Counsel.” You do not have to
personally pay Class Counsel. If you want to be represented by your own lawyer, and have that lawyer appear in
court for you in this case, you may hire one at your own expense. If you have questions about the Settlement or
anything contained in this notice, you can visit the website or call the toll-free number.

16. How will the lawyers be paid and will there be incentive payments for Named Plaintiffs?
Class Counsel has not received any fees for the lawyer and professional time it has devoted to this matter nor has it
received any reimbursement for any of the out-of-pocket expenses it has incurred. Class Counsel will file a petition
for an award of attorneys’ fees and costs. The Court will determine the amount of the award, but the total amount
cannot exceed $750,000. Additionally, Class Counsel will ask the Court to award each of the three Named Plaintiffs
a $5,000 service award in recognition of their time and efforts on behalf of the Class.

OBJECTING TO THE SETTLEMENT
If you are a Class Member, you can tell the Court if you don’t agree with the Settlement or some part of it.

17. How do I tell the Court that I do not like the proposed Settlement?
If you don’t want the Court to approve the Settlement or want the Court to modify a portion of the Settlement, you
must file a written objection in the case with the Eastern District of New York and send a physical copy to Class
Counsel and Gogo’s Counsel as noted below. Your objection must include: (1) a heading containing the name and case
number of the Action (Adam Berkson, et al. v. Gogo LLC and Gogo Inc., Case No. 1:14-cv-01199-JBW-LB); (2) your
name, email address, postal address, and telephone number that were used in conjunction with the your Gogo account;
(3) a detailed statement of each objection and the factual and legal basis for each objection, and the relief that the you are
requesting; (4) a list of and copies of all documents or other exhibits which you may seek to use at the Settlement Final
Approval and Fairness Hearing (“Fairness Hearing”) described in questions 19-21 below; and (5) a statement of whether
you intend to appear, either in person or through counsel, at the Fairness Hearing, and if through counsel, a statement
identifying the counsel's name, postal address, phone number, email address, and the state bar(s) to which the counsel is
admitted.
The objection must be mailed or hand delivered to the following addresses on or before March 4, 2016:
Court Filing Address
Clerk of the Court
(Case No. 14-CV-1199)
U. S. District Court
Eastern District of New York
225 Cadman Plaza East
Brooklyn, New York 11201
Plaintiffs’ Counsel:
Michael Reese
George Granade
Reese LLP
100 West 93rd Street, 16th Floor
New York, NY 10025
-9QUESTIONS? CALL 1-866866-322322-4455 TOLL FREE, OR VISIT www.GogoClassActionSettlement.com
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Defendants’ Counsel:
Anthony J. Laura
Epstein Becker Green
250 Park Avenue
New York, New York 10177
You do not need to go to the Fairness Hearing to have your written objection considered by the Court. At the Fairness
Hearing, any Settlement Class Member who has not previously submitted a request for exclusion from the Settlement
Class may appear and be heard, to the extent allowed by the Court, to state any objection to the Settlement or
Plaintiffs’ Counsel’s motion for reimbursement of expenses. Any such objector may appear in person or arrange, at
that objector’s expense, for a lawyer to represent the objector at the Fairness Hearing.

18. What is the difference between objecting and excluding?
Objecting is simply informing the Court that you don’t like something about the Settlement. You can object only if
you stay in the Class. Excluding yourself is informing the Court that you don’t want to be part of the Class. If you
exclude yourself, you have no basis to object because the case no longer affects you. If you do not exclude yourself
from the Class, and object to the Settlement, you will still be a member of the Class. If you object, you will not have
another opportunity to exclude yourself and you will be bound by any judgment entered by the Court.

THE COURT’S SETTLEMENT FAIRNESS HEARING
The Court will hold a hearing to decide whether to grant final approval of the Settlement. You may attend and you
may ask to speak, but you don’t have to.

19. When and where will the Court decide whether to approve the proposed Settlement?
The Court has scheduled a Settlement Final Approval Hearing at 11:00 a.m., on April 5, 2016, in Courtroom 10-B
South, United States District Court for the Eastern District of New York, United States Courthouse, 225 Cadman
Plaza East, Brooklyn, New York 11201. At the Fairness Hearing the Court will consider whether the Settlement is
fair, reasonable and adequate. At the Fairness Hearing, the Court also will consider the applications of Class Counsel
for attorneys’ fees and costs. The Court will take into consideration any written objections submitted in accordance
with the instructions. The Court also will listen to Class Members or lawyers for Class Members who appear and
speak at the hearing. After the hearing, the Court will decide whether to approve the settlement and attorneys’ fees.
We do not know how long the Court will take to make these decisions.
You should be aware that the Court may change the date and time of the Fairness Hearing. Thus, if you want to come
to the hearing or have your lawyer attend, you should check with Class Counsel to be sure that the date and/or time
have not changed.

20. Do I have to come to the hearing?
No. If you are a member of the Class, Class Counsel will represent you and will answer any questions that the Court
may have. But, you are welcome to come at your own expense. If you send an objection, you don’t have to come to
Court to talk about it. As long as you filed and mailed your written objection on time, the Court will consider it, but
Class Counsel will not argue your objection on your behalf. You may also pay your own lawyer to attend, but it’s not
necessary.

21. May I speak at the hearing?
- 10 -
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If you object to the Settlement, you may appear and, subject to permission by the Court, speak at the Fairness
Hearing. Persons who intend to object to the Settlement and who desire to call witnesses to testify or to introduce
exhibits into evidence at the Fairness Hearing must submit a written objection as provided in the response to question
17, and must provide the identity of any witnesses they may call to testify and exhibits they intend to introduce into
evidence at the Fairness Hearing. You cannot speak at the hearing if you excluded yourself from the Settlement Class.

IF YOU DO NOTHING
22. What happens if I do nothing at all?
If you do nothing, even if you otherwise would be an Eligible Class Member, you will receive none of the benefits as
described in Question 8.

GETTING MORE INFORMATION
23. Are there more details about the proposed Settlement?
This notice summarizes the proposed Settlement. More details are in the Settlement Agreement. You can get a copy
of the Settlement Agreement at www.gogoclassactionsettlement.com. You may call the toll-free number listed below
or visit the website or write to the Claims Administrator at:
Gogo Claims Administrator
c/o Analytics
P.O. Box 2002
Chanhassen, MN 55317-2002

- 11 -
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EXHIBIT E
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Class Action Settlement Notice
If you purchased Gogo in-flight Internet service you may
be entitled to benefits from a class action settlement.
To file a Claim Form, click here.
For more information, visit www.gogosettlement.com
WHAT IS THIS CASE ABOUT? The case alleges that customers who
purchased a monthly pass to Gogo in-flight Internet service were
charged recurring monthly fees without being provided adequate
disclosures by Gogo. The defendants in the case, Gogo LLC and Gogo
Inc., deny all liability.
WHO IS INCLUDED? You may be eligible to receive benefits if
(1)

(2)

you subscribed to a Gogo in-flight service Monthly Pass
between April 1, 2010 and December 31, 2012, but only
used the Gogo Service during the first month of your
Subscription Period; or
you subscribed to a Gogo in-flight service Monthly Pass
between January 1, 2013 and March 31, 2015 but only
used the Gogo Service during the first month of your
Subscription Period.

WHAT DOES THE SETTLEMENT PROVIDE? Class Members
who file a valid claim and are eligible for settlement benefits will
receive compensation in the form of one or more Gogo Passes. If you
are an Eligible Class Member and purchased a Monthly Pass from Gogo
between April 1, 2010 and December 31, 2012, but only used the service
during the first month of the subscription, you could receive one of the
following forms of compensation:

81

Case 1:14-cv-01199-JBW-LB Document 104-1 Filed 12/01/15 Page 62 of 63 PageID #: 1171

• if you had 1 to 4 months of unused Gogo Service, you will
receive 1 One-Day Pass.
• if you had 5 to 8 months of unused Gogo Service, you will
receive 4 One-Day Passes
• if you had 9 or more months of unused Gogo Service, you will
receive 6 One-Day Passes.
If you are an Eligible Class Member and purchased a Monthly Pass from
Gogo between January 1, 2013 and March 31, 2015 and only used the
service during the first month of the subscription, you will receive 1
One-Hour Pass.
For more information, visit www.gogoclassactionsettlement.com
HOW DO I GET THE SETTLEMENT BENEFITS? If you do not
file a Claim Form, you cannot be eligible to get the settlement benefits.
There are two ways to file a Claim Form: (1) File online, at
www.Gogoclassactionsettlement.com; or (2) Print a Claim Form,
available at www.Gogoclassactionsettlement.com, fill it out, and mail it
(with postage) to the address listed on the Claim Form. Claim Forms
must be filed online or postmarked by August 4, 2016.
YOUR OTHER OPTIONS. If you don’t want to make a claim, and
don’t want to be bound by the settlement and any judgment in this case,
you must send a written request to exclude yourself from the
settlement, postmarked no later than March 4, 2016. If you exclude
yourself, you won’t get any compensation through this settlement. If
you don’t exclude yourself and don’t submit a claim, you won’t receive
a refund from the settlement and you will give up the right to pursue or
be a part of any other legal proceeding against Gogo about the same
legal issues this case involved. If you don’t exclude yourself, you may
object to the settlement or to the request for fees by the attorneys
representing the Class. The detailed Class Notice, available at
www.gogoclassactionsettlement.com explains how to exclude yourself
or object. The Court will hold a hearing in the case— Adam Berkson v.
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Gogo LLC and Gogo Inc., Case No. 1:14-cv-01199-JBW-LB on April
5, 2016 at 11:00 a.m. to consider whether to approve: (1) the
settlement; (2) an award of attorneys’ fees and costs to Class Counsel;
and (3) service awards of $5,000 each for the three Named Plaintiffs
who represented the Class in this case. You may appear at the hearing,
but you don’t have to. The Court has appointed attorneys (called
“Class Counsel”) to represent the Class. These attorneys are listed in
the detailed Class Notice. You may hire your own attorney to appear
for you, but you will have to pay the fees for that attorney.
WHERE CAN I GET MORE INFORMATION? For more
information, visit www.gogoclassactionsettlement.com or call 1 (855)
312-3327.
A federal court authorized this notice. This isn’t a solicitation from a
lawyer. You aren’t being sued.
www.GogoClassActionSettlement.com
1 (855) 312-3327
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Michael R. Reese
mreese@reesellp.com
George V. Granade
ggranade@reesellp.com
REESE LLP
100 West 93rd Street, 16th Floor
New York, New York 10025
Telephone: (212) 643-0500
Facsimile: (212) 253-4272
Counsel for Plaintiffs and the Proposed Class
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
ADAM BERKSON et al., individually and on Case No. 14-cv-01199 JBW-LB
behalf of all others similarly situated,
SECOND AMENDED
Plaintiffs,
CLASS ACTION COMPLAINT
v.

DEMAND FOR JURY TRIAL

GOGO LLC and GOGO Inc.,
Defendants.
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Plaintiffs Adam Berkson, Kerry Welsh and Kathy LePenske (“Plaintiffs”), on behalf of
themselves and all others similarly situated throughout the United States (the “Class,” as further
defined below), by and through their undersigned attorneys, hereby complain and allege, upon
their personal knowledge and the investigation of their counsel, as follows:
NATURE OF THE ACTION
1.

This is a proposed class action against Gogo LLC and Gogo Inc. (collectively,

“Gogo” or “Defendants”) for misleading consumers about recurring charges for Gogo in-flight
Internet service.
2.

According to a recent report, thirty-eight percent of domestic flights in the United

States, or 8,700 flights, now offer in-flight Internet (Wi-Fi) connectivity for travelers.1
3.

Gogo dominates that market, providing its in-flight Wi-Fi service on more than

eighty percent of all Wi-Fi-enabled flights in North America.
4.

Gogo recently had an initial public offering (IPO), in part to fund expansion of its

in-flight Wi-Fi service to international flights. According to the New York Times, “the Gogo
offering went off against the sobering reality that, so far, only a small number of passengers have
been choosing to pay for [in-flight] Wi-Fi.”2
5.

To counteract that “sobering reality,” Gogo unfairly and improperly increases its

profits by misleading customers into purchasing a service that automatically charges a
customer’s credit card or other payment source on a recurring, monthly basis without notice.
1

Joe Sharkey, In-Flight Wi-Fi Still Costly, but More Available, N.Y. Times, June 24, 2013,
available at http://www.nytimes.com/2013/06/25/business/in-flight-wi-fi-still-costly-but-moreavailable.html; Ben Mutzabaugh, Routehappy unveils report card for in-flight Wi-Fi, USA
Today,
June
25,
2013,
available
at
http://www.usatoday.com/story/todayinthesky/2013/06/25/routehappy-unveils-report-card-forin-flight-wi-fi/2454565/.
2

Sharkey, In-Flight Wi-Fi Still Costly, but More Available.
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6.

As detailed further below, Gogo presents customer account information on the

Gogo website in a misleading manner that does not indicate the recurring charges.
7.

On September 25, 2012, Mr. Berkson paid $34.95 to subscribe to Gogo’s in-flight

Wi-Fi service, based on a representation that he was signing up for the service for one month.
8.

Mr. Berkson was charged for just one month in September 2012, but he incurred

an additional $104.85 in monthly charges for the additional three months from October 2012
until December 2012 that he did not authorize after he purchased the one-month package in
September 2012. The charges to his credit card only stopped after he contacted Gogo to cancel
the service, even though he had not authorized a recurring charge to his credit card.
9.

Nor had Mr. Berkson received any form of monthly bill or other monthly

communication notifying him that he would be charged each month.
10.

Mr. Berkson personally contacted Gogo himself and requested a refund for the

service for the time periods he was charged for the service but did not use it, but Gogo refused to
provide a full refund.
11.

As detailed below, Plaintiffs Welsh, LePenske and many other consumers have

experienced a similar situation.
12.

Indeed, according to postings on the Internet, many customers have been duped

into purchasing Gogo’s service with a recurring charge, and attempts to receive full refunds have
been unsuccessful.
13.

Plaintiffs bring this action, on their own behalf and on behalf of a nationwide

Class of Gogo customers, to seek redress for Gogo’s unfair and unlawful practices described
herein.

3
Berkson et al. v. Gogo LLC
SECOND AMENDED CLASS ACTION COMPLAINT 87

Case 1:14-cv-01199-JBW-LB Document 104-2 Filed 12/01/15 Page 4 of 23 PageID #: 1176

THE PARTIES
14.

Plaintiff Adam Berkson is a resident of New York, New York. As detailed

herein, Mr. Berkson suffered injury in that he was improperly charged as a result of Gogo’s
misleading description of its service charges on a flight out of LaGuardia Airport in New York,
New York, on September 25, 2012.
15.

Plaintiff Kerry Welsh is a resident of Rancho Palos Verdes, California.

As

alleged herein, Mr. Welsh suffered injury in that he was improperly charged as a result of Gogo’s
misleading description of its service charges in or around August 2011. In August 2011, Mr.
Welsh subscribed to Gogo’s in-flight Wi-Fi service based on a representation that he was signing
up for the service for just one month. Mr. Welsh incurred several hundreds of dollars in monthly
charges from September 2011 through December 2012 that he did not authorize after he
purchased a one-month package in August 2011. The charges to his credit card only stopped
after he contacted Gogo to cancel the service, even though he had not authorized a recurring
charge to his credit card. Nor had Mr. Welsh received any form of monthly bill or other monthly
communication notifying him that he would be charged each month.
16.

Plaintiff Kathy LePenske is a resident of Seattle, Oregon. As alleged herein, Ms.

LePenske suffered injury in that money was improperly taken from her bank account (via her
debit card) as a result of Gogo’s misleading description of its service charges in or around
November, 2013. In November 2013, Ms. LePenske subscribed to Gogo’s in-flight Wi-Fi service
based on a representation that she was signing up for the service for just one month. Ms.
LePenske incurred several hundreds of dollars in monthly charges from December 2013 to
February 2015 that she did not authorize after she purchased a one-month package in November
2013. Ms. LePenske did not receive any form of monthly bill or other monthly communication
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notifying him that she would be charged each month.
17.

Defendant Gogo LLC, known as Aircell LLC until 2011, is an operating

subsidiary of Gogo Inc., a public company. Gogo LLC is a Delaware company based in Itasca,
Illinois, with an additional office in Broomfield, Colorado. Defendant provides in-flight Internet
connectivity and wireless in-cabin digital-entertainment services, as well as voicecommunication and video streaming services to travelers on various airlines. Defendant’s
business address is 1250 N. Arlington Heights Rd., Itasca, Illinois 60143.
18.

Defendant Gogo Inc. is the parent corporation of Gogo LLC. Defendant Gogo

Inc. is incorporated in Delaware with its headquarters at 1250 N. Arlington Heights Road, Itasca,
Illinois 60143. GoGo Inc. avails itself of New York by being listed on the NASDAQ stock
exchange, located in New York City. According to the S-1 form that Gogo Inc. filed with the
Securities and Exchange Commission on December 23, 2011, Gogo Inc. offers “a full suite of inflight internet connectivity and other voice and data communications products and services….
Gogo is the world’s leading provider of in-flight connectivity and a pioneer in wireless in-cabin
digital entertainment solutions. Through our proprietary platform and dedicated air-to-ground, or
ATG, network, and a variety of in-cabin offerings, we provide turnkey solutions that make it
easy and convenient for passengers to extend their connected lifestyles to the aircraft cabin….
We provide Gogo Connectivity to passengers on nine of the ten North American airlines that
provide internet connectivity to their passengers.”
JURISDICTION AND VENUE
19.

This Court has jurisdiction over the subject matter of this action by virtue of

diversity of citizenship because at least one plaintiff is a citizen of a state other than Illinois and
Defendants are citizens of Illinois. Additionally, pursuant to the Class Action Fairness Act of
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2005, Pub. L. 109-2, 119 Stat. 4 (Feb. 18, 2005) (“CAFA”), under 28 U.S.C. § 1332(d)(2), this
Court has jurisdiction over all class actions where “any member of a class of plaintiffs is a
citizen of a state different from any defendant and the aggregate amount in controversy exceeds
$5,000,000, exclusive of interest and costs.” Because the proposed Class Plaintiffs seek to
represent includes residents from all fifty states, the Class necessarily includes citizens from
states other than the states of which Defendants are citizens.
20.

This Court has personal jurisdiction over Defendants because the Defendants

regularly conducts business in New York, has sufficient minimum contacts with New York, and
otherwise intentionally avail themselves of the laws and markets of New York through the
promotion, sale, marketing, and distribution of Gogo products and services in New York.
Further, Defendants’ conduct occurs within New York, because many of the flights at issue
initiate out of the airports located in New York, New York.
21.

Venue is proper in this District by virtue of 28 U.S.C. § 1391. A substantial part

of the events or omissions giving rise to Plaintiff Berkson’s claims occurred within this District,
since the September 25, 2012, flight during which the initial transaction at issue occurred
originated at LaGuardia Airport in New York, New York.
ALLEGATIONS COMMON TO ALL CAUSES OF ACTION
22.

Plaintiffs each purchased in-flight Internet service from Gogo in reliance on the

representations on Gogo’s website that they would be charged only for one month of service.
23.

The service could be used for up to 30 days on any airline. After the 30 days

ended, Gogo continued to bill each of the Plaintiffs’ credit cards every month, even though
Plaintiffs did not use the service. Gogo obtained no signature or affirmative authorization to
charge for recurring fees. Nor did Gogo send any form of communication to Plaintiffs on a
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monthly basis, as is customary with monthly bills, to notify them of the pending charges that
they would incur if they did not cancel their service.
24.

Similarly, every other Class member purchased in-flight Internet service from

Gogo during the Class Period, using a registration website that had representations about the
monthly cost of the service but had no representations about the recurring nature of charges for
the service.
25.

Defendants’ website currently indicates that the charge for “monthly” service will

be recurring, but it did not do during the Class Period. Rather, when potential customers
registered for the service, the only representation regarding the price indicated the price per
month—e.g., “$34.95 per month.”
26.

In contrast to the prominent representations on Gogo’s registration website

regarding the price for the service, Defendants’ representations omitted reference to the recurring
nature of the charges.
27.

Nor did Plaintiffs or the other Class members have to affirmatively indicate

approval for Gogo to charge recurring charges—for example, by “checking a box” indicating
their understanding that they would be charged every month until they cancelled the service.
28.

In sum, Plaintiffs and the other Class members did not receive notice of the

recurring nature of the charges when registering for Gogo’s service.
Gogo Harmed Plaintiffs in a Manner Identical
to the Manner in which Gogo Harmed the Class
29.

Plaintiffs are in the same Class as all other customers of Gogo during the relevant

time period. Plaintiffs were improperly enrolled in a plan that recurrently charged their credit
card without any authorization or proper disclosure.
30.

Plaintiffs incurred charges for a service they did not use. Plaintiffs would never
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have incurred these charges if Defendants had notified them of the payment scheme and
requested authorization to continuously bill their credit cards.
Gogo Benefits Greatly from the Undisclosed and Unauthorized Charges
31.

Gogo possesses a strong ulterior motive to charge its customers’ credit and debit

cards on a recurring basis because, upon information and belief, it generates thousands, if not
millions, of dollars in revenue for services that are not used.
32.

Because Gogo’s customers may get charged indefinitely for Gogo’s services, and

because Gogo does not offer full refunds to those who notice the fraudulent billing in time, the
injury is substantial.
CLASS ACTION ALLEGATIONS
33.

Plaintiffs Berkson and Welsh bring this action on behalf of themselves and a

proposed class (the “Initial Class”) consisting of all others similarly situated, defined as follows:
All persons residing in the United States who, at any time between
February 25, 2008, and December 31, 2012 (the “Initial Class
Period”), incurred monthly fees for Gogo in-flight Internet service
for months that the customers did not use the service. Excluded
from the Class are Defendants, any entity in which Defendants
have a controlling interest, any officers or directors of Defendants,
and the legal representatives, heirs, successors, and assigns of
Defendants.
34.

Plaintiff Berkson also brings this action on behalf of a proposed subclass (the

“New York Sub-Class”) consisting of all other similarly situated New York residents, defined as
follows:
All New York residents who, at any time between January 30,
2008, and December 31, 2012, incurred monthly fees for Gogo inflight Internet service for months that the customers did not use the
service. Excluded from the New York Sub-Class are Defendants,
any entity in which Defendants have a controlling interest, any
officers or directors of Defendants, and the legal representatives,
heirs, successors, and assigns of Defendants.
8
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35.

Plaintiff Welsh also brings this action on behalf of a proposed subclass (the

“California Sub-Class”) consisting of all other similarly situated California residents, defined as
follows:
All California residents who, at any time between July 24,
2009, and December 31, 2012, incurred monthly fees for Gogo
in-flight Internet service for months that the customers did not
use the service. Excluded from the California Sub-Class are
Defendants, any entity in which Defendants have a controlling
interest, any officers or directors of Defendants, and the legal
representatives, heirs, successors, and assigns of Defendants.

36.

Plaintiff LePenske bring this action on behalf herself and a proposed class (the

“Supplemental Class”) consisting of all others similarly situated, defined as follows:
All persons residing in the United States who, at any time
between January 1, 2013, and March 31, 2015 (the
“Supplemental Class Period”), incurred monthly fees for
Gogo in-flight Internet service for months that the customers
did not use the service. Excluded from the Class are
Defendants, any entity in which Defendants have a controlling
interest, any officers or directors of Defendants, and the legal
representatives, heirs, successors, and assigns of Defendants.
37.

The term “Class Period” means the Initial Class Period and Supplemental Class

Period combined, and the term “Class” refers to the Initial Class and Supplemental Class
combined.
38.

Plaintiffs bring this action pursuant to Rule 23(b)(2) and (b)(3) of the Federal

Rules of Civil Procedure.
39.

Numerosity of the Class; Fed. R. Civ. P. 23(a)(1): The size of the Class is so large

that joinder of all Class members is impracticable. Class members number in the thousands.
The precise number of Class members and their addresses are unknown to Plaintiffs but can be

9
Berkson et al. v. Gogo LLC
SECOND AMENDED CLASS ACTION COMPLAINT 93

Case 1:14-cv-01199-JBW-LB Document 104-2 Filed 12/01/15 Page 10 of 23 PageID #: 1182

obtained from Defendants’ records. Class members can be notified of the pendency of this
action by mail, supplemented by published notice if necessary.
40.

Existence and Predominance of Common Questions of Fact and Law; Fed. R.

Civ. P. 23(a)(2), (b)(3): There are questions of law and fact common to the Class. These
questions predominate over any questions affecting only individual Class members. These
common legal and factual questions include but are not limited to:

41.

a.

whether Defendants’ practices described herein constituted
deceptive acts and practices;

b.

whether Defendants’ practices described herein breached the
implied covenant of good faith and fair dealing;

c.

whether Defendants were unjustly enriched by the conduct
described herein; and

d.

whether Defendants properly disclosed that monthly charges
would be recurring for the Gogo in-flight Internet service.

Typicality; Fed. R. Civ. P. 23(a)(3): Plaintiffs’ claims are typical of the Class

because Plaintiffs’ have been charged without their knowledge or prior authorization for an
ongoing, recurring service of which they did not avail themselves.
42.

Adequacy; Fed. R. Civ. P. 23(a)(4): Plaintiffs are adequate representative of the

Class because their interests do not conflict with the interests of the Class. Plaintiffs will
prosecute this action vigorously and are highly motivated to seek redress against Defendants.
Further, Plaintiffs have selected counsel that is experienced in litigating class actions. The
interests of the Class will be fairly and adequately protected by Plaintiffs and their counsel.
43.

Superiority; Fed. R. Civ. P. 23(b)(3): The class action mechanism is superior to

other available means for the fair and efficient adjudication of this controversy for the reasons
articulated below:
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44.

a.

The damages suffered by individual Class members are small compared to
the burden and expense of individual prosecution of the complex and
extensive litigation needed to address Defendants’ conduct.

b.

Further, it would be virtually impossible for the Class members
individually to redress effectively the wrongs done to them. Even if Class
members themselves could afford such individual litigation, the court
system could not. Individualized litigation would unnecessarily increase
the delay and expense to all parties and to the court system and presents a
potential for inconsistent or contradictory rulings and judgments. By
contrast, the class action device presents far fewer management
difficulties, allows the hearing of claims which might otherwise go
unaddressed because of the relative expense of bringing individual
lawsuits, and provides the benefits of single adjudication, economies of
scale, and comprehensive supervision by a single court.

c.

The prosecution of separate actions by the individual members of the
Class would create a risk of inconsistent or varying adjudications with
respect to individual Class members, which would establish incompatible
standards of conduct for Defendants.

d.

The prosecution of separate actions by individual Class members would
create a risk of adjudications with respect to them which would, as a
practical matter, be dispositive of the interests of other Class members not
parties to the adjudications, or would substantively impair or impede their
ability to protect their interests.

Notice – Plaintiffs and their counsel anticipate that notice to the proposed Class

will be effectuated through direct notice via both electronic mail and U.S. mail.

11
Berkson et al. v. Gogo LLC
SECOND AMENDED CLASS ACTION COMPLAINT 95

Case 1:14-cv-01199-JBW-LB Document 104-2 Filed 12/01/15 Page 12 of 23 PageID #: 1184

CAUSES OF ACTION
FIRST CAUSE OF ACTION
(Violation of New York General Business Law § 349)
(On Behalf of the New York Sub-Class)
45.

Plaintiff Berkson repeats each and every allegation contained in the paragraphs

above and incorporates such allegations by reference herein.
46.

Plaintiff Berkson brings this cause of action on behalf of himself and the New

York Sub-Class, pursuant to New York General Business Law section 349.
47.

As detailed more fully herein, Defendants engaged in deceptive acts and practices

by falsely and misleadingly making representations to consumers, and by engaging in omissions,
that were material to all reasonable consumers who accessed, or contemplated accessing, Gogo’s
in-flight Internet service. These and similar misrepresentations were broadly disseminated to all
members of the New York Sub-Class in substantially the same form via Gogo’s website and
other advertising and marketing materials.
48.

As fully alleged above, by advertising, marketing, distributing, and/or selling the

Products to Plaintiff Berkson and the other members of the New York Sub-Class, Defendants
engaged in and continues to engage in deceptive acts, practices, and omissions.
49.

By reason of the foregoing, Defendants’ conduct, as alleged herein, constitutes

deceptive acts and practices in violation of New York General Business Law section 349, and
Defendants are liable to Plaintiff Berkson and the other members of the New York Sub-Class for
the damages due to them as a result of Defendants’ actions. The amount of such damages is to
be determined at trial, but will not be less than $50.00 per incident.
50.

Therefore, Plaintiff Berkson prays for relief as set forth below.
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SECOND CAUSE OF ACTION
(Violation of California’s Consumers Legal Remedies Act,
Cal. Civ. Code § 1750 et seq.)
(On Behalf of the California Sub-Class)
51.

Plaintiff Welsh incorporates by reference and realleges all paragraphs previously

alleged herein.
52.

Plaintiff Welsh brings this cause of action on behalf of himself and the California

Sub-Class, pursuant to California’s Consumers Legal Remedies Act, Cal. Civ. Code § 1750 et
seq.
53.

Defendants provide “services” within the meaning of California Civil Code

sections 1761(b) and 1770.
54.

Defendants are “persons” within the meaning of California Civil Code sections

1761(c) and 1770.
55.

Purchasers of Defendants’ service, including Plaintiff Welsh and the other

members of the California Sub-Class, are “consumers” within the meaning of California Civil
Code sections 1761(d) and 1770.
56.

Plaintiff Welsh and each and every purchase of Defendants’ service by members

of the California Sub-Class constituted a “transaction” within the meaning of California Civil
Code sections 1761(e) and 1770.
57.

The policies, acts, and practices of Defendants as described above were intended

to result in the sale of services to Plaintiff Welsh and members of the California Sub-Class.
These actions violated, and continue to violate, the California Consumers Legal Remedies Act in
at least the following aspects:

13
Berkson et al. v. Gogo LLC
SECOND AMENDED CLASS ACTION COMPLAINT 97

Case 1:14-cv-01199-JBW-LB Document 104-2 Filed 12/01/15 Page 14 of 23 PageID #: 1186

a.

in violation of California Civil Code section 1770(a)(4), Defendants made
deceptive representations in connection with the service in question;

b.

in violation of California Civil Code section 1770(a)(5), Defendants
represented that their service has characteristics, uses, or benefits which it
did not have;

c.

in violation of California Civil Code section 1770(a)(9), Defendants
advertised their service with the intent not to sell it as advertised;

d.

in violation of California Civil Code section 1770(a)(14), Defendants
represented that their service conferred or involved rights, remedies, or
obligations which it did not have, or which were prohibited by law; and

e.

in violation of California Civil Code section 1770(a)(19), Defendants
attempted to insert unconscionable provisions into contracts between
themselves and Plaintiff and between themselves and the other members
of the California Sub-Class.

58.

Through its advertising and promotional materials, Gogo made misrepresentations

to consumers, and engaged in omissions, that were material to all reasonable consumers who
accessed, or contemplated accessing, Gogo’s in-flight Internet service.

These and similar

misrepresentations were broadly disseminated to all members of the California Sub-Class in
substantially the same form via Gogo’s website and other advertising and marketing materials.
59.

Plaintiff Welsh and the other members of the California Sub-Class suffered harm

as a result of Defendants’ misrepresentations and omissions, which caused Plaintiff Welsh and
the other members of the California Sub-Class to unwittingly lose funds. As a direct result of
these transactions, Plaintiff Welsh and the other members of the California Sub-Class Class have
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incurred monthly charges believed to amount to over five million dollars in the aggregate.
60.

In accordance with California Civil Code section 1782(a), Plaintiff Welsh,

through his undersigned counsel, sent a notice letter to Gogo via certified mail on Wednesday,
July 24, 2013, demanding, inter alia, that Gogo provide correction and remedy to Plaintiff and
all consumers similarly situated with regard to the practices alleged herein to be in violation of
section 1770.
61.

Despite demand therefor, Defendants have failed to offer an appropriate

correction and remedy for each of the issues raised herein. Therefore, Plaintiff Welsh brings this
action pursuant to California Civil Code sections 1780 and 1781 and seeks restitution and
compensatory and punitive damages.
62.

Furthermore, the above-described acts and practices committed by Defendants

violate California Civil Code sections 1780(b) and 3345, entitling members of the California
Sub-Class to damages and/or $5,000 per person, to the extent that such members are senior
citizens within the meaning of California Civil Code section 1761(f).

THIRD CAUSE OF ACTION
(Violation of California’s Unfair Competition Law,
Cal. Bus. & Prof. Code § 17200 et seq.)
(On Behalf of the California Sub-Class)
63.

Plaintiff Welsh incorporates by reference and realleges all paragraphs previously

alleged herein.
64.

Plaintiff Welsh brings this cause of action on behalf of himself and the California

Sub-Class, pursuant to California’s Unfair Competition Law, Cal. Bus. & Prof. Code § 17200 et
seq.
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65.

Defendants’ acts and practices as described herein constitute unlawful, fraudulent,

and/or unfair business acts and practices in that:
a.

Defendants’ practices, as described herein, violated each of the statutes set
forth in this Complaint;

b.

the justification for Defendants’ conduct was outweighed by the gravity of
the consequences to Plaintiff and the other members of the California SubClass;

c.

Defendants’ conduct was immoral, unethical, oppressive, unscrupulous, or
substantially injurious to Plaintiff and the other members of the California
Sub-Class; and/or

d.

Defendants’ conduct, advertising, and written and oral promotional
materials constituted fraudulent, untrue, or misleading advertising in that
such conduct or advertising had a tendency to deceive Plaintiff and the
other members of the California Sub-Class.

66.

Such conduct violates California Business and Professions Code section 17200 et

seq. (as well as other similar state unfair competition and unlawful business practices statutes).
67.

Defendants’ unlawful, fraudulent, and/or unfair business acts and practices are

described herein and include, but are not limited to, the following: (1) making or omitting
materially false and misleading statements concerning Gogo’s in-flight Internet service and
(2) causing increased harm to customers who register for Gogo’s in-flight Internet service
through all related fees, charges, and other expenses.
68.

Plaintiff has suffered injury in fact and lost money or property as a result of the

unlawful, fraudulent, and/or unfair business acts described herein.
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69.

Pursuant to California Business and Professions Code sections 17200, 17203, and

17204, Plaintiff seeks relief, on his behalf and on behalf of the California Sub-Class, as prayed
for below.
FOURTH CAUSE OF ACTION
(False Advertising in violation of
California’s False Advertising Law, Cal. Bus. & Prof. Code § 17500 et seq.)
(On Behalf of the California Sub-Class)
70.

Plaintiff Welsh incorporates by reference and realleges all paragraphs previously

alleged herein.
71.

Plaintiff Welsh brings this cause of action on behalf of himself and the California

Sub-Class, pursuant to California’s False Advertising Law, Cal. Bus. & Prof. Code § 17500 et
seq.
72.

Gogo’s registration website, as well as Gogo’s other written and oral promotional

materials and efforts constitute advertising disseminated by Defendants, which advertising
contained statements which are untrue and/or misleading, or which omitted material information,
and which are known, or by the exercise of reasonable care should have been known, to be
deceptive, untrue, or misleading by Defendants in violation of California Business and
Professions Code section 17500 et seq. (as well as other similar state false advertising statutes).
73.

Pursuant to California Business and Professions Code sections 17200, 17203,

17204, and 17500, Plaintiff seeks relief, on his behalf and on behalf of the California Sub-Class,
as prayed for below.
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FIFTH CAUSE OF ACTION
(Breach of the Implied Covenant of Good Faith and Fair Dealing)
(On Behalf of the Initial and Supplemental Classes)
74.

Plaintiffs incorporate by reference and reallege all paragraphs previously alleged

75.

Plaintiffs bring this action on behalf of themselves and on behalf of the Initial and

herein.

Supplemental Classes for breach of the implied covenant of good faith and fair dealing.
76.

Implicit within any agreement that Plaintiffs and the other Initial and

Supplemental Class members may have entered into with respect to the service described herein
is a covenant by Defendants to act in good faith and deal fairly with Plaintiffs and the other
Initial and Supplemental Class members.
77.

Defendants breached this implied covenant of good faith and fair dealing by

intentionally, knowingly, willfully, unreasonably, recklessly, arbitrarily, frivolously, and/or
maliciously:
a.

promoting Gogo’s in-flight Internet service but omitting the payment
scheme from the materials available to customers at the time of initial
purchase;

b.

refusing to offer full refunds to customers who were charged on a
recurring basis without their authorization; and

c.
78.

engaging in such other conduct to be disclosed in discovery.

As a result of Defendants’ conduct as described herein, Plaintiffs and the other

Initial and Supplemental Class members have suffered loss and damage.
79.

Therefore, Plaintiffs pray for relief as set forth below.
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SIXTH CAUSE OF ACTION
(Violation of Various Consumer Protection Acts)
(On Behalf of the Initial and Supplemental Classes)
80.

Plaintiffs incorporate by reference and reallege all paragraphs previously alleged.

81.

Plaintiffs brings these statutory consumer protection claims pursuant to the

substantially similar Consumer Fraud Acts3 of all United States, all of which were enacted and
designed to protect consumers against unlawful, fraudulent, and/or unfair business acts and
practices. See, e.g., Illinois’ Consumer Fraud and Deceptive Business Practices Act, 815 Ill.
3

The following consumer protection acts are modeled after the Federal Trade Commission’s
consumer protection provisions and are collectively referred to herein, along with Illinois’ and
New York’s consumer protection statutes, as the “Consumer Fraud Acts”: Ala. Code § 8-19-1 et
seq. (Alabama); Alaska Stat. § 45.50.471 et seq. (Alaska); Ariz. Rev. Stat. Ann. § 44-1521 et
seq. (Arizona); Ark. Code Ann. § 4-88-101 et seq. (Arkansas); Colo. Rev. Stat. § 6-1-105 et seq.
(Colorado); Conn. Gen. Stat. § 42-110a (Connecticut); Del. Code Ann. Tit. 6, § 2511 et seq.
(Delaware); D.C. Code Ann. § 28-3901 et seq. (District of Columbia); Fla. Stat. Ann, § 501.201
et seq. (Florida); Ga. Code Ann. § 10-1-390 et seq. (Georgia); Haw. Rev. Stat. § 481A-1 et seq.
and Haw. Rev. Stat. § 480-1 et seq. (Hawaii); Idaho Code § 48-601 et seq. (Idaho); Kan. Stat.
Ann § 50.623 et seq. (Kansas); Ky. Rev. Stat. § 367.11.0 et seq. (Kentucky); La. Rev. Stat. Ann.
§ 51:1401 et seq. (Louisiana); Me. Rev. Stat. Ann. Tit. 5, § 205-A et seq. (Maine); Md. Com.
Law Code Ann. § 13-101 et seq., Md. Corn. Law Code Ann. § 13-301 et seq., Md. Corn Law
Code Ann, § 13-408 et seq. (Maryland); Mass Gen. L. ch. 93A (Massachusetts); Mich. Stat. Ann.
§ 445.901 et seq., Mich. Stat. Ann. § 19.418(1) et seq. (Michigan); Minn. Stat. § 325F.68 et seq.,
Minn. Stat. § 8.31 (Minnesota); Miss. Code Ann. § 75-24-3 et seq. (Mississippi); Mo. Rev. Stat.
§ 407.010 et seq. (Missouri); Mont. Code Ann. § 30- 14-101 et seq. (Montana); Neb. Rev. Stat.§
59-1601 et seq. (Nebraska); Nev. Rev. Stat. § 41.600 and Nev. Rev. Stat. § 598.0903 et seq.
(Nevada); N.H. Rev. Stat. Ann. § 358:1 et seq. (New Hampshire); N.J. Rev. Stat. § 56:8-1 et
seq., N.J. Rev. Stat. § 56:12-1 et seq. (New Jersey); N.M. Stat. Ann. § 57-1.2-1 et seq. (New
Mexico); N.Y. Gen. Bus. Law. § 349 et seq. (New York); N.C. Gen. Stat. § 75-1 et seq. (North
Carolina); N. D. Cent. Code § 51-15-01 et seq. (North Dakota); Ohio Rev. Code Ann. § 1345.01
et seq. (Ohio); Okla. Stat. Tit. 15, § 751 et seq. (Oklahoma); Ore. Rev. Stat. § 646.605 et seq.
(Oregon); Penn. Stat. § 201-1 et seq. (Pennsylvania); Laws of P. R. Ann. Tit. 10, § 259 et seq.
(Puerto Rico); R.I. Gen. Laws § 6-13.1:1 et seq. (Rhode Island); S.C. Code Ann. 39-5-10 et seq.
(South Carolina); S.D. Codified Laws Ann. 37-24.1 et seq. (South Dakota); Tenn. Code Ann. §
47-18-101 et seq. (Tennessee); Tex. Bus. & Comm. Code Ann. § 17.41 et seq. (Texas); Vt. Stat.
Ann. Tit. 9, § 2451 et seq. (Vermont); Va. Code Ann. § 59.1-196 et seq. (Virginia); Wash. Rev.
Code § 19.86.010 et seq. (Washington); W.Va. Code § 46A-6-101 et seq. (West Virginia); and
Wyo. Stat. § 40;12-101 et seq. (Wyoming).
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Comp. Stat. 505/1 et seq. (the “Illinois Consumer Fraud Act”).
82.

Section 2 of the Illinois Consumer Fraud Act provides, in pertinent part:
Unfair methods of competition and unfair or deceptive acts or
practices, including but not limited to the use of or employment of
any deceptive, fraud, false pretense, false promise,
misrepresentation or the concealment, suppression or omission of
any material fact, with intent that others rely upon the
concealment, suppression or omission of such material fact, or the
use of employment of any practice described in Section 2 of the
“Uniform Deceptive Trade Practices Act,” approved August 5,
1965, in the conduct of any trade or commerce are hereby
declared unlawful whether any person has in fact been misled,
deceived or damaged thereby,
In construing this section
consideration shall be given to the interpretations of the Federal
Trade Commission and the federal courts relating to Section 5(a)
of the Federal Trade Commission Act.

815 Ill. Comp. Stat. 505/2 (footnotes omitted).
83.

Plaintiffs and the other members of the Initial and Supplemental Classes have

standing to assert claims under the Consumer Fraud Acts because they are consumers within the
meaning of the Consumer Fraud Acts and Defendants’ practices were addressed to the market
generally and otherwise implicate consumer protection concerns.

At all relevant times,

Defendants conducted “trade and commerce” within the meaning of the Consumer Fraud Acts.
See, e.g., 815 Ill. Comp. Stat. 505/1(f).
84.

Defendants have committed unlawful, fraudulent, and/or unfair business acts and

practices by engaging in the acts and practices alleged herein including, but not limited to, failing
to disclose that they would charge consumers for their in-flight Internet service on a monthly
basis until cancellation.
85.

Defendants intended that Plaintiffs and the other Initial and Supplemental Class

members would rely on the unlawful, fraudulent, and/or unfair business acts and practices
alleged herein so that they would purchase Gogo’s in-flight Internet service.
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86.

Defendants’ actions, which were willful and wanton, constitute intentional

violations of the Consumer Fraud Acts.
87.

Defendants’ unlawful, fraudulent, and/or unfair business acts and practices

described herein are continuing in nature and are widespread practices. Plaintiffs and the other
members of the Initial and Supplemental Class have been damaged as a proximate result of
Defendants’ course of conduct and their violations of the Consumer Fraud Acts because
Plaintiffs and the Initial and Supplemental Class members paid for a service that they did not
intend to pay for and did not use, and the fees they were charged for that service were not
properly disclosed.
88.

Plaintiffs and the Initial and Supplemental Class members respectfully request an

award of all compensable damages, and attorneys’ fees, costs, and expenses to be assessed
against Defendants, within the limits set forth by applicable law.
89.

Therefore, Plaintiffs pray for relief as set forth below.
SEVENTH CAUSE OF ACTION
(Restitution / Unjust Enrichment)
(On Behalf of the Initial and Supplemental Classes)
(In the Alternative)

90.

Plaintiffs incorporate by reference and reallege all paragraphs previously alleged

91.

Plaintiffs bring this cause of action in the alternative to their claims asserted

herein.

above, on behalf of themselves and the Initial and Supplemental Class members.
92.

By selling their in-flight Internet service through unfair and deceptive practices,

Defendants have engaged in inequitable conduct and have received a benefit at the expense of
consumers, including Plaintiffs and the other Initial and Supplemental Class members.
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93.

At the time of their purchase of the Gogo service, Plaintiffs and the other Initial

and Supplemental Class members conferred a benefit—i.e., money and substantial revenue—on
Defendants.
94.

For the reasons described herein, the profits and/or benefits obtained by Gogo

through sales of its in-flight Internet service are to the determent of Plaintiffs and the other Initial
and Supplemental Class members and violate the fundamental principles of justice, equity, and
good conscience.
95.

Such benefits constitute unjust enrichment for Defendants, and it would be

inequitable under the circumstances for them to retain the benefits received.
96.

Therefore, Plaintiffs pray for relief as set forth below.

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs, on their own behalf and on behalf of the Class, pray for relief
as set forth below:
A.

for an Order certifying the Initial Class, the New York Sub-Class, the California

Sub-Class and the Supplemental Class under Federal Rule of Civil Procedure 23(a), (b)(2), and
(b)(3) and appointing Plaintiffs Berkson and Welsh and their counsel to represent the Initial
Class; appointing Plaintiff Berkson and his counsel to represent the New York Sub-Class;
appointing Plaintiff Welsh and his counsel to represent the California Sub-Class; and appointing
Plaintiff LePenske and her counsel to represent the Supplemental Class;
B.

for an Order awarding Plaintiffs and the other Class members actual and

compensatory and/or punitive damages in an amount that will be proven at trial;
C.

for an Order awarding Plaintiffs and the Class restitution and/or disgorgement and
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other equitable relief as the Court deems proper;
D.

for an Order awarding such other and further relief as this Court may deem just

and proper.

DEMAND FOR JURY TRIAL
Plaintiffs hereby demand a trial by jury of all claims set forth above that are so triable.
Dated: December 1, 2015

Respectfully submitted,
/s/ Michael R. Reese
Michael R. Reese
mreese@reeserichman.com
George V. Granade
ggranade@reesellp.com
REESE LLP
100 West 93rd Street, 16th Floor
New York, New York 10025
Telephone: (212) 643-0500
Facsimile: (212) 253-4272
Counsel for Plaintiffs
and the Proposed Classes
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
ADAM BERKSON, et al. individually and on
behalf of all others similarly situated,
Plaintiffs,
v.
GOGO LLC and GOGO INC.,
Defendants.

Case No. 1:14-cv-01199-JBW-LB
ORDER GRANTING MOTION FOR
PRELIMINARY APPROVAL OF CLASS
ACTION SETTLEMENT, GRANTING
LEAVE TO FILE A SECOND
AMENDED COMPLAINT,
PROVISIONALLY CERTIFYING THE
CLASSES, AND DIRECTING
DISSEMINATION OF CLASS NOTICE
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Plaintiffs Adam Berkson and Kerry Welsh, plaintiffs in the above-captioned action, and
Kathy LePenske (another user of Gogo service), have submitted an unopposed Motion for entry
of an Order Granting Preliminary Approval of the Class Action Settlement, Granting Leave to
File a Second Amended Complaint, Provisionally Certifying the Classes, and Directing
Dissemination of Class Notice, determining certain matters in connection with the proposed
Settlement of this class action, pursuant to the terms of the Settlement Agreement that the Parties
reached and presented to the Court for approval. After consideration of the Settlement
Agreement and the exhibits annexed thereto, and after due deliberation and consideration of the
totality of the circumstances and the record, and for good cause shown, it is hereby
ORDERED, ADJUDGED, and DECREED as follows:
1.

Defined Terms: This Court adopts all defined terms set forth in the Settlement

Agreement, including but not limited to all defined terms set out in Section 1 of the Settlement
Agreement, for purposes of this Preliminary Approval Order, unless otherwise specified herein.
2.

Preliminary Approval of Settlement: The Court hereby preliminarily approves

the terms of the Settlement Agreement, subject to further consideration at the Fairness Hearing
as provided below. The Court concludes that the proposed Settlement is sufficiently within the
range of reasonableness to warrant conditional certification of both the Initial Class and the
Supplemental Class, the scheduling of the Fairness Hearing, and the circulation of the “Notice
Package”1 to both the Initial Class and the Supplemental Class, each as provided for in this
Preliminary Approval Order.

1

For purposes of this Preliminary Approval Order, “Notice Package” shall mean: (1) the LongForm Notice; (2) the Summary Notice; and (3) the Claim form, which are attached as Exhibits D,
C and A respectively, to the Parties’ Settlement Agreement.
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3.

Granting Leave to File a Second Amended Complaint: Pursuant to Federal

Civil Procedure Rule 15(a)(2), the Court hereby grants leave to file a Second Amended
Complaint to add plaintiff Kathy LePenske to the above-captioned action. The Second Amended
Complaint, which is attached as Exhibit 2 to the Amended Notice of Motion (Dkt. 104), is
hereby deemed as filed and counsel for Plaintiffs is ordered hereby to submit it via ECF.
4.

Conditional Certification for Settlement Purposes: For purposes of Settlement

only, pursuant to Federal Rule of Civil Procedure 23, the Court hereby certifies the following
Initial Class:
All Gogo Customers who, during the Initial Class Period,
subscribed to a Monthly Pass but only used the Gogo Service
during the first month of their Subscription Period.
Furthermore, for purposes of Settlement only, pursuant to Federal Rule of Civil Procedure 23,
the Court hereby certifies the following Supplemental Class:
All Gogo Customers who, during the Supplemental Class Period,
subscribed to a Monthly Pass but only used the Gogo Service
during the first month of their subscription.
The Court hereby conditionally certifies Adam Berkson, Kerry Welsh as representatives of the
Initial Class as defined above and Kathy LePenske as representative of the Supplemental Class
as defined above (together, Berkson, Welsh and LePenske are referred to herein as the “Class
Representatives”), and the Court hereby appoints Michael R. Reese of Reese LLP as Class
Counsel. This conditional certification of the Initial Class, the Supplemental Class, and the Class
Representatives, and this appointment of Class Counsel, are solely for purposes of effectuating
the proposed Settlement. If the Settlement Agreement is terminated or is not consummated for
any reason, the foregoing conditional certification of the Initial Class, the Supplemental Class,
and the Class Representatives, as well as the foregoing appointment of Class Counsel, shall be
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void and of no further effect, and the Parties to the proposed Settlement shall be returned to the
status each occupied before entry of this Preliminary Approval Order, without prejudice to any
legal argument that any of the Parties to the Settlement Agreement might have asserted but for
the Settlement Agreement.
Based on the Court’s review of the unopposed Motion for Preliminary Approval of the
Proposed Class Settlement and supporting materials, the Court conditionally finds that both the
proposed Initial Class and the proposed Supplemental Class satisfy Rule 23 of the Federal Rules
of Civil Procedure in that:
a.

Both the Initial Class and the Supplemental Class consist of thousands of

individuals. Consequently, both the Initial Class and the Supplemental Class are so numerous
that joinder of all persons who fall within the Initial Class definition, and/or within the
Supplemental Class definition, is impracticable;
b.

The commonality requirement is satisfied where members of the Initial

Class and the Supplemental Class share at least one common legal or factual issue. Here, there
are questions of law and fact common to the Initial Class and the Supplemental Class, including
but not limited to allegations related to one or more of the following:
(i)

whether Gogo’s acts and practices of charging users of its in-flight
Internet service on a recurring monthly basis after the user signed
up for it monthly service constituted deceptive acts and practices;

(ii)

whether Gogo’s acts and practices of charging users of its in-flight
Internet service on a recurring monthly basis after the user signed
up for monthly service breached the implied covenant of good faith
and fair dealing;

(iii)

whether Gogo’s actions at issue unjustly enriched Gogo; and

(iv)

whether Gogo properly disclosed that the monthly charges would
be recurring for the Gogo in-flight Internet service.
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c.

The claims of the Class Representatives are typical of the claims of both

the Initial Class and the Supplemental Class; and
d.

The Class Representatives will fairly and adequately protect the interests

of both the Initial Class and the Supplemental Class, and Class Counsel are both qualified and
competent to represent both the Initial Class and the Supplemental Class.
The Court further conditionally finds that both the proposed Initial Class and the
proposed Supplemental Class satisfy Rule 23(b)(3) of the Federal Rules of Civil Procedure,
which requires that common issues predominate and that a class action is superior to other
available methods for the fair and efficient resolution of this controversy. The Court notes that
because the litigation is being settled, rather than litigated, the Court need not consider the
manageability issues that litigation would present. Amchem Products, Inc. v. Windsor, 521 U.S.
591, 620 (1997).
5.

Fairness Hearing: A Fairness Hearing shall take place before the undersigned,

the Honorable Jack B. Weinstein, at 11:00 a.m. on April 5, 2016, to determine:
a.

whether the Court should finally certify both the Initial Class and the

Supplemental Class and whether the Class Representatives and Class Counsel have adequately
represented both the Initial Class and the Supplemental Class;
b.

whether the Court should finally approve the proposed Settlement, on the

terms and conditions for which the Settlement Agreement provides, as fair, reasonable, and
adequate;
c.

whether the Court should dismiss the Released Claims of the Settlement

Class Members in this action with prejudice;
d.

whether the Court should approve the application that Class Counsel will
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submit for attorneys’ fees, costs, expenses, and incentive awards for the Class Representatives;
and
e.
6.

such other matters as the Court may deem necessary or appropriate.

Right to Appear and Object: Any putative Settlement Class Member who has

not timely and properly provided notice of an election to opt out of the Initial Class and the
proposed Settlement, or to opt out of the Supplemental Class and the proposed Settlement, in the
manner set forth below may appear at the Fairness Hearing in person or by counsel and be heard,
to the extent the Court allows, either in support of, or in opposition to, the matters that the Court
will consider at the Fairness Hearing, provided, however, that no putative Settlement Class
Member who has elected to opt out from the Settlement shall be entitled to object, and provided
further that no person shall be heard, and the Court shall not consider any papers, briefs, or other
submissions in connection with its consideration of those matters, unless such person files the
objection with the Court, with a copy delivered to Class Counsel and Gogo’s Counsel at the
addresses set out in the Notice, no later than March 4, 2016. Settlement Class Members may
object either on their own or through an attorney hired at their own expense.
7.

Notice. The Court hereby approves the Notices substantially in the form of

Exhibits D and E to the Settlement Agreement. In particular, the Court approves the Parties’
proposal that the Summary Notice, which directs Settlement Class Members to the easily
accessible Long-Form Notice, be provided to all Settlement Class Members via email to the
email address currently associated with each Settlement Class Member’s Gogo account. The
Court also finds that posting the Long-Form Notice on the Class Settlement Website constitutes
appropriate and sufficient notice of the terms of the Long-Form Notice, since the Summary
Notice directs the Settlement Class Members to the Class Settlement Website. The Court further
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finds that the form and method of providing notice is the best practicable under the
circumstances and, if carried out, shall constitute due and sufficient notice of the Settlement
under Federal Rule of Civil Procedure 23 and the Due Process Clauses of the Fifth Amendment
and the Fourteenth Amendment to the United States Constitution. The Court also approves the
Claim form attached as Exhibit A to the Settlement Agreement.
The Court approves the Parties’ joint selection of Analytics LLC to administer the notice
program. As set forth in the Settlement Agreement, Gogo shall pay the cost of the Notice Plan.
Further, as set forth in the Settlement Agreement, within 15 calendar days after entry of this
Preliminary Approval Order, Gogo shall provide the Claims Administrator with the email
address associated with each Settlement Class Member’s Gogo account, and the Claims
Administrator shall transmit the Summary Notice to each Settlement Class Member’s email
address that Gogo provided within 15 calendar days after receiving the aforesaid email addresses
from Gogo.
8.

Ability of Class Members to Opt Out. All putative Settlement Class Members

who wish to opt out of the Initial Class or the Supplemental Class, as appropriate, must do so by
sending a letter, postcard, or other written document requesting exclusion to the Claims
Administrator as outlined in the Notice Plan, signed by the putative Settlement Class Member
and providing all required information. To be considered timely and thereby effectively exclude
a person from the Initial Class or the Supplemental Class, as appropriate, the Opt-Out/Exclusion
Request must be postmarked on or before 60 days from the date that the Claims Administrator
emails the Notice to the Settlement Class Members (the “Opt Out Deadline”). On or before 10
calendar days after the Opt Out Deadline, the Claims Administrator shall provide Gogo’s
Counsel and Class Counsel with a list of Settlement Class Members who have timely and validly
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