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AFFIRMATION ON BEHALF OF ERIC GARNER'S FAMILY IN SUPPORT
OF AN ORDER UNSEALING THE GRAND JURY PROCEEDINGS

JONATHAN C. MOORS and JOSHUA S. MOSKOVITZ, attorneys duly admitted to

practice before the courts of New York, affirm the following under penalty of perjury:

1. Jonathan C. Moore is a partner and Joshua S. Moskovitz is an associate at Beldock

Levine & Hoffman LLP, attorneys for the Estate of Eric Garner; Mr. Garner's widow, Esaw Garner;

and Mr. Garner's mother, Gwen Carr. We submit this affirmation on behalf of Mr. Garner's family

to express their support for unsealing the grand jury proceedings regarding his death.

2. The Garner Family strongly supports unsealing the grand jury proceedings. This is

not only a matter of great public importance, but one of incommensurable importance to the Garner

Family. They, more than anyone else, deserve to know why those responsible for causing the death

of their husband, son, father, and grandfather will never stand trial under the laws of this state for
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their criminal actions. The Garner Family deserves to know what evidence, testimony, and

instructions were before the grand jury that led them to find that the evidence was insufficient to

provide reasonable cause that Officer Daniel Pantaleo, or any of the other officers involved in the

death of Eric Garner, had violated any criminal law of the State of New York, not even "criminal

obstruction of breathing," Penal Law § 121.11.

3. The Garner Family's interest in understanding why the District Attorney immunized

all of the officers other than Officer Pantaleo and how the grand jury could reach its decision not to

indict for any offense involved in Mr. Garner's death is surely a "compelling and particularized

need" that justifies unsealing the grand jury proceedings. In ~e Dist~ictAtto~ney of Suffolk Cnty., 58

N.Y.2d 436, 444 (1983).

4. The District Attorney conducted the grand jury proceedings into Mr. Garner's death in

a highly unorthodox manner by conducting what amounted to a secret trial. This is contrary to

fundamental and constitutional principles of justice. As such, the record of that secret trial should be

disclosed just as the proceedings of any trial should be open to the public.

5. As the Supreme Court has said, "an indispensable attribute" of the American justice

system is that criminal trials be open to the public. Richmond Newspapers, Inc. v. Virginia, 448 U.S.

555, 569 (1980). Rooted deep in history, and guaranteed by the Constitution, is the importance of

conducting public trials. It gives "assurance that the proceedings were conducted fairly to all

concerned, and it discourages] perjury, the misconduct of participants, and decisions based on secret

bias or partiality." Id.
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The crucial prophylactic aspects of the administration of justice cannot function in
the dark; no community catharsis can occur if justice is done in a corner [or] in any
covert manner. It is not enough to say that results alone will satiate the natural
community desire for "satisfaction." A result considered untoward may
undermine public confidence, and where the trial has been concealed from public
view an unexpected outcome can cause a reaction that the system at best has failed
and at worst has been corrupted. To work effectively, it is important that society's
criminal process satisfy the appearance of justice, and the appearance of justice can
best be provided by allowing people to observe it.

Id. at 571-72 (citations and quotation marks omitted).

6. All of these important concerns have been thwarted by misusing the grand jury

process to forestall a public trial. Continuing to keep the grand jury proceedings secret will only

cause the considerable doubts about the correctness of the grand jury's decision to fester and prevent

the Garner Family from coming to terms with their terrible loss.

7. The District Attorney, in opposing the unsealing of these proceedings, has axgued that

the effective and proper functioning of the grand jury process is at stake. But that is precisely why

these proceedings must be unsealed. The great concern is that the grand jury proceeding here was

corrupted or at least manipulated to ensure that none of the officers responsible for Mr. Garner's

death were indicted. Certainly that is the appearance given by the District Attorney's highly

questionable approach of granting immunity to all of the officers other than Pantaleo. To ensure that

future grand jury proceedings—particularly those involving civilians killed by police officers—are

not misused to avoid an indictment, these proceedings must be unsealed. If they were conducted

improperly, the people may decide to modify our grand jury system to prevent another such injustice.

For the Garner Family, finally being permitted to inspect these proceedings will, hopefully, provide

them some explanation as to why the officers who caused Mr. Garner's death were not indicted.
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8. Accordingly, we ask the Court to grant these applications and unseal the grand jury

proceedings in this matter.

Dated: New York, New York
January 15, 2015

athan C. Moore

~2-

Joshua S. Moskovitz

TO: Anne Grady, Esq.
Assistant District Attorney
Richmond County
130 Stuyvesant Place
Staten Island, NY 10301

Matthew D. Brinckerhoff, Esq.
Emery Celli Brinckerhoff & Abady LLP
600 Fifth Avenue, 10th Floor
New York, NY 10020

Christopher Pisciotta, Esq.
The Legal Aid Society
60 Bay Street
Staten Island, NY 10301

Arthur Eisenberg, Esq.
Daniel Cohen, Esq.
New York Civil Liberties Union
125 Broad Street, 19th Floor
New York, NY 10004

Laura R. Handman, Esq.
Davis Wright Tremaine LLP
163 3 Broadway
New York, NY 10019

James I. Meyerson
1065 Avenue of the Americas
New York, NY 10018


