
D....~
\J)" 2

3

4

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: CIVIL TERM : PART 42----------------------------------------x
OVERSEAS SHIPHOLDING GROUP, INC.,

Mot Seq. 001

1

5

6

Plaintiff,

-against-
Index No.
650765/2014

PROSKAUER ROSE, LLP, ALAN P. PARNES,
7 RICHARD H. ROWE, PETER G. SAMUELS, AND

STEVEN O. WEISE,
8

Defendants.
9 --------------------------------------~-x

Transcript of Motion Proceedings
10 New York Supreme Court

60 Centre Street
11 New York, New York 10007

September 10, 2014
12

13

14

15

B E FOR E:
HON. JEFFREY OING, Justice of the Supreme .Court

16
A P PEA R.A N C E S:

MULLIN HOARD BROWN LLP
17 Attorneys .for the Plaintiff

800 Amarillo National .Plaza Two
18 500 South Taylor

Amarillo, Texas 79101
19 BY: STEVEN L. HOARD, ESQ.

JOHN M. BROWN, ESQ.
20

21 ALLEN MILLER LLP
Attorneys for the Plaintiff

22 900 Third Avenue, 17th Floor
New York, New York 10022

23 BY: MICHAEL I. ALLEN, ESQ.
(Continued on the next page.)

24

25

26

LAURA L. LUDOVICO
Senior Court Reporter

60 Centre Street - Room 420
New York, New York 10007

FILED: NEW YORK COUNTY CLERK 09/25/2014 10:21 AM INDEX NO. 650765/2014

NYSCEF DOC. NO. 58 RECEIVED NYSCEF: 09/25/2014





1

2

3

,Proceedings

THE COURT: Okay. The Court has before it the

3 matter of Overseas Shipholding Group versus,Proskauer Rose,

4 et al.; Index No. 650765 of 2014. This is Motion Sequence

5 No.1, which is a motion by Defendants collectively to

6 dismiss the complaint based on documentary evidence,

7 statute of limitations and failure to state a cause of

8 action.

9 Having said that, parties enter their

10 appearances.

11 Parties for the Plaintiff.

12

13

14

15
16

MR. HOARD: Steve,Hoard, Your Honor. And with me

is my partner John Brown and our co-counsel Michael Allen.

THE COURT: Thank you.

Defendan,ts.

MR. SPAGNOLETTI: Paul Spagnoletti from Davis

17 Polk & Wardwell. And I have with me my colleagues Heather

18 Ward and Andrew Gehring.

19

20

THE COURT: Thank you.

All right. Just so we have it for the record, in

21. this 43-page complaint there are two causes of action. Not

22 bad. The First Cause of Action is for legal malpractice

23 and the Second Cause of Action is for malpractice and/or

o 24

25

breach of fiduciary duty.

All right. Having said that, I read the

26 complaint 'here. This all stems from a relationship that
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goes back approximately 30 years. This all arises out of a

situation where the Plaintiff, Overseas, has two foreign

subsidiaries, and this also arises out of these tax issues

in which the US -- the Plaintiff, being the US company, is

trying to avoid having to pay taxes on its foreign

subsidiary's income. And what we had here is there are

several credit agreements that went into place where the US
company, the Plaintiff, was taking out loans, and
originally Pros kauer, the Defendants here, created these

credi t agreements that allowed the US company to take the'se

loans and that the two foreign subsidiaries were also

taking out loans, but they were severally liable. In other

words, each entity was liable for their own debts. The
other ones, there was no joint liability there.

And then sometime in 2000 or 2001, for some

reason, the credit agreements got changed and they started

listing these obligations as joint and several, and that's

where the problems started corning in, at least Plaintiff is

alleging. And what impacted -- why that's a problem is

that there's a section 956 in the tax code that regards any

sort of, I guess, distribution or dividend distributions as
taxable that the US company gets as a result of its foreign
company.

And one of them is broadly looked at, and its

right out of the complaint. I'll take it righ~ here from

Laura L. Ludovi~o, SCR
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paragraph 34. It says: "Under section 956, a CFC
earning" -- and CFC is define.d as --

MR. HOARD: If I may~ Your Honor, it's controlled

foreign company.

THE COURT: Yes, CFC, controlled foreign company.

Thank you.
"CFC earnings .will be deemed to have been

diptributed to its US parent under certain circumstances

considered functionally equivalent to a dividend
distribution. The Internal Revenue Code and Regulations

thereunder speci.fically define such circumstances in broad

terms, expressly including loans, guarantees, asset pledges

and other direct or indirect arrangements where the assets

of the foreign subsidiary are used to support the
obligations of the US parent.".

So that it could be viewed or interpreted that

956 will cover situations where the foreign subsidiaries

are jointly and severally liable for the US parent's debts.

And that is something that Congress wanted to avoid in
terms of someone on the US company avoiding .having to pay

taxes by .way of getting around it instead of getting a

direct distribution, but getting a benefit by way of a
joint and several liability on a loan guarantee: And that
was enacted in 1962.

So section 956/ when I read the complaint, had

Laura L. Ludovico, SCR
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all these changes in the tax laws going back and forth,

3 back and forth, but at bottom, this section 956 was always

4 around. It was not new. It Was back in 1962 that it was

5 on the books. They never changed. So that was always

6 there.

7 So then as we go along through the whole process,

8 it turns out that the credit agreements continued to have
9 the joint and several liability, and ultimately, if you

10 fast forward it, we have a situation where they took out
11 additional loans the US parent took out additional

12 loans, and at the end of the day they were facing large

14 problem with this joint and several liability clause in the
~v 13 liabilities as a result of this potential section.956

15 loan agreements.
16 And ultimately, what happens, and I was reading

17 this and finding this really came to a head when, I guess
18 in 2012 the forward start facility lenders, FSF lenders,

19 were making an issue of this because they were looking

20 through all of the documents and realized this joint and

21 several liability. And it's always interesting, the

22 lenders are the ones the ~anks who loaned out the money,

23 they're the ones who are going to be really concerned about

Q..~
~

24

25

26

it, because ultimately, their concern is that it would

impact their ability on getting paid back.

So, of course, the joint and several liability

Laura L. Ludovico, SCR
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pecomes a big issue for the lender, less so much for the

borrower, but more for the lender. And that's where that

issue started to reemerged itself in real strong fashion,

because it had come up earlier, but somehow the allegations

said that the issue was sort of able to be laid to rest

temporarily, but the lenders brought it back up again, and

the.Plaintiffs still took the position that everything was

good, as a result, allegedly, of Proskauer's

recommendation, and went ahead with their borrowings and
everything. And then ultimately, we had a situation that

everything just came to a head sometime in late 2012.

In paragraph 91~ "eSG filed for relief under

Chapter 11 of the US Bankruptcy Code on November 14, 2012."

And this is where I was looking. Where were the
damag.es? What happened as a result of this section 956
problem? And in paragraph 92 it finally says: "After the

Chapter 11 filing, eSG self-reported to the Internal

Revenue Service" -_.

And that I thought was interesting, .they

self-reported to the Internal Revenue Service.
-- "that certain of eSG's tax returns were

incorrect due to the joint and several section 956 issue.
As a result, eSG expects to pay hundreds of millions of
dollars in US income taxes, which it would not otherwise

have to pay had Proskauer provided eSG with sound advice

Laura L. Ludovico, SCR
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under the.joint and several/section 956 issue.
"In addition, as a direct result of Proskauer's

negligent advice, OSG has incurred millions of dollars in

connection with the restatement of its prior financial
statements, collateral litigation in its bankruptcy

proceeding, the recovery of which is sought herein.
On Febr~ary 11, 2013 the Internal Revenue Service

filed an amended complaint in the.OSG bankruptcy proceeding

conta~ning an income tax deficiency against OSG in the

amount of" over $400 million -- it's 463,000

4,663,13 -- forget it. The number is over.$400 million

"largely based on the joint and several/section 956 issue."

Pretty much that's where the flavor of this goes.

When I read this complaint it says as if it was a ticking

time bomb ready to go off at som~ point, and it finally

went off.
First of all, the statute of limitations -- let's

address the statute of limitations issue. Why do you think

this is a statute of limitations problem here?

MR. SPAGNOLETTI: Good morning, Your Honor. I

have a couple of handouts. Would I be able to refer to the
Court .and give to the Court because it will be relevant to
answering those questions?

THE COURT: When I saw the board I g9t a little

nervous. Do you have any problem with that, Counsel? Do

Laura L. Ludovico~ SCR
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you have. the handouts yourself?

MR. SPAGNOLETTI: Yes.

MR. HOARD: Just a few minutes ago. They were

5 almost identical to my own handouts.

6

7

8

THE COURT: You got handouts, too?

MR. HOARD: No, not like them.

MR. SPAGNOLETTI: Your Honor, to answer your

9 question, there are two acts of malpractice that are

10 alleged in the complaint. One act of malpractice relates

11 to advice that Proskauer provided to OSG in 2011 in the

12 form of this memorandum that was dated June 1, 2011

13 regarding the joint and several issue.

14 There is another act of malpractice that is

15 alleged in the complaint, which is relevant to the'statute

16 of limitations argument, and that relates to the so-called

17 check the box claim.

18

19

THE COURT: Right.

MR. SPAGNOLETTI: Okay. The check the box claim

20 is a claim relating to a transaction, a tax transaction.

21 THE COURT: Right. That treated all the entities

22 as a single entity.

o
23

24
25

MR. SPAGNOLETTI: Not all the entities, all of

the OIN subsidiaries. So just to be clear, 'we have a

parent company, which is the US corporation, which is the

26 Plaintiff OSG, the subsidiary for these purposeB of ~he

Laura L. Ludovico, SCR
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Court is OIN.

THE COURT: Right.

MR. SPAGNOLETTI: Then OIN's subsidiaries.

THE COURT: OBS.

MR. SPAGNOLETTI: Not, OBS. OBS is a US sub,

7 it's separate.

8 THE COURT: Ok. That's separate. It's OIN who's

9 having the problem?

10 MR. SPAGNOLETTI: OIN and OIN's subsidiaries are

11 the parties that took part in the check the box election.

12

13

THE COURT: Right.

MR. SPAGNOLETTI: And what that effectively did

14 was to take all the tax attributes of the OIN subsidiaries

15 and push them up to the OIN level.

16

17

THE COURT: Right. So far so good.

MR. SPAGNOLETTI: So far so good.

18 Your Honor, that transaction occurred in 2005, it

19 ended in 2005.

20

21

THE COURT: Right.

MR. SPAGNOLETTI: And the only way that there

22 could be a claim relating to advice given by Proskauer to

23 OSG in connection with that transaction is if OSG brought

24 the claim with respect to that advice by 2008. There's ao 25 three-year statute of limitations for malpractice claims in

26 New York, and unless they can show that there's tolling

Laura L. Ludovico, SCR
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because of continuous representation, then that claim is

3 subject to that three-year statute of limitations and must

4 be dismissed.

5 Now, they have not made such ,a showing. It's

6 their burden to show tolling. And what they have done is

7 plainly insufficient under the relevant case law to support

8 the conclusion of tolling.

9 THE COURT: But that's just with one particular

10 transaction. Let's say I agree with you with that on that

11 check the box scenario, that in 2005, that was it, I mean,

14 happens, with the check the box situation, because all of

12 you know, 'because what happens is if OIN gets all of its

o 13 subsidiary's money elevated to its level, and then what

15 that money coming up to OIN, and you have this joint and

16 several liability issue'there, then OSG gets ,now maybe

17 exposed to that kind of tax liability, because OIN because

18 of checking the box has now added money or added monies to

19 its inventory that it would have not'had so as to reduce

20 the tax liability to OSG.

21 But you follow?

22

23

24
25

MR. SPAGNOLETTI: I do follow, but I ~-

THE COURT: It all flows from the joint and

several liability problem.

MR. SPAGNOLETTI: 'It doesn't flow from it, and I

26 think the Court's use of the word potential is important to

Laura L. Ludovico, SCR,
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when I was describing this'issue.

12

3 What the check the box election did was simply to

4 push up its tax attributes to OIN, and if nothing else

5 happened

6 THE COURT: But their allegation is that

7 Proskauer, or the attorneys at Proskauer, did not

8 understand either did not understand or overlooked the

9 joint and several liability aspect of those credit

10 agreements, so that if they had done that, they may not

11 have told -- they may have not advised to do the check the

12 box situation.

0-.-- 13. But we're getting ahead of ourselves, because

14 ultimately, it's 2005, 3 years later is 2008. Where is

15 the -- you're out of time.

16

17 Honor.

MR. SPAGNOLETTI: That's exactly right, Your

18 And by the way, Your Honor, during this period,

19 from 2001 until 2011, Proskauer has no role at all in

20 advising the company of its credit agreements. The 2006

21 credit agreement, from which all of OSG's damages flow, was

22 a credit agreement put in place, documented and negotiated

23 by Clifford Chance. So what their theory essentially. is

o .24

25

with respect to this check the box election issue is that

Proskauer in 2005 gives advice in connection with the check

26 the box election, and then has to imagine or foresee

Laura L. Ludovico, SCR
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somehow that in a year the company would enter into a new.

credit agreement, would haye different counsel, Clifford

Chance, which documents and ne~otiat~s that credit

agreement, that that new counsel would not spot this joint
and several issue, and that that credit agreement would

create liability down the road. That's just not a

plausible
THE COURT: But you're asking me to also ignore

the.other allegations in the complaint that perhaps, yes,
Clifford Chance did that credit agreement in 2006,. but then

they went back to you and asked you, well, what's up with
this joint and several liability issue? And then they made
these allegations pretty forcefully saying that you had ~~

the partners amongst Proskauer say, well, there's no tax

solution, but instead, we're going to create a contractual

problem or we're going to create a contractual
interpretation of what we intended when we entered into

these agreements.
MR ..SPAGNOLETTI: Yes. Well, there are two

issues, Your Honor, clearly. There's the check the box

issue arid then there's the advice in 2011 that applies back

to the 2006 agreement.
If I can describe the reasoning that we believe

we're entitled to a dismissal on this claim.

THE COURT: I mean, ultimately, what you're

Laura L. Ludovico, SCR
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saying is, you know, we can stand here all day and we can

carve out little portions of whatever. I mean, the bottom

line is, is there a legal malpractice claim or not?

You guys have here a breach of duty of loyalty

and a breach for the Second Cause of Action, and the First

Cause of Action is a breach of.duty to care.
MR. SPAGNOLETTI: There's not a'malpractice claim

here because they.have not adequately pled causation.' And

they haven't adequately pled causation because they were
aware at the time that they purportedly relied on the
advice of Proskauer contained in the 2011 memo, that the

representation in the memo that Proskauer set forth in the

memo that.was based upon representations OSG made, was
demonstrably and patently false. .There's no way that OSG

could reasonably have relied on Proskauer's advice, because

Proskauer's advice was' substantially premised, and I cap

show the Court the reference, on representations that were

false that OSG knew were false.
If I could show the Court NO.1. This is Slide

No. 1 in your package, Your Honor. So this is the

June 2011 memo that Proskauer prepared. So this is the

part of the memo talking about after they've analyzed the
question of whether the credit agreements were susceptible

to multiple interpretations, the question they're analyzing

now is what was the intent of the parties? And this is.

Laura L. Ludovico, SCR
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what it says in the memo.

THE COURT: But wait a minute. No, no, no. This

first slide that I'm looking at right here: "Senior

5 management at OSG, whom we had advised over the years that

6 OIN cannot guarantee borrowings by OSG or any other

i "
I
I

7 domestic borrower, strongly state that they never intended

that OIN would" be responsible for the obligations of OSG or

9 OSG Bulk under the recent credit agreements."

i
I ",

10 That memo was in response to inquiries that OSG

11 "has made so that you had to -- according to them, these are

12 all allegations.

o 13
14

MR. SPAGNOLETTI: I'm sorry, I didn't hear you.
THE COURT: That memo didn't cpme out of nowhere.

15 That memo was in response to inquires that were being made

16 by OSG, and that memo, according to the allegations, is so

17 sort of a backdoor way of trying "to explain why the joint

18 and several liability issue came to be in the credit
19 agreement, and the fact that it's there now, we're going to

20 explain to"-- we're using this memo, and this memo did not

21 become a tax advice memo, okay? So what happens is you're
22 now trying to explain to a third party, the IRS or whoever,

23 "SO that when they see the joint and several liability,

o 24
25

you're going to stay, oh, no, wait a minute.
At bottom, all of the pro evidence is going to

26 prove that the US company never intended or never wanted

Laura L. Ludovico, SCR
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not never intended, but never wanted OIN to be a joint and

3 several -- to be jointly liable for its obligations. That

4 is what that says, but that doesn't do -- where's the -- I

5 don't understand what you're saying.

6 MR. SPAGNOLETTI: Let me show you. This is the

7 first step.

8

9

THE COURT: Do you follow what I'm saying?

MR. SPAGNOLETTI: I follow. I don't quite agree,

10 Your Honor.

11

12

13

THE COURT: Okay.

MR. SPAGNOLETTI: Let me try to clarify.

THE COURT: It's always the case, but

14 unfortunately, for you, it's what I say that controls.

15 MR. SPAGNOLETTI: I understand. Maybe you'll say

16 something different.

17 THE COURT: Well, actually not, it's the

18 Appellate Division that would.

19 MR. SPAGNOLETTI: Y9ur Honor, the memo itself

20 reflects what Proskauer was told by its client in

21 connection with its drafting of the memo. What it says is

22 that: "Senior management of OSG strongly state that they

23 never intended" -- they didn't say why, they say they never

o 24

25

intended that OIN would be responsible for the obligations

of OSG. Okay. So that's an expression of what the

26 company's view is about its historical intent.

Laura L. Ludovico, SCR
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And that's not the only time is appears in the

3 memo. It's important enough that it appears a second time.

4 And if I could just, with the Court's indulgence, read this

5 provision. This is also in the 'memo. This is the

6 reasoning of Proskauer's memo, the memo they're claiming is

7 what they,relied on.

8

9

THE COURT: All right.

MR. SPAGNOLETTI: "The following circumstances of

10 the transactions indicate that the parties to the recent

11 credit agreements could not have intended that OSG and OIN

12 would engage in the same performance so that they would be

o 13
14

considered co-obligors 'under the recent credit agreements."

And then what does it reference? "The statements

15 of senior management of OSG, that OSG would not have

16 entered into the recent credit agreements and would not

17 enter into the 2011 credit agreement had senior management

18 believed that OIN was responsible for the obligations of

19 OSG. "

20 THE COURT: But that just states the obvious. I

21 mean, I'm looking at that and I'm listening to your

22 arguments, but you're stating the obvious at this point,

23 because what US company would want to face section 956 tax

o' ,

24

25

liabilities? Of course, that's going to be --

MR. SPAGNOLETTI: Your Honor, that's not what

26 that representation says. It doesn't say that OSG told us

Laura L. Ludovico, SCR
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that they didn't want to incur tax liability under 956.

3 Its specific, and it's important that its specific, and it

4 says, OSG told us that they didn't intend for OIN to be

5 responsible for OIN obligations.

6 THE COURT: Which then, if you read it carefully,

7 would trigger 956 liability.

8 MR. SPAGNOLETTI: However, if Proskauer had known

9 at the time it drafted this memo, that this statement of

10 intention was not true, it wouldn't have drafted the memo.

11 Moreover

12

13

THE COURT: Hold on a second. Back up. You just

said -- what did you say again? If Proskauer knew

MR. SPAGNOLETTI: That the statement of intent

15 that was provided to it by management at the time that it

16 drafted the memo was not true, Proskauer would have never

17 drafted the memo and the company could not have relied on

18 it.

19 THE'COURT: But that statement is true. Why are

20 you saying that it's not true?

o

21
22

23
24

25

MR. SPAGNOLETTI: Let me show you why.

THE COURT: Why?

MR. SPAGNOLETTI: Because this is the point. We

have documentary evidence that we've provided to the Court

in connection with our motion to dismiss that conclusively

26 establishes that this representation of intent by OSG was

Laura L. Ludovico, SCR
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just false.

THE COURT: Okay. Go right to it.

MR. SPAGNOLETTI: There are several of them in

our papers, Your Honor. Its Exhibits H, I, J and K. This

is one of them.

So Your Honor, just to explain what this is.

This document was not provided to Proskauer when it drafted

the memo, it was discovered mysteriously by the general

counsel at OSG a year and a half later, only after things

'started going badly, atter he had already told Proskauer,

by the way, that he didn't have any documents relevant to

the question of intent: And what this is is significant.

This is the term sheet for the 2006 credit agreement.

THE COURT: Right.

MR. SPAGNOLETTI: This is the credit agreement at

issue. It's the term sheet being marked up by Clifford

Chance.

THE COURT: Right.

MR. SPAGNOLETTI: Okay. And what the term sheet

says is quite significant. What it does is it has a

this. is a black line, okay, and it has a section that says,

"Subsidiary Guaran~ors." And this is what the bank wants.

It says -- what the bank wants is "any direct or indirect

subsidiary of the parent that is liable for the

indebtedness in existence at or coming into existence after

Laura L. Ludovico, SCR
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the closing."

What that's referring to -- this is, by the way,

THE COURT: Right. Because if you strike out.

the banks want guarantees, not from .GIN, but from OIN

subsidiaries. Okay. This is the second level of

subsidiaries.

THE COURT: Right.

MR. SPAGNOLETTI : Okay. That provision is

13

4 Exhibit H to .the Samuels declaration. So what this says is

5

6

7

8

9

10 stricken out, as is the footnote that goes along with it.

'11 The footnote says, "discuss tax implications of guarantees

12 from non-US subsidiaries."

o.
14 that, you won't have a 956 problem.

15 MR. SPAGNOLETTI: No, Your Honor, that's not

16 right. Your Honor, this provision is talking about

17. 'guarantees by subsidiaries of OIN, and not talking about a

18 guarantee from OIN itself.

19

20

THE COURT: Subsidia~y is OIN, okay.

MR. SPAGNOLETTI: Right. This footnote says,

21 "discuss the tax implications of that.".

22 What does Clifford Chance do in response to that

23 language in the draft term sheet? This is what it does; it

o 24

25
strikes O).ltthe subsidiary guarantee. section and it puts a

footnote in place, and it says, quote, no subsidiary

26 guarantees should be required. OSG Bulk and OSG

Laura L. Ludovico, SCR
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International -- by the way, OSG International is OIN --

are the holding companies'of all the group ship owning

companies and will be joint and several borrowers under the

credit facility.

So what does that mean? That can only'be read

one way, and the only way it can b.e read is to. say that

Clifford Chance, when looking at this, said, hey, banks,

you don't need guarantees from OIN, all the subsidiaries of

OIN, because OIN is jointly and severally liable, which

means that Clifford Chance understood in the context of the

2006 credit agreement that Proskauer had no role, that

joint and several meant guarantee, .which is diametrically

opposed ta what the representations were that OSG

management made to Proskauer five years later when they

asked Proskauer to do the memorandum.

Remember, this is what the representation was.

"Statements of senio~ management that OS~ would not have

entered into the credit agreements and would not have

entered into the 2011 credit agreement had senior

management believed OIN was responsible for the obligations'

of OSG. n.

That representation cannot be true if in the'

company's own files, not far from Mr. Edelson's office, by

the way, there's a document like this. And Your Honor, I

mean, .quite frankly, there have been a number of e-mails
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that have been produced.

THE COURT: That document you're pointing to

right now essentially says that OIN that Clifford Chance

in its representation of the Plaintiff here told the banks,

you don't need to have this kind of language in there

because there's joint and several liability attached, so

you, the banks, are in the clear.

MR. SPAGNOLETTI: Right, you're in the clear

because we think -- we, OSG, believe that joint and several.

means guarantee. That's what that means. And that's the

only way to read it .

And by the way, if I could show the Court an

e-mail that we found in discovery.

THE COURT: Okay. When you say joint and several

means guarantee --

MR. SPAGNOLETTI: Right.

THE COURT: -- that still doesn't talk about the

956 issue, that talks about the lender, whether or not the

lender is going to be able to get repaid. Look, the banks

aren't in the business of giving money out for nothing.

MR. SPAGNOLETTI: That's right.

THE COURT: They want their money back. So they

don't care how you word the language in terms of how they

get their money back, so that you're saying that that just

talks about the guarantee of the money to the bank or the
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lender, hey, don't worry about' it, you're going to get your

3 money back because there's a joint and several

4 liability issue there's a joint -- forget the several

5 there's a joint component here in terms of OIN being

6 jointly liable for OSG's debts, so you're covered, don't

7 worry about it. But you're taking from that now, you're

8 asking me to make a leap of faith in saying that that also

9 means there is no 956 problem.

10 MR. SPAGNOLETTI: No, Your Honor, that's not what

11 I'm asking you.

12 Just go back to the representation that OSG made

o 13 to Proskauer. OSG is telling Proskauer, this joint and

14 several language that's in these credit agreements, we did

15 not intend for.that language to mean that OIN was

16 responsible for the obligations of OSG. That's what the

17 representation was, and that was the ba~is of --

18

19 line?

20

21

THE COURT: Can you put that back up, that last

MR. SPAGNOLETTI: Sure.

THE COURT: Hang on a second.

22 See, the thing is that we have -- although we're

23 talking about perhaps the same type of -- well, there are

.0
24

25

two things that are going on here in these blowups that

you're showing me. One is with the Clifford Chance

26 document, that's talking about a workout of a loan, a
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financing agreement, a credit agreement.

MR. SPAGNOLETTI: Yes.

THE COURT: All right. And what was the

interplay there in terms of what was being discussed.

That's one aspect.
This aspect flows from the fact that now, based

on the joint and several liability issue here, that that

may now trigger a 956 problem. I'm not sure from the

Clifford Chance point of view in that transaction that we
saw just a minute ago, whether or not 956 ever even came

up. Do we know that?
MR. SPAGNOLETTI: Well, we do know it. I can

show Your Honor an e-mail, which makes it clear that it

carne.up.
THE COURT: Well, you know, the thing is, when

you talk about e-mails and everything, you get further away

from the pleadings and more into a factual "dispute.

MR. SPAGNOLETTI:I understand. Let me focus on

this first, and then if the Court would like to see one

e-mail, I'll show it, which I think "makes unmistakably

clear that my interpretation of the Clifford Chance markup
is exactly what Mr. Edelson and Mr. Itkin also believed.

THE COURT: You know, your interpretation of the
Clifford Chance markup is your interpretation. Clifford

Chance would strongly probably disagree and say, let me see

Laura L. Ludovico, SCR
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for myself and I don't need counsel ,to speak for me.

MR. SPAGNOLETTI: Let me do this in stages.

Proskauer's memo --

THE COURT: Do you see where,my problem is

though?

MR. SPAGNOLETTI: I believe I do; but I think I

can answer it.

THE COURT: Okay.
MR. SPAGNOLETTI: Proskauer's memo has two parts

with respect to the commercial log analysis. It starts

with an analysis of the joint and several language and the

language in the credit agreements generally.

THE COURT: All right.
MR. SPAGNOLETTI: 'And it concludes that that

language 'is susceptible to multiple interpretations.
Step two in the analysis then is, okay, if the

Court is going to get to par?le evidence, the only way to

analyze whether OSG would likely win in a litigation

against the IRS over this issue, is to understand what the

parole evidence is. ,Proskauer was not involved in the 2006

credit agreement. It has no idea what the parties to'the
credit agreement intended. It has to ask OSG, what'did the
parties intend? OSG's response is this -~ OSG's

response

THE COURT:, To Clifford Chance?
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MR. SPAGNOLETTI: No, no, this is the

Proskauer-- this is the Proskauer memo.

THE COURT: I know, but that would be also, if

Clifford looking at the Clifford Chance involvement in

this, let's just -- you know, we're just thinking out loud

here, .at least thinking theoretically, Clifford Chance,

when they saw the joint and several liability issue, you

know, in the prior credit agreements, should have or may

have asked OSG, well, what did you mean by this? And OSG

should have said that, right?

MR ..SPAGNOLETTI: Quite frankly, I think that's

irrelevant to my point.

All we need to know for purposes of analyzing

whether this representation is true, is when you look at

the Clifford Chance markup, you can look at it without

regard to 956 liability.

THE COURT: Okay.

MR. SPAGNOLETTI: What did the parties to the

2006 credit agreement intend as a commercial matter, as a

commercial matter, without regard to whether there is 956

liability? This document shows unmistakably that it was a

commercial matter. They believed that joint and several

meant that OIN was responsible for the obligations of OSG.

THE COURT: I don't think that anyone is arguing

that that's in question. Joint and several is clear what

Laura L. Ludovico, SCR
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MR. HOARD: Yes, Your Honor.

28

3 First of all, unlike the -- if the Court has the

4 complaint in front of it with the June 1 Proskauer memo

5 attached, I just want to make sure the Court is focused on

6 this.

7

8

THE COURT: Yes.

MR. HOARD: The purpose of the memo is to analyze

9 from a contractual construction perspective whether or not

10 the joint and several language in the credit agreement

11 means joint and several. This memo begs the very question.

12 Your Honor, just basically said joint and several means

o 13 what it means. Well, not according to this memo it doesn't

14 mean what it means, according to the memo.

15 But the point I want to make to the Court

16 initially is the memo is not addressed solely at the 2006

17 credit agreement drafted by Clifford Chance. As you can

18 see on the very first page of the memo, Exhibit A, it's

19 addressed at the 2000 credit agreement, the 2001 credit

20 agreement, both of which were drafted by Proskauer, and the

21 2000 credit agreement, being the one where Proskauer

22 advised the company to allow the joint and several language

23 to be added in the first place, and then Proskauer did the

0...... .
24

25
2001 credit agreement, carrying the joint and several

language over. The 2005 credit agreement is covered. That

26 was done in-house at OSG. The 2006 agreement is covered.
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joint and several means. It is what it is. The only

27

3 question is what impact that has on section 956.

4 MR. SPAGNOLETTI: Your Honor, what we're talking

5 about here is not what joint and several means, we're

6 talking about what 'the intent was of the parties. We're

7 talking about the part of the memo that analyzes the intent

8 of the parties after there's already a conclusion that

9 joint and several is susceptible to multiple

10 interpretations.

11 So there's two parts to the analysis. The second

12 part of the analysis is critically hinging on the

13 representations by OSG management. Those representations

14 by OSG management simply could not be made, and the reason

15 they could not be made is that ,that's not what they

16 believed. They believe that OIN was responsible for the

17 obligations of OSG. And if that's what they believe, if

18 that's true, and it has to be true, then this

19 representation that they ~ade to Proskaueris false.

20 If that representation is false, it all falls

21 down. You can"t rely on a memo that's false, and you know

22 it's false. And they did know it was false because the

23 documents that showed they knew it was false were-in their

o 24 own files.

25 THE COURT: Your response to this with the

26 Clifford Chance markup?

Laura L. Ludovico, SCR
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It was done by Clifford Chance.

And then it also includes, Your Honor, the 2011

forward start facility that was started up at the end of

May that was drafted by Proskauer and also includes the

joint and several language. And as the memorandum itself

states very clearly, the joint and several language in all

five of those credit agreements is essentially the same
language. And in footnote 52, I believe, Your Honor,

footnote 52 to the memorandum, Proskauer acknowledges in
the little four parens there that the drafting of each of

the successive recent credit agreements were based on an

earlier version of the recent credit agreements. That is
to say, they admit that the one agreement that was done by

Clifford Chance in 2006 was actually based on their own

agreement, and so when they go to OSG, Your Honor, and they
ask OSG, what was your intent when you made this change in
2000, there was no one better situated to know what the

intent was than Proskauer themselves.

And so it's kind of just almost ridiculous that

the~'re going to the client who, by the way, they're really

going principally to a group of four people, only one of

whom had anything to do with the 2000 credit agreement and
who had no recolle6tion of this chang~ in the 2000 credit

agreement.

THE COURT: These problems all arose when you
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started doing the forward.start facility. That's when

3 everything started to corneto a head because that's when

4 the lenders themselves, the guys who are giving you the

5 money, of course, they're going to read over every single

6. word in the agreement, because they want to make sure that

,.
,

7 they're going to get paid and not somebody else getting

8 paid ahead of them. And that's where the joint and several

9 .issued popped up. All right. Everything was fine until

10 2010 when you started working on this forward start

11 facility agreement. That's where it all carne to a head.

12 MR. HOARD: At the end of 2010 Proskauer was

o 13

14

retained to draft the forward start facility. The forward

start facility from day one contained joint and several

15 language. The commerCial finance lawyer at Proskauer, who

16 is a very skillful lawyer, I'm sure very capable, never

17 said a word about joint and several being a problem. He

18 never said a word about it. About four months later, as

19 the drafting process was drawing to a close, essentially at

20 the 11th hour before it was finalized, the commercial

21 finance lawyer at Proskauer asked his tax lawyer, Alan

22 Parnes, who was the principal outside tax adviser for the

23 company, please ta~e a look at this, .not to rook at it for

o 24

25

a 956, but just either there might have been some other

specific issue or just .generally from a tax lawyer's

26 perspective.

Laura L. Ludovico, SCR



A.•
~

1

2

31

Proceedings

Alan Parnes looked at it, took one look at it and

3 instantaneously saw there was a problem from a tax

4 perspective. He alerted the company. The company says,

5 this could be a big problem. They said, don't do anything

6 yet.- Parnes says, don't do anything, let me talk to my

7 people at Proskauer. Within two or three days Proskauer's

8 Peter Samuels, who was the engagement partner at Proskauer

9 for OSG, reported to the CFO of OSG, Myles Itkin, they

10 reported there is no problem, basically it was a big

11 nevermind.

12 OSG asked Proskauer to memorialize that advice in

13 a written memorandum setting forth their rationale for

14 getting to that conclusion, and that is Exhibit A to the.

15 complaint. So what you have -- and so now the basis for

16 dismissing -- the basis for the motion to dismiss the claim

17 .based on the 2011 memo is essentially that it was based on

18 misrepresentations made by the"company to OSG

19

20

21

THE COURT: My question --

MR. HOARD: I mean to Proskauer.

THE COURT: The question I have to you is, when I

22 read your complaint and we had the 2010, 2011, "all of these

23 problems all of a sudden popping up because the lenders for

o 24
25

the forward start facility agreements raised this issue,

but ultimately, at the end of the day, the drawdown wasn't

26 from the forward start facilities, it was from the 2006
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credit agreement. That's where .the drawdown came in, so

that all this other stuff that happened with the forward

start facility, you know, it's a good storytelling, it's a

good story line, but ultimately, your liabilities flow from

the fact that you did the drawdown or you took money out as

a result of the 2006 credit agreement, and that's where the

problems all came up, and that's where you have the

situation, and that's one where he's arguing, well, wait a
minute, if you look at the 2006 credit agreement, they

talked about what they struck out, so that really, it has

less to do with Proskauer and more to do with what you

guys, the Plaintiff, did with Clifford Chance.
MR. HOARD: Actually, I don't think that's the

case at all, Your Honor. Remember what we're talking about

here.

THE COURT: See, I did get what you're saying.

MR. HOARD: We have a 2006 credit agreement,

which is in effect, and it's running to the end of 2013.

THE COURT: Yes.

MR. HOARD: Okay. We have that in place. It's a

$1.5 billion unsecured line of credit.

THE COURT: No dispute.
MR. HOARD: And it's in place. And then the

forward start facility is simply being negotiated and

signed up in anticipation of the 2006 credit agreement
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coming to its conclusion at the end of 2013. So they're

3 just getting ahead.of the curve.

4 THE COURT: Yes, they're getting ahead of the

5 curve, but you never had to draw any'-- there were no

6 monies that flowed to .the Plaintiff as a result of the

7 forward start facility agreement.

8

9

MR. HOARD: None.

THE COURT: And now, that memo that you got in

10 .2011, June 2011, arose out of this forward start facility

11 dispute or contention and had less to do with the 2006

12 problem because at that point, you know, you didn't think

0.'."-- 13

14

to connect the dots perhaps.

MR. HOARD: That is not the case, Your Honor, and

15 you've got a misunderstanding of the facts there, I think,

16 if I may.

17

18

THE COURT: Okay.

MR. HOARD: Here is the situation. The forward

19 start facility was the impetus for the recognition of the

20. joint and several language.

23 saw it and said, we've got a problem, we got at least a

o

21

22

24
25

26

THE COURT: Right.

MR. HOARD: No question abou't that. Alan Parnes

.potential problem.

THE COURT: Right.

MR. HOARD: But the problem is not with the

Laura L. Ludovico, SCR
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And remember, the recent credit agreements is defined as

the 2006 agreement and the 2005 and the 2001 and the 2000.

It's not -- the forward start facility is not included in
the definition of the recent credit agreements. It is

included in the definition of credit agreements, which is

complicated, but they're talking -- they're not even
talking about the forward start. The memo is not directed

at the forward start facility, it's directed really at the

2006 and the predecessors. And that's the deal.

Proceedings

forward start facilities per se, because even though it was

signed up, it never even went into effect. So the problem

is that the joint and several language exists in the

current credit agreement, as well as the predecessor credit

agreements going back to 2000.
So what Proskauer does with the memo is they are

advising the company that under the existing credit

agreement that contains the joint and several enclosure;

you do not have a problem.
THE COURT: Including the 2006.
MR. HOARD: And if you just flip to the last page

of the memo, not -- excluding the appendix. It's page 13

of the memo.

o

o

o

1

2

3

4

5

6

7

8

9
10

11

12

13

14

15
16
17

18

19

20

21

22
23
24

25

26

THE COURT:
MR. HOARD:

Right.
If you go to that last page of the
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So they get this memo from Proskauer. Remember,

Alan Parnes says, I think you might have a problem under

the 2006 credit agreement. And we say, we'll get to the.

bottom of it. Tell us, do we or do we not? And they

report back, nevermind, you don't. have a problem, you can

continue to draw down under the 2006 credit agreement.
That's the advice that the company is given. The advice
that Proskauer gives to OSG is you do not have a problem

under your existing credit agreement and you can continue

to draw down on it in reliance on our opinion.

THE COURT: The problem with the arguments that

you're raising right now is the fact that when you're
dealing with a legal malpractice issue, I'm usually dealing

typically, with one law firm, one law firm from beginning

to end that did the work. What's unique about this is that

you have another major player in this event here. In 2006

you went out and got Clifford Chance to negotiate the.

credit agreement for you for the 2006 credit agreement,

which is also now the basis of this section 956 problem, so
that perhaps you may be right saying that that June 2011

memo that Proskauer wrote up was wrong, in your own words,

dead wrong, but a~ bottom, when you're talking about legal
malpractice now, the question is, is that, well, was it
more to them or was it more-to Clifford-.Chance, because I

don't know exactly what Clifford Chance's relationship with
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you guys was at the time when you were negotiating this

type of document. or negotiating this type of financing,

because I have this markup here that throws into question a

lot -- it raises a lot of questions about, well, what

exactly happened with you I mean, you guys are

sophisticated business guys. I mean, you know from the

complaint throughout the entire history of the existence of

this company was to always maintain independence of your
foreign subsidiaries so that you wouldn't have to incur tax

consequences as a result of section 956, which has been on

the books since 1962.
So that was always in your mind, so that now you

hired Clifford Chance, another player .in this history here.

I don't know what happened, so that you're trying -- you're

alleging these incredible facts against Proskauer. Fine.

But there's a little bit.of a wrinkle there because usually.

typically, when I get a legal malpractice claim, I don't

get anybody interfering with the relationsh.ip, but in this

case I've got a major player that negotiated the agreement

that caused you these problems.
The facility stuff that happened in 2000 and

2011, that JUSt brought to bear or brought up the issue of
this joint and several liability so that everybody can then
at that point say, oh, no, we got a problem. But the

bottom line is that, okay, assume there's a problem, assume
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that they messed up, but the problem is there's a line here

and there may be a cut in the line there in terms of the

liability, perhaps. I'm not saying there is, but.there may

be a cut there. In this complaint here, I don't hear

anything about Clifford Chance's involvement in the 2006

agreement.
MR. HOARD: I think the complaint doesn't name

Clifford Chance, I don't believe. They indicate that

Proskauer did not do the 2006.
THE COURT: Yeah, but I don't know, but that

didn't really -- I mean, that's something I kind of was

questioning about because you also said at some point that

you also internally created, or at least used as templates
the prior credit agreements to continue the 2001 and 2005
credit agreement, I believe. You used those templates.

MR. HOARD: I think I can'address your concerns,

Your Honor.
THE COURT: You see where my problem is a little

bit?

MR. HOARD: I do.

THE COURT: It's a little bit of a problem.

MR. HOARD: The problem you're describing, you
know, before I got a little better versed in New York law

in particular, the problem you're describing is one of

comparative fault. I mean, how do you allocate
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responsibility here to Clifford Chance for not catching it

in 2006? How do you allocate the responsibility to

Proskauer for affirmatively advising you that it was not a

problem in 2011, which is the focus of our claim?

THE COURT: But they're advising you it's not a

problem in 2011 without the benefit of knowing what

Clifford Chance did for you, so that their advice is
suspect. Well,it's only suspect because they're
contending, we didn't know about this, we didn't know about

this until the eleventh hour what Clifford Chance did,

because had we had known that this was the markup, we
wouldn't have issued that 2011 memo, because there's no way

on God's earth that we would be that stupid.
MR. HOARD: Let me just tell you that I think you

are reading a little too much into the

THE COURT: I'm not reading anything, I'm just

reading what I have in front of me.
MR. HOARD: All you have in front of you is the

2006 term sheet -- the 2006 term sheet, the first page of

that, that was the 2006 credit agreement in which the
company was represented by Clifford Chance. This document,

you know, we're not doubting the authenticity of it, Your
Honor, but we don't know whose handwriting it is, we don't
really know much about that document or the exact timing of

it. We don't know -- we're not -- you know, it came from
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our files,

What I would point out to Your Honor is that the

argument that Mr. Spagnoletti was making is that this

document utterly refutes the allegation in the complaint as

to what the company represented regarding OSG's intent in

2000 when the change was made.

THE COURi: There's no doubt that your
allegations are here that based on'this 2011 memo that

Proskauer issued, that ,you went ahead and did the drawdown

on the 2006. No question. The only question I have and

the dilemma that I'm facing now is that 2011 memo, is it

accurate, because Proskauer's intention is that there is,

something now on the record, documentary evidence that
shows the 2006 markup, the 2006 credit agreement here
that's been marked up, we didn't know about that? Their

position is, unless

knew about this.

You just simply said that Proskauer didn't do the

2006 credit agreement, but you didn't say in the complaint

that another major law firm did the 2006 credit agreement,
this is what happened, and that Proskauer, when they issued
the 2011 memo, based on the green light go ahead and
drawdown on the 2006, knew of this. They're saying we

didn't know about this.

MR. HOARD: Now, when you say this, I'm a little,
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THE COURT: This meaning, Clifford Chance's

MR. HOARD: That particular document?

THE COURT: That particular document.

Let's look at it broader. They didn't know the

7 details of that transaction surrounding the 2006 credit

8 agreement, so that that 2011 memorandum that they issued,

9 even though it talks about all of the other credit

10 agreements, so forth and so forth, the damages flow from

11 the 2006 credit agreement drawdown, not from all of the

12 other -- all the other credit agreements and all the other,

13 you know, red -- let's just say all of the other credit

14 agreements, that's good storytelling. That's nice to tell

15 me what happened. That gives,me the flavor, but the bottom

16 line is the damages that flowed from what's happening here

17 now, unless I'm mistaken, is from your drawdown of the 2006

18 agreement. And that 2006 drawdown, you're telling me --

19 you're alleging was based on the 2011 memo that Proskauer

20 gave you and said, go ahead, we're giving you the green

21 light. And'you're saying that that was dead wrong. Well,

22 they're saying, yeah, it's dead'wrong because you didn't

23 tell us everything that you needed to tell us for us to

24 write that memo.

25 MR. HOARD: And that's what they're saying, Your

26 Honor, and that certainly raises a fact issue, and that's
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going to "be their defense when we go to trial.

THE COURT: That's not a fact issue, that's a

4 pleading issue. You got to plead that. You got to plead

5 that somehow that they didn't need to know that, they

6 didn't need to know about the 2006 transaction to issue the

7 2011 memo, because we know as lawyers in the legal setting

8 that.you have to -- you give opinion based on what you know

9 or what your client tells you, and that if your client

10 doesn't tell you something and you issue an opinion based

11 on what you know and it turns out to be inaccurate, how can

12 you hold the law firm or lawyer liable for that when it

f"F'...'.•....\::J
13
14

wasn't disclosed to them, all of the facts?

MR. HOARD: Your question answers itsel f. If the

15 'representation -- if the documents contradict what was

16 said, then you have something to talk about. I'll go

17 through. these documents with you and show they don't

18 contradict. They do not contradict

19

20

21

THE.COURT: Okay.

MR. HOARD: -- what the.company told.

First of all, Your Honor, you have to, of course,

22 focus on the allegation in the complaint. The allegation

23 in the complaint is that the only representation made

o " 24

25
two representations made to the company. One was, we

looked through the files and we couldn't find it .. Not that

26 there are none, but we looked and we didn't find them.
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3 The second one is that the OSG intended -- back

4 in 2000 when the change was made originally, th~t OSG did

5 not intend to trigger 956. That's a big no, right? I

6 mean, even Proskauer acknowledges that. That's our onl~

7 allegation, and the complaint says that's the only

8 representation that was made. And that's what the OSG

9 witnesses are telling us. But Proskauer didn't point to

10 their. memo and say to the blowup of what their

11 represehtati6n was, which says, after we advised you Dver

12 the years that you can't guarantee -- you know, foreign

13 subsidiaries can't guarantee the US parent's debt, after

14 we've told you that for many years, you told us that you

15 didn't intend for OIN to be a guarantor.

16

17
THE COURT: Right.

MR. HOARD: All right. And that's it. That's

18 what their spin on the representation is. We say that

19 wasn't. actually said. We don't say it's not true, but they

20 didn't say it.

21 But now, let's look at that in the context of the

22 four documents. I think this hand-up that Mr. Spagnoletti

23 gave you in his blowups only addresses three of them, I

o 24

25

think, Your Honor, but if you flip over to -- I'm going to

take you in chronological order, if I could. I tell you

26 what, I might hand you up -- Your Honor, I might hand you
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up my copy.

THE COURT: Okay.

MR ..HOARD: May I approach?

THE COURT: Yes~

(Document was handed to the Court.)

MR. HOARD: Let's .go and let's -- Exhibit H is on

8 the top, Your Honor, but let's put it on the bottom because

9 it comes last chronologically.

10

11

THE COURT: Right.

MR. HOARD: Exhibit I, as you can see, is a

12 March 29, .2000 draft of the'2000 credit. agreement, the one

A...-.'.,.V 13

14

15

drafted by Proskauer.

THE COURT: Right.

MR. HOARD: And what you see here -- this is

16 remember, the Defendant.s have only put forward four

17 documents that they contend utterly refute under the

18 relevant statute our allegations in the complaint, and

19. thus, defeat causation. And if you look at this first one,

20 Exhibit I, I'll go .down to the one in the body of it first,

21 but it -- basically, the words jointly and severally are.

22 struck out and the word no is written to.the right. What

23 does that tell us? That tells us that someone at OSG

o 24
25

initially at least, resisted the change. Remember, as it's

pled in the complaint, and it's not denied by Proskauer,

26 that the preexisting credit agreements were several only
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with an OSG' guarantee? That was the preexisting structure.

And so you got to keep in mind the OSG guarantee,

because when that word shows up, it's in the context of

OSG. But all that shows you -- all this document shows,

Your Honor, is that OSG initially resisted the change.

That's understandable to some extent. The notation up in
the right-hand corner that's X'd out, and I think the X-out
is significant, it raises a question, and it says -- as I

read it, Your Honor, it says: "Different accounting/tax

treatment, joint and several/OSG guarantee."

So it's just asking the question; all right, so
the lenders want us to make a change from several to joint

and several. And then the person at OSG is saying, does
this have any different accounting -- will that result in

any difference of counting for tax treatment? We know,
Your Honor, that what that -- what does that tell us? That

tells us that the smart guy at OSG asked a question.

We also know from the memorandum, Your Honor,

itself, Exhibit A to the complaint, this footnote 57,

Proskauer acknowledges that its partner -- he's not named

here, but it's a gentleman by the name of Jim Waddington.
Mr. Waddington is no longer with the firm. He was

representing OSG in connection with. the 2000 credit
agreement. And what this footnote purports to tell us is,

is that Proskauer's time records, Mr. Waddington's time
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records, reflect that he considered the tax implications at

the time.

THE COURT: I don't think there's a dispute with

respect to -- first of all, I don't think there's a dispute

about the ramification of joint and several as it's applied

to section 956. However you want to word it, it looks like

there is tax liability 'if use the terms joint and several,

okay?

With respect to the 2000 and 2001 'drafts, you,

yourself, said you're not looking at pursuing any claims

flowing from the 2000 and 2001 credit agreements, which is

where the change all of a sudden out of nowhere came with

,the joint and several. The issue then becomes afterwards.

As you're going along doing your business now with the

joint and several liability clause since 2000, since 2000,

it's in there now, so that everything is happening, and so

far there are no tax liability or tax issues so far. We

had that pre 1987 $400,000,000. That's not on the table,

right? You're not looking to pursue damages for that,

right?
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So, okay. So then we're looking now at as we1re

moving along in our relationship, then we hit 2006 where

you have to redraft because prior to 2006 you, yoursel f,

say that we did self -- internally we did -- in 2003 and

2006 we -- hang on a second.

In paragraph 41: "OSG subsequently entered into

8 several additional unsecured credit facilities between 2003

9 and 2006. OSG negotiated and documented the 2003 through

10 2005 credit agreement as being in-house. Although

11 Proskauer did not represent OSG in connection with the

12 negotiation and documentation of these credit agreements,

o 13 Alan Parnes at Proskauer continued throughout this time to

14 be OSG's principal tax adviser, including with respect to

15 ongoing issues related to foreign shipping income taxation

16 under sub part F and section 956. Moreover, OSG used the

17 joint and several structure of the 2000 and 2001 credit

18 agreements drafted by Proskauer as templates for the 2003

19 to 2006 credit agreements, all of which followed the joint

20 and several structure of the 2000 agreement originally

21 negotiated and drafted by Proskauer."

o

22

23

24
25

26

Okay. Still moving along.

In paragraph 42: "In early 2006, OSG, OBS ~nd

OIN entered into a $1.8 billion unsecured credit facility."

And that's where you use Clifford Chance.

MR. HOARD: Yes.
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THE COURT: In paragraph you don't tell me in

par9graph 42, because when y,ousaid you did mention it, it

doesn't tell me who did that.
MR. HOARD: Pardon?
THE COURT: It doesn't tell me who did that.

Who, helped you do that? It doesn't say it. There's no

allegation there.
So we're moving along now still, so that we get

now fast forwarded. The 2006 credit agreement is in play.

We fast forwarded to 2010 where you do now the FSF

agreements, and the lenders are all going bananas saying,

there's no way we're going to lend you money if you got a

joint and several liability clause in that 2006 credit

agreement or in all.these credit agreements ..
MR. HOARD: That's not correct, Your Honor.

THE COURT: Okay.
MR. HOARD: The forward start facility actually

gets signed up. There is no pushback on the joint and

several language durini the negotiation of the forwa~d

start facility itself. It gets signed up in the end of
May. The first draft comes May 9. There's internal

discussion about whether we should go ahead and make a
change because Proskauer is telling the company it's not a
problem. They decided to just go with it. Again, 'the same

language as in the 2006.
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Now, fast forward to the following year. The

shipping industry is in a downturn. That's when the

lenders raise it.
THE COURT: No, but wait a minute. I thought in

your complaint you said that the lenders -- that the FSF

lenders_ raised the issue prior to you executing this, and

that's where the probl~m carne in, and that's at
paragraph -- unless I read it wrong, I _saw it in paragraph

52 and 54. That's when the problem carne up.
MR. HOARD: No, Your Honor, it carneup the

-following I think the first time that any lender raises

the question is in June of 2012, and it's --

THE COURT: That was Parnes. He looked at it and

he reviewed it and he recognized that there was a problem.

MR. HOARD: Exactly. And he's the only one that
recognized the problem. He alerted the company and then

that led to the memo where Proskauer told us, nevermind,

you don't have a problem and you can continue. They

specifically affirmatively told the company, you can

continue to draw down. That's the negligence that gives

rise to the claim for damages arising'out of the 2011 memo.
It's the advice that you're, still -- OSG, you don't have a

problem under this. Even though Clifford Chance drafted
it, we don't care who drafted it, you don't have a problem,

it doesn't create a problem for you and you can continue to
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rely on it.

The only defense to that claim --

THE COURT: Because that memo is not only talking

5 about 2006, bui it talks about every year.

6. MR. HOARD: It is., But the only defense that

7 Proskauer has .asserted .here, and Your Honor is helping them

8 out a little bit perhaps, but that's fine, they're smart

9 guys and they'll come on all of these arguments themselves

10 eventually, but the only defense that -- the only basis for

11 the motion to dismiss that part of our claim is that we

12 couldn't rely on the memo because we made false

0•., 13 representations to them, and we didn't make false

14 representations to them.

15 What we allege. in the complaint is, in fact, the

16 truth. They say these documents refute some other version

17 of the representation, They simply do not refute the

18 allegation in the complaint. They do not refute even the.

19. allegation as Proskauer cast it, ~hich is -- the allegation

20 that Proskauer cast it, it said that there was no intent

21 for OIN to be a guarantor. And if you.look at these

22 documents, even the 2006 term sheet, Your Honor, which is

23 the Exhibit H, the one that you were focused on, the

o 24
25

Clifford Chance one,. if you look at that.document fairly,

you'll see there's no way to construe that document as

26 being inconsistent with the negotiation that OIN didn't
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intend to be a guarantor.
If anything, the exact opposite is true, because

what's happening here is a lender is asking for guarantees,

albeit guarantees from the OIN subsidiaries and not from
OIN. And the answer is, no. So how can that possibly be

inconsistent with the representation as Proskauer spins it

that there was no intent for OIN to be a guarantor? There

was no intent for OIN to be a guarantor.
The problem here, Your Honor, is that nobody

connected the dots, not Proskauer, not OSG, until

Proskauer's tax expert looked at it. The dots being that

joint and several language would be treated like a

guarantee, which would trigger 956, and that's the

situation.
THE COURT: All right. I got it. Okay.

What's your response?
MR. SPAGNOLETTI: Your Honor, thank you. Just a

couple of points.

First, Mr. Hoard repeats again and again that

their allegation in the complaint is different than what

we're claiming the representation was that OSG made. The
problem is that --

THE COURT: What I've stated on the record, is it
clear to you that I understand what you're arguing to me?

MR. SPAGNOLETTI: I.believe so, Your Honor. If I
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could -- maybe I can move on and just make one corollary

3 point.

4

5

THE COURT: Yes.

MR. SPAGNOLETTI: Just to go back to where we

6 started and ,I think I'll sit down. Your Honor, they've

7 alleged two acts of malpractice again. We spent most of

8 the day talking about this memorandum that was prepared in

9 2011 that contained the representations. These

10 representations are in the memorandum that's attached to

11 their complaint., So it's incarporated by reference to

12 their complaint. They can't allege a representation

o 13

14

different from what the memorandum itself says that they

represented. Either they actually did make that

15 representation and its wrong or they didn't make that

16 representation and relied on a memo that they knew did not

17 accurately reflect what they told Proskauer. So either

18 way, they have a problem.
.

19 But going back to the initial point, Your Honor.

20 There's also an allegation about the 2005 check th~ box

21 advice. That's a completely separate allegation about

22 completely separate conduct, and there is no/ I think,

23 viable theory on which they have continuous' representation.

o 24

25

26

So for independent reasons, that claim should be dismissed

as well.

THE COURT: I have a question to ask you. Let me
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ask you as well.

MR. SPAGNOLETTI: Sure.

THE COURT: I'm looking a this memo, this June

5 2011 memo that we're sort of like hopping on. You got'an

6 exculpatory clause in here somewhere saying that it's based

7 on the information that we know that you told me and you

8 promised, or at least you represented to us that what you

9 told us was accurate? You got anything in this memo to

10 sort of give you an out?

o
11

12

13

MR. SP.AGNOLETTI: Your Honor, this is not a

formal opinion, .it's a memo to the client, which is why it

doesn't have that type of language. However, if you read

14 the whole thing, you can make no mistake that the reasoning

15 in the memo is based upon -- substantially based upon the

16 representations the client made. If the client couldn't

17 make those representations, the memo could not be drafted.

18 THE COURT: But to his point, the Plaintiff's

19 counsel's point, this is just not the 2006 credit agreement

20 we're looking at, we're looking at going back to the old

21 credit agreements up to the present credit agreements, and

22 we want generally an assurance from proskauer that this

23 joint and several liability issue is not going to be a

~.c.•.•._.

~

.24

25

problem: We didn't go to Clifford Chance because they're

not our tax experts. We went to Proskauer because you were

26 our tax experts for 30 years, you know exactly what we're
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tying to do, y.ou know exactly what we're trying to avoid;

we're trying to avoid paying the tax man for a foreign

subsidiary's'income. That's what it is.

It's not asking you to say, tell me about my 2006

credit agreement because then I would agree with you at

that point, well, how can I give you an opinion about a

2006 credit agreement if I had nothing to do with it? But.
they want, in a general sense -- not just about the'2006,

but they want in a general sense, tell me what your opinion

is about joint.and several and the impact that it would

have on section 956? And your opinion is contractually
saying, don't worry about. it, we're okay, because if you
look at the parole evidence, your intent was always never

to have to have 956 liability, so we're covered.
So the bottom line is, is that that kind of

opinion to me, you know, that's well and fine, but at the

end of the day, guess who gets to decide whether or not 956

applies? The IRS.'
MR. SPAGNOLETTI: Your Honor --

THE COURT: Right?
MR. SPAGNOLETTI: That's right.
Your Honor, just a couple of ~oints in response

to those questions.
THE COURT: Let me finish.

The last point is so that when we get this memo,
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it finally said we get some assurances they feel okay about

3 it, and they say, let's do the drawdown on the 2006 credit

4 agreement. We get the money. Boom!' The next thing you

5 know, all heil,breaks loose,

6. MR. SPAGNOLETTI: Right. So, Your Honor, 'just a

7 couple pf points.

8 First of all, the memo,doesn't say, quote, don't

9 ~orry about it,'you're not going to incur liability. It

10 says you should prevail if this were litigated against the

11' IRS. That's different from --

o
12

13

14

15

sense.

THE COURT: It's a matter of semantics in a

MR. SPAGNOLETTI: It's important.

But Your Honor, I go back to the point that the

16 Court was picking up on earlier. What they're doing here

17 is attempting to bootstrap advice' from 2011 onto a problem

18 that began in 2006 that had no role for Proskauer

19 whatsoever. And if their allegations in the complaint 'and

20 all their damages in the complaint all flow from the 2006

21 credit agreement, and if the drawdowns that they made were

22, from the 2006 credit agreement, it's then their burden to

23 ,properly plead that they relied on Proskauer's advice in

o 24

25

2011 with respect to drawdowns under the 2006"credit

agreement that was negotiated'and documented by a different

26, law firm, 'Clifford Chance.
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Now, this memo --

THE COURT: They did say that.

MR. HOARD: We did.

THE COURT: .Wait a second. I highlighted that.

6 Hold on a second. Now you're going to make me find my

7 notes. Hold on a second. There it goes right here. No,

8 that's the wrong one. Hold on a second. Starting from

9 paragraph 69 going forward; 69, 70, 71 and 72. And

10 specifically in paragraph 72: "Had Prosk~uer properly

11 advised OSG of the tax consequences of the joint and

12 several structure of the credit facilities in 2011 and in

o 13 2012, OSG could. have and would have completely avoided the

14 section 956 inclusion tax resulting from its post-May 2011

15 drawdowns on its existing credit facility."

16 And that would be the 2006 credit'facility.

17 "In addition, .Proskauer's improper advice to OSG

18 management that it was hot necessary for OSG's management

19 to disclose the potential tax issue to the OSG board or the

20 committee, independent auditors or the regulators deprived

21 the board of the opportunity to assess the issue itself

22 until the board was first advised of the issue on

23 September 20, 2012. Proskauer's advice to OSG in 2011 and

o 24

25

2012 concerning the interpretation of the credit agreements

and their resulting adverse tax effects to OSG was .a direct

26 and proximate cause of at least $120 million of damages OSG
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seeks to recover herein."
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3 So they make -- whether or not they can prove it

4 is another story, but --

5 MR. SPAGNOLETTI: I was just saying that's just a

6 foundation for my next point, Your Honor. I'm sorry, I

7 wasn't disputing that. I'm simply saying, if that's their

8 allegation that all of the damages flow from the 2006

9 credit agreement, .then what they have to do is connect the

10 dots, and they.don't know, because this is the memorandum

11 that Proskauer gave. It's attached and it's incorporated

12 by reference.o 13

14

THE COURT: Got it.

MR. SPAGNOLETTI: Your Honor, this memorandum is

15 not merely about the 2000 agreement, the 2001 agreement,

16 the 2011 agreement, it's about the 2006.agreement as well.

17 In connection with the 2006 agreement, there were documents

18 that were not provided to Proskauer that directly

19 contradict this representation, and that is the term sheet

20 that I showed the Court before.

21 THE COURT: Well, then, you know what, isn't that

22 more subject to discovery and some sort of behind the

23 pleadings, rather than for me at this stage in the game

o 24

25

saying, you didn't, you didn't, you know, it's not there,

good-bye? Because at this point it's going to require a

26 lot of factual analysis here as to what did they know --
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what did OSG know, what did they tell your guys, and how

did your guys decipher or digest the information? You know

what, when it comes to taxes -- and let'me tell you, I

avoided taxes in law school -- those are very complicated

and very discreet issues, so that you have to be very clear

as to what was going on and what was said in all of those

meetings, and I can't help but ~- I can't ignore the fact

that' there was a 3D-year tax relationship between Proskauer

and the Plaintiff, so that you don't need to ask your

client the same thing three; four, five times if you had a

3D-year relationship, because at that point the client is
going to say, what's the matter with you, why do you keep
asking me if I like my eggs over easy or scrambled? For 30

years I've had them scrambled all the time. I mean, there

are certain things that are just known or understood, so

that when you 'point to this now or you're' relying on
this -- and I'm not sayin9 it's not good stuff, but it

requires a lot of -- a little bit more digging into at this

point.

MR. SPAGNOLETTI: Well, I disagree, and the

reason I disagree is that it's actually much more simple
than that.

THE COURT: If I have a dollar for 'every time a
lawyer told me it was simple, I wouldn't be sitting here.

MR. SPAGNOLETTI: Maybe it's simple to me.

Laura L. Ludovico, SCR
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THE COURT: Of course, it's always simple to the

3 person making the argument.

4 MR. SPAGNOLETTI: Proskauer included the client's

5 ~epresentations in its memo. It didn't. do this by

6 accident. It didn't do it for no purpose. It did it

7 because it was part of the analysis.

8

9

THE COURT: It's called CYA also.

MR. SPAGNOLETTI: Well, it's called, I think,

10 analyzing the issue and identifying the factual

11 representations that were made.

o
12

13

THE COURT: Like I said, at the end of the day,

when you take the sum and substance of all of these

14 allegations and what the -- there was one point here and I

15 circled it, where on paragraph 56 it was saying here:

16 "Shortly after speaking to Artzin, Itkin spoke to Samuels,

17 who are two Proskauer attorneys, and conveyed that OSG

18 needed to fully understand from Proskauer whether OSG had a

19 section 956 tax problem, and if soi the magnitude of the

20 problem. That is Proskauer needed to get to the bottom of

21 this issue. By this time, Proskauer and Parnes had already

22 researched the tax issue, and unknown to OSG, and informed

23 Samuels that there was no tax solution."

o 24

25

And my notes here say, we have a problem. So

that at that point there was a lot of factuai stuff going

26 on here now, in that when that issue came'up and that when
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this memo had to be written, there were already problems

that you knew .. So regardless of what was being represented

to you, there may have been a tax problem and there was no

tax solution no matter what you wrote in your memo.
MR ..SPAGNOLETTI: Your Honor, the memo is the

advice about the potential tax problem. The memo concludes

that you should prevail against the IRS.
THE COURT: gut this goes contrary to paragraph

56 where they're alleging that you guys, Proskauer, said
there was no tax solution, so whatever memo you wrote,

there was no tax solution.
MR. SPAGNOLETTI: No, Your Honor. There is no

tax solution means that under the tax code alone you can't

get to the right result, but the only way to get to the

right result is by looking at the commercial law. And

that.'s what the documents show, Your Honor, that this was a

commercial law analysis, not the tax analysis. The tax

conclusion was .driven by the commercial law conclusion.

THE COURT: The problem, if you had just taken

your memo here, this lengthy memo, and you just told the

client, there's no tax solution, the client at that point,
I don't know, conceivably would have said, you know what,
then we're not doing the drawdown in 2006. That's the end

of .it. And you would have avoided all these problems at

this point --
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MR. SPAGNOLETTI: Your Honor, that's

THE COURT: -- because it's a simple J don't

know how you want to interpret no tax solution, but to me

it's very simple --
MR. SPAGNOLETTI: Your Honor
THE COURT: -- no solution. Yo.ucan't .get around

it. So when you write all of this up in your 2011 memo
saying, you may prevail if you do this, this, this and

this, but then they haVe an allegation saying that you guys
know that there was no solution no matter what you said.

MR. SPAGNOLETTI: Your Honor, if I could explain.

THE COURT: Yes.

MR. SPAGNOLETTI: Okay.
THE COURT: Well, now that you're explaining, get

beyond the pleadings.
MR. SPAGNOLETTI: No, I don't think so. Look, I

think this is consistent with what the pleadings say.

Mr. Parnes, who is a tax lawyer, reviews the credit

agreement. He's the qne who spots this, and we talked

about no good deed goes unpunished.

THE CQURT: You ain't kidding.

MR. SPAGNOLETTI: He spots the issue, okay?
THE COURT: Also, the self-reporting to the IRS,

no good deed goes unpunished there either.

MR. SPAGNOLETTI: What he does is analyzes the
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.issue. from a .tax perspective. Remember, 956 does not use

3 the phrase joint and several. 956 says guarantee.

4

5

THE COURT: Right.

MR. SPAGNOLETTI: So there's a question about,

6 putting aside what was meant, putting aside what the words

7 mean from a commercial law perspective, does the. fact that

8 there's a difference between what the tax code says and

9 what the language in the credit agreement says give you the

10 .possibility of making your argument?

11 The analysis that Mr. Parnes engages in is set

12 forth in the first half of the memorandum, but that's not

o 13 ultimately persuasive to ~roska~er, because the purpose and

14 intent of section 956 is to look beyond form to substance.

15 So the only way to analyze the issue. is to look from a

16 commercial law perspective, which is what the rest of the

17 memo addresses.

18 THE COURT: I'm going to break it dow~ really

19 simple, and maybe. this is too simple in terms of what I see

20 of the facts here alleged in this.complaint.

21. After all of these allegations in this complaint,

22 and there's a lot, in terms of the relationship and the

23 history here, at bottom it centers around the 2006 credit

r'\
\i.jJ .

24

25

agreement. They want to know whether or not there's a

problem with the joint and several language in there, so

26 they ask you. You say in your memo, based on what they
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told you, all right, that we, they being the Plaintiff,

that we never intended to have our foreign subsidiary to

guarantee our loan.

You write this memo saying, ,go ahead, you're
going to prevail ultimately because -- you mayor you

should prevail -- you should prevail on the IRS should

there be a section 956 problem. So based on that 2011,
they draw down, they do the drawdown. And then after they

do the drawdown, they have later on all these issues pop up

that, in fact, there is a problem and the fact they did a

self-reporting
MR. SPAGNOLETTI: Your Honor, there's no --

that's not factually accurate and the allegations don't say

that.
They're claiming that this statement by Mr.

Parnes is somehow relevant. That statement by Mr. Parnes

was from an e-mail that was sent at the time that they were
drafting the 2011 memo. He was working through the issues.

He didn't tell the client a year later, our memo is

unreliable, don't rely on it. He didn't do that at all.

In fact, Proskauer was working on converting the ,memorandum

to an opinion, a formal opinion in 2012 when it found these
documents, when the company says, we have these documents.
And that's where even Proskauer doesn't go forward. It's

not that it doesn't believe its opinion. To this day it
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stands behind this analysis. Jhe problem is the entire

3 analysis is premised upon this false representation. And

5 Your Honor, if you~look at the actual language of
I
,~

4 the Court can reach this issue on a motion to dismiss.

6 the term sheet, the term sheet was negotiated by Clifford

7 Chance in 2006 that Proskauer did not have access to,

8 despite the fact it asked for documents from OSG. If you

9 look at that term sheet, there's only one way to interpret

10 that term sheet, and the only way to interpret it is that

11 Clifford Chance and OSG believed that joint and several

14 more subject to a summary judgment motion and less

12 connect, that OIN was guaranteeing the obligations of OSG.

o 13 THE COURT: That may be true, but I think that's

15 applicable to a motion to dismiss on a pleadings stage. I
16 just can't help but think that what you've just told me is

17 exactly what the discovery is supposed to do.

lB MR. SPAGNOLETTI: Your Honor, if I might indulge

19 the Court then, could I show the Court just one e-mail that

20 makes it unmistakably clear?

21

22 for.
THE COURT: Okay, but be careful what you wish

o
23

24
25

MR. SPAGNOLETTI: Your Honor, I think it removes
any doubt about the interpretation of the term sheets.
This is attached to our complaint against Edelson and Mr.

26 Itkin in the related case. Okay. So this is an e-mail
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'dated February 5, 2006, from Mr. Edelson, the general

64

3 ,counsel at OSG. He's sending it to Myles Itkin, who is CFO

4 of OSG. They are the two Defendants in the related case,

5 also copied to Clifford Chance.

6

7

THE COURT: You have sued OSG in a'related case?

MR. SPAGNOLETTI: We've sued Mr. Edelson and Mr.

8 Itkin for fraud.

0...."

9

10

11

12

13

14
15

16

17

THE COURT: Okay.

MR. SPAGNOLETTI: Your Honor --

THE COURT: Where is that lawsuit right now?

MR. SPAGNOLETTI: It's here. It's consolidated

for discovery.

THE COURT: It's mine, too?

MR. SPAGNOLETTI: Yes.

THE COURT: Okay.

MR. SPAGNOLETTI: We have a status conference

18 later.

19 Your Honor, this is an e-mail regarding the 2006

20 credit agreement, and this is what Mr. Edelson says: "As a

21 practical matter, OSG will always be the borrower, but once

22 the funds are borrowed, OSG Bulk and OIN are joint and

23 severally liable." He says: "Again, this issue arises

o 24

25

26

because each borrower is responsible for the entire debt,

but all the tests are on a consolidated basis.

So what is he saying? He's saying that his
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understanding of the 2006 credit agreement.is that each

3 borrower is responsible for the entire debt. In other

4 words, OIN is responsible for the obligation of OSG, which.

5 is exactly the opposite of what he represented to Proskauer

6. that's reflected in the memo. There's no room for

7 interpretation there.

8

9 e-mail?

.10

THE COURT: Wait a'minute. What prompted that

MR. SPAGNOLETTI: This is an e-mail about the

11 draft 2006 credit agreement.

0-....'..
. ~

12

13

THE COURT: I tried cases on e-mails and it's

just not -- it just doesn't ~end itself. As much as you

14 are tryin~ to argue this documentary evidence, it's not

15 really sufficient, I think in my mind for me to say, okay,

16 it's a slam dunk, you:re right. E-mails are e-mai1s. They

17 respond to certain e-mails. They're in relation to

18 those kind of e-mails may engender another response from

19 somebody else. I don't know from that e-mail chain because

20 it's just not going from one person to another, but there's

21 a series of people on those e-mails that saw that and they

22 could in a sense interpose vigorous disputes as to his

23 interpretation of what's --

0, 24

25

MR. SPAGNOLETTI: Maybe so, Your Honor, but the

point for this issue -- maybe so, and I don't think that's

26 true, but maybe so.
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THE COURT: Maybe'so?

MR. SPAGNOLETTI: Your Honor, what we're talking

about is whether or 'not OSG could rely on the memo, and

whether OSG could rely on the memo that contained an

expression of'intent that was reported to Proskauer bY,OSG.

If this e-mail were shared with Proskauer, there's no way

they would write,that memo, and there's no way that
representation could have been given.

So even if, let's assume for the purposes of this

argument, ten people respond and,say, no, you're wrong,

that's not what we're thinking. This is enough because one

person at OSG had this belief, and that's diametrically

inconsistent with the memo.
THE COURT: What if the transaction with Clifford

Chance, and I'm just speculating, if this came up, this
joint and several issue came up, and Clifford Chance said,

you know what, we don't know about this joint and several

stuff, we don't want to issue an opinion on this because

this is already from back from before we were even involved
in this stuff, when this issue comes up, you go ask you~

tax guy, you ,go ask, Proskauer what to do with this because

we take a no opinion,approach to this at that point? That
could have been said, who knows. Depending upon the

engagement letter and what the responsibilities are;

Clifford Chance could have punted the ball and said, you
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guys go when the times comes, or when you believe it's

3 necessary, you go ask Proskauer.

4 MR. SPAGNOLETTI: That could be, but that doesn't

5 affect the conclusion here, which is that Mr. Edelson,

6 through this 'e-mail, intended for there to be a guarantee.

7

8

THE COURT: Your.response briefly.

MR ..HOARD: Very briefly, Your Honor.

9 Obviously, this isn't before the Court, but it is

10 exactly the sort of document -- it doesn't meet the

11 documentary evidence standard. I won't belabor the 2011

12 memo. It seems the Court has understood the issues with

o 13 regard to that.

14 But the other part of the motion to dismiss, this

15 hasn't been addressed too much, I haven't addressed it, and

16 I will be very brief. The cause of action going back to

17 advice in 2005 is unrelated to the memo, going back to

18 2005.

19

.20

THE COURT: Which is the check box?

MR. HOARD: Yes, we people refer to it as a check

21 the box deal, but the malpractice claim does not arise out

22 of the check the box election per se, as Proskauer

23 acknowledges in their motion to dismiss. That's a very

O.~.-

24
25

26

simple process. It's a three-page form. You literally

check a box.

The malpractice claim arises out of the tax
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advice or the failure to give us the tax advice, and we've

alleged it, we've given examples, certainly not an

exhaustive rist, but 30 examples, over the years of how

Proskauer was continuously representing the company on

protecting the foreign subsidiary from US taxation. That's

all I have to say about that issue, Your Honor.

THE COURT: I got to tell you one thing is that
you have two causes of action. One is breach of --

MR. HOARD: One is breach of the duty of standard

care and one is the breach of the duty of loyalty.

THE COURT: Yes, the breach of the duty of

loyalty, that's duplicative in the first part of the

action. It's the same thing. I mean, I looked at it and
it's essentially, you're saying the same thing, but you're

just labeling it different, loyalty and duty of care.

Now, legal malpractice is legal malpractice.

That encompasses fiduciary duty and loyalty.
MR. HOARD: It does, and we really don't have any

objection to combining them together. We broke them out

for pleading purposes because the second one focuses on

some of Proskauer's actions once they found a problem.

THE COURT: I think what I would do is that --
all right. This is my decision and order. This is my
decision and order with respect to Defendant's motion to

dismiss the complaint.

Laura L. Ludovico, SCR



o

o

o

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

69

Proceedings

With regard to the.Second Cause of Action, which

is breach of duty of loyalty, that sum and substance is

virtually identical to the First Cause of Action, which is

seeking a legal malpractice for breach of duty of care. I

think any time you talk about legal malpractice, it talks

about duty of care, there's fiduciary duties, there's duty

of loyalty. That's all wrapped up. So in a sense the

allegations set forth in the Second Cause of Action, 99
through 103, those are subsumed within the First Cause of

Action.
So.what I'm going to do is grant that branch of

tl)emotion. I'm going to dismiss' the Second Cause of

Action because, as I said, those allegations are

essentially all subsumed within the First Cause of Action.

So there is no waiver of any of those claims, it's now we
just have one singular legal malpractice claim asserted

against the Defendant.

Having said that, the question now is whether or

not I'm going to dismiss that claim for legal malpractice.

My decision and order again is that that branch of the

motion to dismiss the complaint for legal malpractice is

~enied. I believe that the allegations here are
sufficiently set forth, the legal malpractice claim,
against Pro~kauer. I think everything flows from.the 2006

drawdown. The problem is that the drawdown occurred as a
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result of the 2011 memorandum that was issued to the

Plaintiff. There is a sharp dispute as to whether or not

that 2011 was based on accurate information provided to

Proskauer by the client and whether or not that information

was such that the opinion that was offered in 2011 is

suspect and not because of Proskauer, but according to

Proskauer's argument, it was because the client failed to

advise Proskauer of certain circumstances that surrounded

the 2006 credit agreement, namely their engagement of

Clifford Chance in terms of structuring that deal. At
bottom, that's more factual issues in terms of finding out

exactly in discovery what went down, who said what to whom

in 2006.
The other question is, is that at the end of the

day, that opinion ~etter, however suspect it may be or

however inaccurate it is, based on alleged faulty

representations from the client, the bottom line is, is

that that opinion letter talks about joint and several

liability and its impact upon section 956. It was that

letter itself that provided the impetus for the Plaintiff

to go ahead and do the drawdown, and that's where the

damages flow from.
With respect to the statute of limitations,

there's a continuing duty throughout this situation here of

continuing representation. I find that there is no statute
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of limitations issue. with regard to certain damages, that

3 maybe subject'to the statute of limitations, but we'll see

4 where that goes in terms of ,the discovery, so that once I

5 get the terms of discovery, where the damages are going

6 from in the time period, I will be able to determine

7 whether or not those damages are recoverable or not.

8 But the legal malpractice claim is there. I find

9 that this complaint sufficiently states the allegations to

10 support the legal malpractice claim. Here, all the

11 arguments that defense counsel raised, I can't help but

12 think that the substance of those 'arguments lend more toa

13 summary judgment motion and less to a motion to dismiss on

14 the pleading at the pleading stage.

15 Of course, you know, at this point the Plaintiff

16 has survived the motion to dismiss. They may not survive

17 the summary judgment motion, depending upon how it plays

18 out during discovery. So accordingly, that brarich of the

19 motion to dismiss the complaint is denied.

20 We're going to go forward with ~he legal

21 malpractice claim. Today is September 10. File your

22 answer on or before 'October 10, 2014. If you want, since

23 you're all here -- actually, you know what, let the dust

24

25

26

settle and we'll give you a date to come back to talk about

discovery, because you may want to pursue other remedies.

So that's my decision and order. We have the
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singular tegal malpractice claim going forward. And.p1ease

3 order the transcript. I'll so order it for your records.

4 Thanks so much.

5

6

7

MR: SPAGNOLETTI: Thank you, Your Honor.

MR. HOARD: Thank you, Your Honor.

~HE COURT:. You're welcome.

8 * * * * *

9

10

11

12

13

.within

Certified to be a true and accurate record of the

pro~1l.dings. J '>fJ ' .'
(Li(fRPha. 0. V),li(L)/J20

Laura L. Ludovico
Senior Court Reporter
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answer (4( 9/825/8 50/6 71122 awnv Ii I' 24/i7 bootslrnp (I) 54/17
answering III 8124 B borrowed III 64122
nnswers (II 41114 borrower 151 7/3 15/7 64121 64124 65/3
anticipation II) 32/26 baek (26) 4126126/3 6/4 6125 7/7 13/12 borrowers III 2114
.ny li41 4121812615/619/121912433/5 1312218/1222/23 22125 23/3 23/12 23/18 borrowings (21 7/10 15/6
44/1544/1645/1148112 63124 68/19 69/6 34/635/642/3451245115511195212054/15 bolh (II 28120
69/16 6612067/1667/1771124 bollom 1131 6/3 14/3 1512535/53512336126
nnybody III 36/19 b.ekdoor III 15/17 40/15 43/8 53/16 58120 61/23 70/12 70/18
nnyone III 26125 bad III 3122 box (1619/179/1910/111111111/1411/18
nnylhing (7) 29/23 31/5 31/6 37/6 38/17 bndly III 19/11 12/312/1212/241212613121 5112067/19
50/3 52/9 bnll (11 66126 67121 67122 67125
nppe.rnnees 111 3/10 b.n.n.s II) 47/12 brnneh 131 6911269121 71118
.ppe." 121 1712 17/3 b.nk (31 19/23 1912422126 breaeh (101 312414/514/614/7 68/9 68/10
Appella,e III 16/18 bankrupley 13) 7/148/68/9 68/11 68/12 69/3 69/5
appendix 11134/13 banks (61 612220/5211822/522/822120 break III 61118
.ppli,abl, III. 63/15 based 1201 3/68/1314/1424/7 29/12 29/15 breaks III 54/5
.ppli,d III 45/6 311173111739/9 39123 40/19 4118 41/10 brief II) 67/16
applies )2) 1312253/19 52/652/1552/156112662/8 70/4 70117 b~ieny 121 67/7 67/8
approaeh (2) 43/466123 basieally 131 28/1231/1043121 broad II) 5/12
approximately (I) 412 basis 16) 23/173111531/163512049/10 broader III 40/6
are 1441 31214/7 5/15 5/19 6122 6123 9/9 9/9 64125 broadly (II 4125
10/1013120 IS/II 1811919/421132218 be (601 5/8 5/17 6/23 7/6 81228123 9124 broke III 68120
23/23 23124 30/4 34/7 36/6 38/16 39/9 41126 10122 11/415/815/18 1612 16/3 1612417/12 brought 15) 7/7 10123361233612345/23
42/943121 45/1847/1251/1057/557/16 1712418/42012621/4211621/7 21123 22120 BROWN (31 11161/193/13
57/1658/1764/464122641226412565/14 26/4 27/14 27/15 27/18 28/23 31/5 35121 Bulk 131 15/9 20126 64122
65/1666/2569/1069/1469123 71/5 71/7 37/3 37/5 38/14 4112 41111 42/1546/14 burden 121 11/654122
aren'lIll 22121 49121 501250/6 50/8 50/9 50113 51124 52/17 business (31 22121 36/7 45/15
argue (II 65/14 5212355/1657/6571255912 62/8 63/13 bve III 56125
arguing (31 2612532/9 50125 63121 64121 67/467/667/1670/1671/672/9 Cargumenll61 9/1639/458/36111066/11 bea r III 36/23
70/8 beeause 1651 6/1961247/58123 111211/12 e.lled (3) 9/1658/858/9
.rgumenls 15) 1712235/1249/9 71/1171112 11/1411/1711/1712/1314/914/1014/16 enme 116) 6/177/1215/1824/1124/1530/11
.rise II) 67121 1712318/23 20/13 21110 22/7 22/10 23/3 3212 32/8 38126 45/13 48/8 48/1048/11
.rises 14) 4124/4 64123 67126 2712230/330/631/23 33/12 3412 35125 36/4 5812666/1666/17
.rising III 48122 36/1737/1338/9 38/12 38/13 39/13 40122 ean 1281 10126131241412141214/172116
.rose 121 2912633/10 41/7 43/8 44/4 46/4 47/3 47124 49/4 49/12 21/7 23/18 24/13 25/8 26/16 28/17 34/17
.round 141 51226/460/7 61123 50/3 52124 52125 53/6 53/13 56/10 56125 35/635/103612437/174111143/1148/19
.rrnngemenls II) 5/14 57/1258/7 60/3 61/13 62/6 64124 65/19 481204812650/65112 52/14 53/7 56/3 63/4
Arlzin (II 58/16 66/12 66/19 66122 68121 69/14 70/7 70/8 eon'IIIOI 27121 42/1242/1351/1257/8 57/8
as 1551 4/184122 4/23 5/3 6/7 6/13 719 7/16 71125 59/1460/7 63/16 71111
71248/38/1591221111920/102612026120 beeome III 15121 eonnol121 15/621123
28117 29/6 30/18 32/6 33/6 34/5 34/5 34/18 beeomes (21 71245/14 eapable (I) 30/16
36/1137/1439/541/7 43/1 I 4312444/9 45/6 been (III 5/8 21126 2212 30124 36/11 39/16 eare 171 14/7 22124 48125 68/11 68/1669/5
45/15 45126 4612 46/10 46/18 47126 49/19 4512259/466/9 66124 67/15 69/7
49125 SO/751125 5212 56/16 56126 57/7 before 171 31230120 37124 56120 66120 67/9 earefulll) 63121
6412065/1365/1365122 67120 67122 69/14 71122 eorefullYlll18/6
6912670/3 began III 54/18 earrying (II 28124
aside 121 61/66116 beginning III 35/15 eorve11114/3
ask (91 2512329/17511265212 57/1061126 begs III 28/11 ease 181 11/7 16/1332/1533/143612063126
6612166122 67/3 behind 12) 56122 6312 64/464/6
asked)7) 13/12 21/16 26/1030121 31/12 being 1131 4/515/1519/1723/524/528121 eases III 65/12
44/1863/8 30/173212546/104912650/1259/3 6212 east 12) 49/1949120
asking)71 13/9 23/8 23/11 44/1250/453/5 belabor III 67/11 eatehing III 3812
57/14 belief III 66113 enusation (31 14/914/1043/19
aspeet (3) 12/924/624/7 believe 1121 1312422/1025/7 27/16 27/17 eause 1131 3/7 3122 3123 14/6 14/7 55126
asserted 121 49/7 69/17 29/93719 37/16 50126 62126 6712 69123 67/166912 6914 69/9 69/10 69/13 69/15
assess II) 55121 believed 16) 17/1821121241232612327/16 eaused II) 36121
asselill 5/13 63/11 eauses 12) 312168/9
assets 11) 5/14 benefitl2( 512338/7 cenlers III 61/23
assume 131 361263612666/10 beller 121 29/1837124 Cenlre 121 11101126
assurance III 52122 belwcen )31 46/8 57/9 61/8 eertain (61 519 712257/1665/1770/97112
assurances (II 5412 beyond 121 60/1661114 certainly (21 4012668/3
allaehed 15) 22/7 28/5 51/10 56/11 6312.'1 big (41 71231/5 31/10 42/5 Certified II) 7219
allempting II) 54/17 billion 121 32/2246124 CFC 14) 5125/3 5/6 518
allorney' 151 111711212/412/7 58/17 bill51 36/173712037122 49/8 57/19 CFO 12) 311964/3
allribul" 121 10/1412/4 blnek III 19122 ehaln III 65/19
auditors III 55120 blowup (II 42/10 Chnnee 1421 12123 13/4 13/1 I 19/1820122
aulhenlieily III 38123 blowups 12) 2312442/23 21/8 2111I 22/4 23125 24/10 24122 24125
Avenue 121 11222/5 board 141 812555/195512155122 241262512626/526/7 26/16 27126 28/17
avoid 141 4/651205312 53/3 body (II 43120 2912 29/1532/1335/183512536/143719
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C complicated 12134/2357/5 crilically III 27112
componcatlll 23/5 currentll I 34/5

Chancc. .. 1J61 38/2 38/8 38111 38/22 46/25 conceivahly III 59/23 curve 121 33/3 33/5
48/24 49/24 52/24 54/26 6317 63/11 64/5 concern IJ I 6/24 cul121 37/337/5
66/1666117 66/26 70/11 concerned III 6/23 . CVA ill 5818
Chaace"I31 35/2637/640/3 concerning IJ I 55/24 Dchange 191 29/17 29/24 3917 42/4.43/2444/6 e:oncerns 11) 37117
4411345/1347/24 concludes 121 25/155917 damages 1131 7/1612/214011040/1645/20
changed 121 4/176/5 conclu,ian 171 11182718 31/14 33/2 59/19 48/22 54/20 55/26 56/8 70/23 71/2 71/5 7117
changes 1116/2 59/1967/5 dale IJ I 71/24
Chaplcr 121 7/147118 conclusi\'d)' III 18125 da"d 121 911264/2
check 1151 9/179/1910111 II/II 1111412/3 conduct III 51/22 DAVIS 121 2/43116
12/11 12/2412/2513/2151/2067/1967/20 conference II) 64/17 day 191 6/1214/2 30/14 31/25 51/8 53118
67/22 67/25 Congress IJ 1 5/20 58/12 62/26 70116
chceking 111 11/18 connwI31 33/1356/9 63/12 day'lll 3117
chronolagicallJ I 42/25 connected III 50111 dead 131 35/23 40/2140/22
chronologically III 4319 eonncction 1818/510/2312/2516/21 18/25 deal 131 34/2667121 70/11
circled 111 58/15 44/24 46111 56117 dealing 121 3511435/14
circumstances 141 5/9 5/1217/970/9 con'equences 121 36111 55/11 debl131 4211364/2465/3
CIVIL III 1/2 con,idered 131 511017/1345/2 deb" 131 41145/1923/6
clnim 1251 91179/199/2010/2210/2411/2 con,i,lent II) 60/18 decidc (II 53/18
13/2514/414/831/163611838/548/22 49/3 con,olldaled 121 64/1264/25 decided II) 47/25
49/11 51/2467/21 67/2669117 69/20 69/24 con,lruction III 28/9 decipher III 5713
7118 71/10 71/2172/2 construc IJ I 49/25 decl,ion 141 68/2468/2569/2171/26
claiming 131 171650/2262/16 conlained 14) 14/1230/1451/966/5 declaration III 20'"
claim'I31 10/2545/11 69/16 conlaining IJ I 8/10 dced 121 60121 60/25
clarify III 16/12 conlains III 34/9 deemed IJ I 5/8
clouse 14) 6/1445/1647/1452/6 eonlend III 43/17 dcfe •• III 43/19
clear 191 9/242218 22/9 24/14 24/22 26/26 contending III 38/10 Defendant (21 2/469/18
50/25 571663/20 contention II J 33/11 Defendant's III 68/25
clearly 121 13/21 2917 eon"'1131 21/11 42/21 44/4 Defendants 161 1/83/53/154/1043/1664/4
clientIJ51 16/2029/2141/9 41/9 52/12 continue 16) 3S1735/10 37/15 48/19 48/21 defense 151 41/2 49/3 49/6 49/10 71/11
52/1652/165711157/1259/2259/2262/20 48/26 dendency III 8/10
70/5 7018 70/18 continued 141 1/23212 6/846/13 dennelJ) 5/12
clienl', III 58/4 conlinuing (21 70/2570/26 dcfined 121 Sl334/18
Clifford 1461 12/2313/313/11 19/1720/22 continuous 121 111251/23 dennllion 121 34/21 34/22
211821/11 22/423/2524/1024/22 24/25 continuously I") 68/5 demonstrably IJ I 14/15
24/2525/2626/526/52617 26/16 27/26 conlractual131 13/1613/1728/9 denied 131 43/2569/23 71/19
28/1729/2 29/15 32/13 35/18 35/25 35/26 contractually IJ I 53/12 depcnding 121 66/2471/17
36/1437/637/9 38/2 3818 38/11 38/2240/3 contradict 141 41/1541/1841/1856/19 deprived 111 55/20
46/25 48/24 49/24 52/24 54/26 63/6 63/11 conlrary IJ I 59/9 describelJ I 13/24
64/566/1566/17 66/26 70/11 eonlroll.d 121 5/4 5/6 descrihing 13) 12/2 37/23 37125
close III 30/19 eonlrols 111 16/14 despite II) 6318
.Ioslng 111 20/2 converting II) 62/22 del.iis III 4017
co 1213/1317/13 conve)'cd IJ) 58/17 determinelJ) 71/6
co-<ounselill 3/13 copied 111 64/5 diametrically 121 21/13 66/13
.o-obligors II) 17113 copy III 43/2 did 140) 1011312/31217 1218 13/11 15/20
code 151 4121 SIll 7/1459/146118 corner II) 44/8 18/1323/1425/2326/1026/1927/22 28/23
collaleralll) 8/6 corolla ry IJ I 51/2 32/632/1332/17 35/16 37110 38/8 38/11
colleagues III 3/17 eorporallon IJ I 9/25 39/1039121 42/446/546/546111 47/347/4
collectivcly III 3/5 correctl") 47/16 47/651/1451/1655/355/456/2657/2 57/2
combining III 68/20 .ould 1241 5/1710/2214/1614/201714 5713581662/11 6317
come 151 715 15/1430/3 49/9 71/24 17111 18/1722/1327/1427/1531/542/25 didn'I1321 15/1315/1416/2318/2 18/4
come' 151 43/9 47/22 5714 66/21 67/2 51/2 52/17 55m 60/12 63/19 65/22 66/4 19/12 33/12 37/12 38/10 38/10 39/16 39/19
coming 141 4/1911/1519/2633/2 66/5 66/9 66/24 66/26 67/4 39/2039/2540/640/22 41/541/641/264219
commercial 1111 25/11 26/2026/21 26/23 couldn'tl31 41/254911252/16 42/1542/2049/1349/2651/1552/2456/24
30/15 30/20 59/16 59/18 59/19 6117 61/16 counsel 181 3/138/26 13/3 13/5 19/10 25/2 56/24 58/5 58/6 62/20 62/21
commlttce III 55/20 64/371/11 diffcrence 121 44/1661/8
companies 12) 21/32114 counsel', IJ I 52/19 differentl91 13/3 16/1644/10 44/15 50/21
company (311 4/5419 4/11 4/234/24 5/5 5/6 counling 111 44/16 51113 54/11 54/25 68/16
51219/2512/2013/2 15/2617/2318/17 COUNTY III 1/2 digest IJ I 57IJ
28/22 30/23 31/4 3114 31118 34/8 35/8 3619 couplc (41 8/2250/1953/23 5417 digging 111 57119 .
38/2239/641/2041/2447/2448117 48/20 course 161 6/2617/2430/541121 58/2 71/15 dilemma III 39/12
62/2468/5 COURT (261 1/2 1/1011141/253/2 8/23 direcl151 5/14 5/23 8/3 19/24 55/25
company', 121 16/2621/24 8/23 10/2 14/18 14/20 18/24 22/13 24/20 directed 121 34/2434/25
comparafive II) 37/26 25/1828/3 28/5 28/15 43/6 54/16 56/20 63/4 directly III 56/18
complain I 1391 3/63/21 3/264/265/268/9 63/1963/19671967/1272/12 di,agrec 13) 24/2657121 57122
8/159/109/1513/1028/43111531/2236/8 Courl"121 11/26 17/4 disclose III 5S119
37/53718 39/5 39/20 41/22 41/23 4217 43/18 cover (II 5/18 disclosed IJI 41/13
43/2544/2048/649/1549/1850121 51/11 covcred 141 23/628/2528/2653/15 discovered III 19/9
51/12 54/19 54/20 61/20 61121 63/2568/26 create 141 131713/1613/1748/26 discovery (9) 22/14 56/22 63117 64/13 70/13
69/22 7119 71/19 created 121 4/1037114 71/471157111871/25
complelely 131 51/2151/2255/13 creditIJ061 discreet III 57/6
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D driven III 59/19 u<luding (II 34/13
due III 7n3 exculpatory III 52/6

diseuss 121 20/11 20nt dunk (I) 65/16 executing II) 48/7 .
discussed (II 24/5 duplicative III 68113 exhaustive 111 68/4
discussion III 47n3 during 13) 12/18 47n0 71/18 Exhibit (81 20/4 28/18 31114 43/7 43/11
dismiss (15) 3/6 18/2S 31/16 49/1163/4 dust II) 71/23 43/20 44/20 49nJ
63/1567/14 67n3 68/26 69/13 69/20 69/22 duties (I) 69/7 Exhibits III 19/5
711137111671119 duty 113) 3/2414~~}4/7 68/10 68/11 68112 existence 131 19/2619/2636/8
dismissal II ( 13/25 68/16 6';/18 69/3 6 /5 69/7 69/7 70/25 exiSling (31 34/835/1055/15
dismissed 12( 111451/24 E exists II) 34/4
dismissing III 31116 upects (I ( 7/24
dispute 16( 24/1832/2333/11 45/445/570/3 e-mail 112) 22/1424/14 24nt 62/1863/19 upert (II 50/12
disputes II ) 65/22 63/2664/1965/9 65/10 65/19 66/7 67/6 experts (21 52/2552/26
disputing II) 56/7 e-malls 181 21/2624/1765/1265/1665/16 uplain (5( 15/1715/2015/2219/760/12
distributed III 519 65/1765/1865/21 explaining II) 60/15
distributinn )3) 4/225/11 5/23 each 141 4/1429/11 64/2465/2 uposed II) 11/17
distributions )1) 4n2 earlier )31 7/529/1354/16 upression 121 16/2566/6
dividend (2) 4/22 5/10 early II ( 46123 upressly III 5/13
Division III 16/18 earning (II 5/3 utent 'i' .44/7 4'/22
do (501 8/198/268/26 11/22 12/11 16/4 16/8 earnings (1) 5/8 F20/22 21/16 24/12 24/13 25/3 25/5 25/7 earth )1) 38/14
29nJ 3115 3116 32/12 32/12 33/11 34/10 easy (II 57/14 fa •• 11( 17/23
35/535/535/937/1037/21 37/2638/3 39/19 Edelson (61 24/2363/2564/2 64/7 64/20 facilities 141 31/2634/2 46/8 55/12
41/1847/7 47/1149/17 49/18 53/2 53/8 54/3 67/5 facility (21) 6/1821/529/430/2 30/11 30/13
5619 57/13 58/5 58/6 60/9 62/9 62/10 62nt Edelson's III 21/24 30/1431/2432/432/2533/7 33/10 33/19
63/17 66/22 68nJ 69/12 70/22 effeel (21 32/1934/3 34/2034/2536/22 46/24 47/18 47n1 55/15
document )16( 19/8 21/25 22/3 23/26 26/22 effectively (II 10/13 .55/16
36/338/2238/2539/540/440/543/644/5 effects (II 55/25 facing (2( 6/1239/12
49/24 49/25 67/10 eggs II ( 57/14 fact 113( 15/19 24/7 32/6 35/13 40/26 41/3
doeumentary 1513/618/2439/1465/14 elther(5112/830/2451/14S111760/25 49/1557/861/7 62/11 62/11 62/2263/8
67/11 eleelion 151 10/11 12/3 12/24 12/2667/22 facts (4) 33/1536/1641/1361/20
documentation It) 46/12 elevated (II 11/13 factual (51 24/1856/2658/1058/2570/12
documented 13) 12/224619 54/25 eleventh III 38/11 factually 11162/14
doeuments (151 6/2013/419/1227/2341115 else (3( 12/430/7 65/19 failed (I ( 70/8
41/1742/22 43/17 49/16 49/22 56/17 59/17 enacted (II 5/25 failure 121 3/7 68/2
62/24 62/24 63/8 enclosure (II 34/9 fairly (I) 49/24
does 114) 17/1419nt 20/22 20nJ 21/634/7 encompasses III 68/18 faith III 23/8
43nJ 44/14 44/17 60/26 61/2 61/7 67/21 end 1121 6/12 29/4 30/12 31/25 32/19 33/2 fall, II) 27/20
68/19 35/1647nt 53/1858/12 59/24 70/15 false (13) 14/1514/1914/1919/2 27/19
doesn't 118( 11/2516/417/2622/1828/13 ended 111 10/19 27/2027nt 27/22 27/22 27/23 49/12 49/13
37/841/1047/447/647/7 48/26 52/13 54/8 engage II) 17/12 63/3
62/2562/2665/1367/467/10 engagement 13( 31/8 66/25 70/10 far (61 10/1610/1721/2445/1845/1845/24
doing 14) 30/2 45/15 54/16 59/24 engages III 61/11 fash ian II ( 7/4
dollar II ( 57/24 engender) II 65/18 fast 141 6/1047/1047/11 48/2
dollars 121 7/258/4 enough (2) 17/366/12 fault (I ( 37/26
domestic (I) 15/7 enter (31 319 13/2 17/17 faulty (II 70/17
don't (451 16/516/92119 22/6 22/24 23/2 entered 161 13/1817/162111921/2046/7 February (21 8/8 64/2
23/625/2 26/25 31/5 31/6 32/14 35/6 35/26 46/24 February 11 III 818
36/1536/1837/537/937/11 38/2438/24 entire 14) 36/863/2 64/24 65/3 February Sill 64/2
38/2641/1742/1945/445/547/2 48/19 entities 121 9nt 9/23 . feel II ( 54/2
48/2348/2548/25 53/13 54/8 56/10 57/10 entitled (I) 13/25 few (II 9/4
59/23 60/3 60/17 62/14 62/21 65/19 65/25 entity (2) 4/149/22 nduciol')'131 3/2468/1869/7
66/18 66/19 68/19 equivalent III 5/10 File III 71nt
don't know III 38/26 ESQ 161 1/191119 InJ 2/6 2/6 2/7 med 12) 7/138/9
done 151 111612/1028/2629/2 29/14 essentially (7( 12/2322/4 29/8 30/19 31/17 mcsl41 21/24 27n4 39/2 41/25
dots 141 33/1350/11 50/12 56/10 68/1569/15 nling (I) 7/18
doubt (2) 39/8 63/24 establishes (I) 18/26 nnni (1134/17
doubting \1) 38/23 et II ( 3/4 nnalized II ( 30/20
down (10) 13/7 27/2135/7 35/1143/20 even 1121 24/11 34/2 34/3 34/23 4019 42/6 nnally (3j 7/178/1654/2
48nt 511661/186219 70/13 48/24 49/18 49/22 62/25 66/1066/20 nnance (2( 30/l530nt
downturn (I) 48/3 event II ( 35/17 nnDncinlll1 8/5
draft \5) 20nJ 30/13 43/12 47/22 65/11 eventually II) 49/10 nnancing (21 24/2 36/3
drafted 114) 18/918/1018/1618/1719/8 ever (I) 24/11 nnd 15( 41/2541/2655/670/2671/8
28/17 28/20 29/5 43/13 46/18 46nt 48/24 every 131 30/549/557/24 nnding (21 6/1770/12
48/25 52/17 cverybody 121 36/2445/25 nnc (4( 30/936/1649/853/17
drafting (4( 16nt 29/11 30/1962/19 everything 191.7/8 7/11 7/12 24/17 30/3 3019 nni,h III 53/25
drafts (II 45/10 40/2345/1769/25 nrm (61 35/1535/15 39nt 41/1244/23
draw (5) 33/535/7 35/11 48/2 1 6219 eviden •• 19) 3/615/2518/2425/1825/21 54/26
drawdown )151 31/2532/2 32/6 39/10 39/24 39/14 53/14 65/14 67/11 nrst 1241 3/228/1814/6 15/4 16/7 24/20
40/11 40/1740/1854/359/2462/962/10 exacll2) 38/2550/3 28/328/1828/2338/20 41nt 43/1943/20
69/26 69/26 70/22 exactly (11) 12/16 24/23 35/26 36/6 48/16 45/547/22 48/12 50/20 54/8 55/22 61112
drawdown, 131 54nt 54/2455/15 52/2653/2 63/17 65/5 67/10 70/1J 6811369/469/1069/15
drDwing (II JO/l9 exDmples (21 68/368/4 nvelJI 21/1529/857/11
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F 47/1247/13 51/19 52n0 52/23 5419 55/6 hinging III 27/12
5519 56/25 57n 57/13 58/25 61/18 62/6 hired 11136/14

flavor 121 8/1440/15 65/2067/1667/1769/1269/13 69/20 11/5 his 15) 30/21 42/23 52/18 64/26 65/22
flip 12134/12 42n4 71/2072n hi5loricallll 16/26
Floor III 1/22 good 1111 719 8/21 10/16 10/17 32/4 32/5 hi5lory 131 36/836/1461/23
flow (7) 11/2512/2132/540/1054/2056/8 40/1456/2557/1860121 60/25 hilill 46/3
70/23 good.bye III 56/25 HOARD (4) 1/161/193/1250/20
flowed (21 33/640/16 goodnes, III 45125 hold 15) 18/12 41112 55/6 55/7 55/8
flowing (II 45/12 gol(211 4/178/259/633/933/1533123 holdin8 III 21/3
flow'I31 1112324/7 69/25 33123 35/18 36/20 36/25 37/24 41/4 41/4 HONIIII/14
foeus 131 24/1938/541/22 44/345/2347/1350/1652/552/956/13 6818 Honor 1741
focused (21 28/549/23 grant III 69/12 hopping III 52/5
foeum (II 68/21 green (21 39/2340/20 hour (21 30/2038/11
follow 141 11121 11/221618 1619 group 141 1/33/321/329/22 house (21 28/2646/10
followed II) 46/19 guarant«1171 5/2415/62011820/2421/13 how (III 22/24 22n4 37/26 38/3 41/11 511/6'
following 131 17/9 48/2 48/12 22/11 22/1622/2642112 42/13 44/2 44/3 53/7 57/2 60/4 68/471/17
footnote 181 20/1020/11 20/2020/2529/9 44/11 50/1461/362/467/6 howe",r 15) 181845/7 52/13 70/16 70/17
29/10 44/20 44/25 guaranteeing 111 63/12 hundred~ IiI 7/24
foreefully III 13/14 guarantees 181 5/1320/520/1120/1720/26 Iforeign 1141 4/34/64/124/235/55/65/15 21/9 50/4 50/5
5/18 36/1II 42112 46/15 53/3 62/3 68/6 guarantor 151 42/1549/21 50/2 50/8 5019 I'll (61 4/2624/214111643/2051/672/3
fores« III 12/26 Guaranlors III 19/23 I'm 1251 15/415/1316/817/21 1712123/11
forgel 121 8/12 23/4 gues, 131 4/226/1753/18 24/9 30/16 35/14 37/4 38/17 38117 39112
form 1319112 61/14 67/24 guy (21 44/1866/22 39/2640/1742/2452/4 56/6 56/7 57/18
formal 121 52/1262/23 gU)" (121 14/530/432/13 36/2 36/6 36/7 61/1866/1669/1269/1369/211
forth (91 6/2 6/314/13 31/13 40/10 40/10 49/957/2 57/3 59/10 60/10 67/2 I've 131 36/2050/2457/15
61/12 69/9 69/24 H idea (II 25/22
fonvard 1261 6/106/1829/430/2 311/10 identical 121 9/569/4
301133011331/2431/2632/332/2533/7 had 1331 4/7 5/26 7/5 7/117/2611/19 12/IU idenlifying III 58/10
33/1033/1834/2 34/20 34/24 34/25 43/16 13/1415/515/11 17/17 18/8 19/11 21/12 ignore 121 13/957/8
47/1847/2048/2 55/9 62/25 71/20 72/2 21/2029/2329/2431/22 33/5 33/1138112 imagine III 12/26
fonvarded (21 47/1047/11 3811245/1953/854/1855/1057/1157115 impact 14) 6/2527/3 53/11 70/20
found (3) 22/1462/2368/22 58/18 58121 59/2 59/20 66/13 impacted (II 4/20
foundation III 56/6 halfl21 19/1061/12 impelu'I21. 33/19 70121
four 161 29/11 29/2230/1842/2243/16 hand (41.42/2242/2642/264418 implication, 131 20/1120/2145/2
57/11 hnnd-up III 42/22 importanl(41 11/26 17/3 18/354/14
frankly!21 21/2626/12 handed III 43/6 improper III 55/17
fraud 111 6418 handou15141 8/22 9/2 9/5 9/6 in-house 121 28/2646/10
fronl131 28/438/1838/19 handwriting II) 38/24 inaccurate 121 41/1170/17.
F5F 131 6/1847/11 48/6 hang 121 23/2146/6 INC III 1/3
fully III 58/18 happen III 42/2 included (31 34/2034/22 58/4
functionally )11 5/10 happened (81 7/1612/532/336/636/15 Includes 121 29/329/5
fund, (II 64/22 36/2239/2240/15 including 131 5/1334/11 46/14
further II' 24/17 happening (31 40/1645/17 50/4 inclusion II I 55/14

G happens )41 6/161111211/1415/21 income 151 4/7 7/25 8/10 46/15 53/4
ha'I201 3/2 4/3 8/411/1812/1912/2615/11 ineon,istent 131 49/2650/7 66/14

game III 56/23 19121 19/2225/1025/22 25123 27/3 27/18 incorporated 121 51/11 56/11
gave (31 40/2042/2356/11 28/332/1136/1149/7 67/12 71/16 incurrect III 7123
GEHRING (21 2/7 3/18 ha,n'llll 67/15 incredible III 36/16
general (41 191953/9 53/10 64/2 have 1941 incur 131 18/2 36/10 54/9
generally (3) 25/1330/2552/22 haven', 121 14/1067/15 incurred II) 8/-1
genlleman III 44/22 having 161 3/9 3/25 4/6 5/21 10/9 69/19 Indebtedness III 19/26
gel(211 22/2022/2523/2 24/17 25/18 30/7 he(18119/1119/1230/17311444/2345/2 Independenee III 36/9
32/1735/2 35/4 36/18 36119 47/9 53/26 54/2 48/1448/1548/1548/1760/23 60/26 62/19 independenl121 51/2455/20
54/4 58/20 59/15 59/15 60/7 611/1571/5 62/20 62n I 64/23 64/26 65/5 Index (21 1/53/4
gelS 161 4/2311/121111647/1947/2153/18 he', 161 32/9 44121 48/1660/2064/364/26 indicale 121 17/1037/9
gelling 191 5122 5/22 5123 6/25 12/13 30/7 head (41 6/177/1230/330/11 indirecl121 5/14 19/24
31/1433/333/4 hear 121 15/13 37/5 indulge III 63/18
give 17) 8/2341/852/1053/7 61/9 68/2 HEATHER 121 2/63/17 Indulgenee III 17/4
71/24 hell III 54/5 indu'lry III 48/3
given 14) 10/22 3518 66/9 68/3 help (31 5718 63/16 71/11 informalion (41 52/7 57/3 70/4 70/5
gives (4) 12/2535/9 40/15 48121 helped III 4717 informed III 58/22
giving 131 2212130/4 40/20 helping III 49/7 Inilialill 51/19
go 125( 6/7 8/1619/323/1229/1634/16 here 1501 3/264/7 4/1114/26 8/2014/2 14/5 initially 131 28/1643/2444/6
39/2340/2041/2 41/16 43/7 43/20 47123 14/915/422/523/523/2424/826/7 27/5 inquires It I 15/15
47/25511552/2454/1562/56212566121 32/1633/1835117 36/4 36/14 3712 37/5 3812 inquiries III 15/10
66/22 67/2 67/3 70/22 71/20 39/9 39/15 39/17 40/16 43/15 44/22 49/7 instantaneously III 31/3
God"lll 38/14 50/450/1052/654/1655/7 56/26 57/25 in,lead 121 5/2213/16
go•• 191 4/2 8/14 20/104512455/7 59/9 58/1458/1558/2458/2659/21 61/2061/23 insufficient II) lin
60121 60/25 11/4 64/1267/569123 70125 71/10 71123 intend 171 18/423/1525/2426/2042/542/15
goiag (441 6/2 6/2313/1613/1715/1915/24 herein 12( 8/7 56/2 50/2
15/2517/2419/112212023/2 23/24 25/1g hey (2( 2118 23/2 iatended (Ill 13/1815/7 15/2616/2 16/23
29/2129/22 30/5 30/7 34/6 41/2 42/24 45/15 highlighted III 55/5 16124 171\1 25/2342/362/3 67/6
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I 47/255011851/2 51/5 52/19 53/9 53/23 54/6 liability Issue II) 23/4
. 56/5 56/5 57/16 59/20 59/21 63116 63116 liable 19) 4/134/145/191613 19/2521/10

Intent 1161 14/2616/261811418/2619/13 631196511365/1365/2066/1668/1669/17 23/6 41/12 64/23
27/627/7 29/17 29/19 39/6 49/20 50/8 50/9 Justice 111 1/14 IIgbt(21 39/2340/21.
53/1461/1466/6 K like 18) 91721/25 24/20 451750113 5215
Intention 121 18/1039113 57/1458112
interesting 121 6121 7/20 keep 121 44/357113 likely III 25/19
interfering III 36/19 kidding II) 60/22 limitations 1101 3178/18 8/19 8/20 9116
internal 151 5/11 7/18 7/21 818 47/22 kind 161 11/1722/629/2037/1253/1665118 10/25 11/3 70/24 71/2 71/3
internally 12137/1446/5 knew 17) 14/1918/1327/23 3911839/24 line III I 14/4 19/22 23119 32/5 32/22 36/26
internally've III 46/5 511165913 37/2 3713 40/16 53116 70/18
International 121 21/2 21/2 know 1601 1111214/2 24/12 24113 24/16 list III 68/4
interplay III 24/5 24/2426/426/626/9 26/14 27/21 27/22 listening III 17121
Interpo,e III 65/22 29/1832/433/1235/263617 36/15 37/11 listing III 4/18
interpret 13) 60/463/9 63110 37/2438/1038/1038/23 38/24 38/25 38/26 me rally II) 67/24
interprerotion 181 1311824/2224/2424/25 38/2639/1639/2540/640/13411541164117 litigated III 54/10
55/24 63/24 65/7 65/23 4118 41111 42112 44116 44/19 5217 52126 litigation 121 8/625/19
interpretations )31 14/2525/1627/10 53/2 53/17 54/5 56/10 56121 56/24 56/26 little 1111 8/25 14/3 29/11 36/1737/1937122
interpreted III S/t7 57/2 57/3 59/23 59/23 60/4 60/11 61/24 37/2438/1639/264918 57/19
inventory III 11/19 65/196611866/187111571/23 UP 131 11611161/21
involved 121 25/2166/20 knowing III 3817 loan 14) 5/24611523/2662/4
involvement 121 26/537/6 known 131 18/838/1257116 loaned III 6/22
Irrelevant II) 26/13 knnw, I'" 66/24 loans 16) 4/9 4112 4/13 5/13 6/11 6112
IRS 181 15/22 251204512353/1954/11 5918 L log III 25111
60/246217 longer III 44/23
i'12891 labeling III 68/16 look 118) 2212026/152611630/2330/23
i, that(11 50/23 laid III 7/6 3112 32110 40/6 4212143/19 49121 49/24
i,n't 121 56121 67/9 language 1241 2012322/6 22124 23/14 23/15 5311460/176111461/1563/563/9
issue)521 6/19712 7/4 7/6 7123 8128/13 8/19 25112 25/13 25/16 28/10 28/22 28/25 29/6 looked 17) 4/2531/2 41125 41/26 48/14
9/13111161212 12124 13/6 13/13 13/22 2917 29/930/1533/2034/44712047126 5011268114
15/18 19/17 22119 23/4 2418 25120 2618 50/1352/1361/9 61/25 63/5 looking 1131 6/197/1515/417/2121/826/5
30/25 31124 35/14 36/23 40/26 41/3 41/4 large II) 6112 45111 45/2046/2 52/4 52/20 52/20 59/16
41164111045/14 4817 52123 55119 55121 largel)' II) 8/13 looks III 4517
55/22 58110 58121 58/22 58126 60/23 61/2 last 151 2311834/12 34/16 43/9 53126 loose III 54/5
61115 63/4 64/23 65125 66/17 66119 66/21 late III 7112 lot )61 36/536/55612657/195812561/22
6817 7112 later 17) 12114 19/10 21/153011862110 loud III 26/6
issued 161 30/938/1339/103912240/87012 62/2064/18 loyalty 171 14/568111 6811368/1668/18
issues 19) 4/413/2145/1846/1557/662110 LAURA 121 112572112 69/369/8 '
62/19 67/12 70/12 law 1131 111735115 35/15 37/24 39121 41112 UDOVICO 12' ,nq2112
it 12021 54126 57/5 59116 59118 59119 611761116 Mit's 175) law, III 6/2
Itkin 161 24/2331195811663/2664/36418 lawsullll) 64/11 made 122) 11/51311314/1415111 15/15
it'1271 4/64/234/255/9 8/5 8/61111211/13 lawyer 171 30/1530/1630/213012141/12 21/1523/1227/142711527/1929/1731/18
11/1912/412/2016/316/2016121 16126 5712560119 3917 41/23 41124 42/4 4218 49112 50/22
18/3181319/5221533/2 4412151/1555114 law)'er', III 30125 52116 54/21 58/11
55/1558/562/2670/20 lawyers III 4117 magnitude III 58/19
itself III) 7/4 16/1920/1829/64111444120 leap III 2318 mail 1121 2211424/1424/2162/1863119
47121 51il3 55/2165/1370121 leo,t 17) 41192617 33/23 37/14 43124 5218 6312664119 65/9 65110 65119 6617 67/6

J 55/26 mails 181 2\/2624117651126511665/16
led III 48/18 6511765/1865121

JEFFREY III 1114 legal 1181 3/22 14/435/1435/2336/184117 maintain III 36/9
Jim III 44/22 68/17 68117 69/5 69/6 69/17 69120 69/22 major 13) 35/173612039121
JOHN 121 11193113 691247118 71/10 71120 72/2 make 114) 2318 28/5 28115 30/6 4411347123
joint )711 4/15411851246/9 6/14 6120 6/26 lend 131 471136511371/12 49il3 5\/2 51114 51115 52114 52/17 55/6
7123812 8113 9/13 11/15 11/23 1219 13/5 lender 171 71271322119 22120 231248112 56/3
131131511715/23 161221/4 21/13 2217 50/4 makes 131 2411424121 63/20
22/10 22/15 2313 23/4 23/5 23113 2418 25/12 lenders III I 6/18 6/18 6122 71730/4 31/23 making 141 6/1939/458/361/10
2618 26123 26126 2712 27/5 27/9 28110 28/11 4411347/1248/448/64817 malpractice 1261 3/22 3/23 9/9 9/10 9/14
2811228/22 28124 29/6 29173018 30/14 lengthy III 59/21 1012514/41418 35/14 J5/24 36118 5117
30/17 33120 34/4 34/9 36124 44/11 44113 less 151 712321123311163114,7\/13 67/2167/2668/1768/1769/569/669/17
45/64518 45114 45116 46117 46/19 47/14 let 1121 16/61611218/2124/19 24126 25/3 69/206912269/247118 71110 7112172/2
47/1950/13521235311155/11 6113 61125 311638/15511265312557/471/23 man III 53/3
63/11 64/22 66/17 66118 70/19 let', III I 8118 11/10 26/6 40/6 40113 42121 management 1121 15/516/22 17/1517117
jointl)' 151 511916/321/10 23/6 43121 4317 4317 4318 541366/10 18/1521/1521/182112127/1327/1455/18
judgment 131 63/147111371/17 letter )41 6612570/1670/1970121 55/18
June 17) 9/1214/2228/433/103512148113 levellJ) 101151111320/6 many III 42114
5214 Lexington III 2/5 March III 4JII2
June I 121 9/1228/4 liabilities 131 61131712432/5 March 2911143112
June 2011 )31 14/2233/IOJ5/21 liability 13JI 4/155/246/961146121 6126 marked 121 19/1739/16
ju,t 1511 31207112 9/4 9124 11/9 1317 17/4 1111611117 11120 11124 12/9 1317 13113 markup 171 24/22 24/25 26116 27126 36/4
17/2018112 19/2 191722125 23112 24111 15/18 15/23 18/2 18/7 221723/4 2418 26/8 3811239/15
26/6 26/6 28/5 28112 29120 30124 30/25 33/3 26/1726/22 36124 37/4 45/8 45116 45118 matter 191 313 26/20 26/21 26/23 54112
34/1236/23 38/15 38/17 39/19 40/13 44/12 471145212353/155-1/970/20 57/13 59/5 60/11 64121
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M my)201 J/IJ J/17 9/5 24122 25/5 26/IJ JI/6 Obviou,ly II) 67/9
JI/19 J7/19 431253/5 55/6 56/6 57/14 58124 occurred 121 10/1869126

may 122) 5/41211012/1124/9 26/9 29/5 65/15681246812469121 71126 Oelober II) 71122
33/1635121 J7/J 37/4 43/4 47122 47122 Myle, 121 31/9 64/3 Oelober 10 III 71122
55/1459/460/9 6216 63/IJ 65/18 70/16 my,e1f III 2512 offl2) 8/168/17
71/1671/25 mvsteriouslv III 1919 offered III 70/6
maybellOI 1111616/155112 57126 61119 N omce II) 21124
65/246512565/266612 71/3 oh 121 15/2436125
me)371 31123/1713/916/616/1218121 name 121 37/844122 OIN 1441 91241012 101810/10 10/14 10/15
23/8 23125 24/19 24126 2512 25/3 31/6 38/15 nomed 11144121 11/1211/1511/1712/415/615/8161216124
38/1840/1540/1540/184712 47/4 47/6 namely III 70/10 17/11 17/1818/418/520/520/520/1720/18
5012551126 SIn SJ/5 SJ/IO 53/17 SJ125 Nalionalill 1/17 20/192112 21/9 21/10 21110 21121 22/4 23/5
55/656123 57/4 57/14 57125 57126 60/4 neees,ary 12) 55/1867/J 23/152612427/164211546/244912149/26
6J/1665/15 need 171 21/9 2216 25/2 26/14 4115 4116 50/550/650/850/9 6J/12 64/22 65/4
mean 1181 II/II 1312614/31712121/6 57/10 OIN', 12) 10/410/10
2112623/1526/1028/143112036/636/7 needed 13) 4012358/1858/20 OING )11 1/14
37/1237126421657/1561/7 68/14 negligence III 48121 OkIIIIO/8
meaning III 40/J negligenlill 8/4 okay 1341 3129/1915121 16/11 1612519/3
mean, 112) 21/1122/1122/1122/1623/9 negoliale III J5/18 1912019/22 20/6 20/9 20/19 22/15 25/9
271227/5 28/11 28/1228/1328/1459/14 negotiDled 17) 12122321253612046/946121 25/17 26/18 32121 33117 36126 41119 4J/J
meantlJI 2111J 26124 6116 54/2563/6 45/9 461246122 47/17 50/16 SJ/13 5412
meelill 67/10 negotiale, II) IJ/4 60/1460123 6JI2I6J126 64/9 64/16 65/15
meeling' II) 57/8 negotlallng 121 J612 J6/J old III 52/20
memo 188) negotialion IJI 46/124712049126 once IJI 64121 681227114
memorandum 1151 9/12 21116 29/6 29/10 nervous 111 8/26 one 1401 41259/1011/9 19/621/7 2J/25 24/6
JI/IJ 40/8 44/19 5118 51110 51/IJ 56/10 never 115) 6/515/7 1512615126 16121612 241202812129/1429/1829122 JO/14 JII2
56/1461112 62/22 7012 16123 1612J 18/16 JO/l6 JO/18 JJ/5 J4/3 J2I9 J5115 J5/15 J7/25 41124 421J 4JII2
memorialize III J 1/12 5J/l46213 4J/19 4J120 48/16 49123 49124 5112 55/8
mentioo III 47/J n,,'ermind IJI 31/11 35/648/18 58/1460120 6J/9 6J/l9 65/20 66/12 6818
merely II) 56/15 new 1161 1121121/10 1/11 1/11 1122 1/22 68/9 68110 68/11 68121 69/17
messed III J712 1126 11262152156/4 101261312 13/5 J7/24 ones 131 4/156122 6123
MICHAEL 121 11233/13 nexllJ) 112354/456/6 ongoing III 46/15
mighl15) 3012435/3 42126 42/26 63/18 nicc II) 40/14 only 1281 10/21 171219/1021/621/7 22112
MILLER )1) 1121 no 1701 1154/159/7 12/19 13/15 14/15 15/3 25/182712 29122 J8/9 39/1141123421642/7
million )3) 8/11 8/1255126 15/3 15/3 1512420/15 20125 21112 2J/9 4212J 4J/16 4J126 45124 48/16 49/J 49/4
mlllion'12) 71248/4 2J/10 25122 26122612 29/18 29124 JIIIO 49/649/1049/1059/1561115 6J/9 6JII0
mind IJ) J6/IJ 44/J 65/15 3212J J3/5 JJI22 J6125 J8/1 J J918 39/11 opinion 1171 J4/17 35/11 41/84111052112
mine III 64/14 4215 4J122 44123 45/18 47/7 47/IJ 47/19 53/7 53/10 53/12 53/17 62123 6212J 62/26
minule 16) 15/J 15/2424/11 3211048/56518 48/548/11 491204912550/650/8 50/9 51122 66/19 6612J 70/6 70/16 70/19
minutes It) 9/4 5211454/1855/7 58/6 58123 59/4 59/5 59/11 opportunil)' II) 55121
misrepresenlationslll 31/18 59/1259/135911359122 60/4 60/7 60111 opposed III 21/14
mistoke 11152/14 60/11 60/17 60121 60125 62/13 65/6 66/7 oppo,ile 121 50/365/5
mistaken III 40/17 66/8 66/11 66123 69/16 70126 order 171 42125681246812569121 71126
misunderstanding III 33/15 No.HI 3/43/51412014121 72/J 72/3
money 1131 6122 II/lJ 11115 11/18 22121 No. IIJ) 3/51412014121 originally IJI 4/10421446120
22/23221252212623/3 JO/5 32/6 47/13 54/4 No. 650765 III J/4 OSG 11021
monies 12) 11118JJ/6 nobody)11 50/10 OSG', )81 7122 121212J/6 25/24 25/24 39/6
month, III 30/18 non II) 20/12 46/1455/18
more III) 7/J 24/18 32/12 35125 35125 56122 non-US III 20/12 other 1171 4/134/155/1413/1015/630124
57/1957122 63/14 70/12 71112 none 121JJ/8 41126 32/J 40/9 40/12 40/12 40/12 40/1J 49/16
Moreover 121 18/11 46/16 n011l29) 65/J 67114 70/15 71125
morning III 8121 nolBlion 111 44/7 othcn'I,'ise III 7125
mo'1I1151/7 noles )21 55/7 58124 our 1161 J/IJ 18/25 19/5 J5/11 J8/5 J9/2
Mot III 114 nothing 131 121422121 53/8 421643/1846/349/11 5212552/2662136214
motion 1191 1193/43/51812531/1649/11 No,'ember II) 7/14 62120 6312S
63146J/14 63/15 67114 67123 68125 69/13 No,'ember 14 III 7/14 ourselves 111 12113
6912271/13711137111671/1771119 now 137) 11/511/1611/181412615/19 oUI)35) 4124/4 4/9 4/13 4126 618 6/10 6/11
move 111 5112 15122221423/7 24/7 24/9 JII15 33/9 35/IJ 612212/1514/3 15/1420/1020/1320124
moving /31 46/3 46122 47/9 J5120 35124 36/1J J9/12 J9/14 J9126 40/17 22121 26/6 J2/6 J2I11 JJ/IO J5/18 39/3
Mr 16) 24123 24123 44I2J 62/16 6J125 64/7 42121 45/1545/174612 47/9 47/10 47/11 41/11 4J122 44/8 44/8 45/IJ 48122 49/8
Mr. 1121 21124 J9/4 42/22 44126 50120 60/19 4812551255/6 57/17 58126 60/15 64/11 52110671216712668/207011271118
611116211764/264/7 64120 67/5 68/17 69/16 69/19 oulSide II) J0122
Mr. Edel,on 141 6412 64/7 6412067/5 nowhere )2) 15/1445/1J over 110) 8/11 8112 15/5 2512028125 JO/5
Mr. Edel,on")11 21124 number Iii' 8/1221126 42/11 4212457/1468/4
Mr. Hoard III 50120 0 overlooked III 12/8
Mr. Pornes IJ) 60/196111162/17 OVERSEAS 13) 1/3 J/3 4/3
Mr. Spagnoletti 12) 39/442/22 objection III 68120 own 161,~/14 9/5 21124 27124 29/15 35/22
Mr. Waddinglon', II) 44126 obligalion III 65/4 ownlno 11 21/3
mueh 18) 7128/14 38/16 J8125 5712265/IJ obliga'ion, 112) 4/185/16 15/8 16/J'16124 P67/1572/4 1711818/521121 2J/16 26124 27/17 63/12
MULLIN III 1/16 obligors II) 17/13 package III 14121
mulliple 13) 1412525/1627/9 ODS 141 10/510/6 10/6 4612J page 181 1123JI21 28/1834112 J4/IJ 34/16
mu'lIll II/J obviou, 121 1712017122 38/2067/24
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P pOSlll1 55114 raising III 35/13
pOSl-May III 55/14 ramincalion (II 45/6

paid 131 6/2530/7 30/8 potenlial151 6/13 11/2633/2455/1959/7 ralher II/ 56/23
papers II/ 19/5 praclical (II 64121 ralional, II/ 31/13
paragraph 1131 5/2 7/13 7/17 46/7 46/23 pre (II 45/19 reach II/ 63/4
47/2 47/3 48/9 4819 55/9 55/10 58/15 59/9 predecessor II/ 34/5 read (131 3/255/268/1517/418/621/621/7
Pardon (II 47/5 predecessors III 34/26 22/1230/531/2244/1048/9 52/13
parens 11129/11 preex~ting 12143/26 44/2 reading 141 6/1638/1638/1738/18
parent 151 5/95/166/11 9/25 19/25 premised 121 14/1763/3 ready III 8/16
pareat" 121 511942/13 prepared 121 14/2251/8 realill 7(4
PARNES 1131 1/630/22 31/2 31/6 33/22 presenllil 52/21 realized III 6/20
35/3 46/1348/14 58121 60/1961/1162/17 pretty 121 8/1413/14 really (101 6/17 6/23 29/21 32/11 34/25
62/17 prevail 161 54/1059/860/9 62/6 62/7 62/7 37/1238/2561/1865/1568/19
parole 131 25/1825121 53/14 principal 121 30/22 46/14 reason 131 4/1727/1457/22
part (101 1/2 10/11 14/23 2m 27/12 46/16 prineipally (II 29/22 reasonably (II 14/16
49/11 58/7 67/14 68/13 prior 151 8/526/9 37/15 46/4 48/7 reasoning (3/ 13/2417/652/14
particular 141 11/9 37/25 40/4 40/5 pro III 15/25 reasons II/ 51/24
parties 1101 3/93/1110/1114/2617/10 probably III 24/26 recent 181 15/917/1017/1317/1629112
25/22 25/24 26/19 27/6 2718 problem 1621 4/206/147/178/208/2610/9 29/13 34/18 34/21
partner 131 3/133118 44/21 11/24 13/1720/1423/9 24/9 25/5 30/17 31/3 recognllion III 33/19
parlnerslll13/15 31/5 31/10 33/12 33/23 33/24 33/26 34/3 recognized (21 48/1548/17
pam 121 25/1027/11 34/10 35/3 35/6 35/9 35/12 35/20 36/25 recollection (J I 29/24
party III 15/22 36/2637/2 37119 37/22 37/23 37/25 38/5 recommendation III 7/10
patently II/ 14/15 38/7 47/25 48/8 48/1048/1548/1748/19 record 141 3/2039/1450/2472/9
PAUL 121 2/63/16 48/2448/2548/2650/1050/2351/1852/24 record'131 44/2645/2 72/3
pay 141 4/65121 7/24 7/26 54/17 58/19 58/20 S8/24 59/4 59/7 59/20 recover II) 56/2
paying III SJ/3 61/25 6218 62/11 63/2 68/22 69/26 recoverabl, III 71/7
people 151 29/2231/7 65121 66/11 67/20 problems (71 4/1929/2631/23 32/8 36121 recovery III 8/7
per (21 34/2 67/22 59/2 59/25 red (II 40/13
performance III 17/12 proceeding 121 sn 8/9 redrafl (II 46/4
perhap' 161 13/1023/2333/1335121 37/4 proceedings 121 1/9 72/10 reduce III 11/19
4918 process (31 6/7 30/19 67/24 reemerged It J 71~
period 121'12/1871/6 produced 11122/2 refer (21 8/2267/20
person 141 44/1458/365/2066113 promised III 5218 reference 141 14/1817/1451/1156112
perspeelive 161 28/9 30/26 31/4 61/2 61/7 prompted III 6518 referring (II 20/3
61/16 prop,rly 12/ 54/23 55110 reneCll21 45/2 51/17
persuasive III 61/13 PROSKAUER (1011 reneeted II) 65/6
PETER 121 1/7 31/8 Proskauer', (161 7/9 8/314/1614/1717/6 renects (II 16/20
phrase (II 61/3 25/425/1031/7 39/13 44/26 50112 54/23 refute (41 43/1749/1649/1749/18
picking II) 54/16 55117 55/23 68/22 70/8 refutes (II 39/5
place 16) 4/8 12/2220/2528/2332121 32/24 protecting II/ 68/6 regard (51 26/17 26121 67/1369/2 71/2
plainly (II 11/7 prove 12) 15/2656/3 r~garding 131 9/1339/664/19
Plaintiff (17/ 1/4 1/17 11213/11 4/3 4/5 4/9 provided (8) 7/269/11 18/1518/241918 regardless (II 59/3
4/199/2622/532/1333/657/1062/2 70/3 56/18 70/4 70121 regard, II) 4121
70121 71/15 prov~ion (31 17/520/920/16 Regulation, II) 5/11
Plainlif1's III 52/18 proximate III 55/26 regulators III 55/20
Plaintiffs (II 718 punted (II 66/26 related 141 46/1563/2664/464/6
plausible III 1318 purportedly III 14/11 reloles (2) 9/109/16
play III 47/10 purports III 44/25 relating 12) 9/20 10/22
player (31 35/1736/1436/20 purpose 131 28/858/661/13 relation III 65/17
plays III 71/17 purposes 141 9/2626/1466/1068121 relationship 17/ 3/2635/2636/1946/357/9
Plaza III 1/17 pursue 121 45/2071/25 57/1261/22
plead 131 41/441/454/23 pursuing III 45111 relevant 161 8/23 9/1511/7 1911243/18
pleading (41 41/468121 71/1471/14 push 12) 10/1512/4 62/17
pleadings (5\ 24/1856/2360/1660/1863/15 push back III 47/19 reliance (II 35/11
please (21 30/23 72/2 pul141 12/22 23/18 4318 43/16 relied 16) 14/11 14/1617/718/1751/16
pled 131 14/9 14/1043/25 puIs III 20/24 54/23
pledges (II StI3 nullin: '2'- 61/661/6 relief (II 7/13
poinl1301 8/1617/22 18/23 24/10 26113 Q rely 161 27121 49/2 49/12 62121 66/466/5
28/1533/1236/2537/1339/3 42/9 51/3 relying (II 57/17
51/19 52/18 52/19 SJ/7 53/26 54/15 56/6 queslion 1231 9/9 14/24 14/25 1911326/26 remedies III 71/25
56/2557/1257/17 57/2058/14 58/25 59/22 27/328/1131/193112133/22 35/24 36/4 remember 181 21/1732/1534/1835/2 43/16
59/26 65/25 66/23 71/15 39/11 39/11 41/14 44/9 44/12 44/18 48/13 43/2445123 61/2
painting II) 22/3 51/2661/569/1970/15 removes / II 63/23
points 131 50/1953/23 54/7 questioning (II 37/13 repaid III 22/20
POLK 12) 2/43/17 queslions 131 8/2436/5 SJ/24 repeats III 50/20
pap II) 62/10 quite 141 16/919121 21/2626/12 report 111 35/6
popped (II 30/9 "uote ',i, 20/255418 reported 151 7/187121 31/931/1066/6
popping 111 31/23 R Reporter /2/ 1/2572/12
portion. (II 14/3 reporting (21 60/2462/12
po.ition 121 718 39/17 raise III 48/4 represent III 46/11
possibility 11161/10 raised 13131/2448/7 71/11 representalion 1281 11/2 14/13 17/26 18/26
possibly (II 50/6 raises 14136/540/2644/9 48/12 21/1721/23 22/5 23/12 23/17 26/15 27119
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R 401224012544/144711252/653/13 56/5 ,ingl. 121 912230/5
56/7 56124 57/18 58/15 6019 60/10 62/5 ,ingular 121 69/17 7212

"pr",ntation •.. 1171 2712041/1541123 64126 64126 68/15 ,itlll 51/6
42/842/11 42/1849/17 SO/750122 51112 ,ay'1311 512 7/17 8/151512 16/4 16121 sitting 111 57125
51/1551/1651123 56/19 63/3 66/9 70/26 17126 18/4 19121 19122 1912420/4 20/11 .ituat.d 111 29/18
"pr".nt.tions 1151 14/1414/1821/14 201202012522/431/431/63513 42/7 42/11 situ.lion 191 4136/10 7/1111/1412/1232/9
27/1327/134112449/13 49/14 51/9 51/10 44/9 44/10 51/13 54/10 61/3 61/8 61/9 62124 33/18 50/15 70125
52/1652/1758/558/11 70/18 6412064123 situations 11 J 5118
•• p•••• nted 161 3812239/651/1452/859/3 scenario III II/II ,killfull1l 30/16
65/5 school 111 57/5 slam III 65/16
"pr",nling 121 4412468/5 serambl.d 121 57/1457/15 slid.121 14120 15/4
•• qui •• III 56125 mond 1171 312314/6171318112 20/623121 smart 121 44/1849/8
•• quired III .20126 27/11 42/3 46/6 55/5 55/6 5517 55/8 68121 so 11011
requir •• III 57/19 6912 69/9 69/13 so-eall.d III 9/16
r•••• reh.d 111 58122 •• etion 1231 4121512 5126 6/3 6/13 7/16 7123 .olely 111 28/16
resist.d 121 4312444/6 812 8/13 171231912Z2012427/33512036/11 solution 1101 13/1658/2359/559/1159/12
respect 191 101241212425/1145/545/10 45/7 46/16 53/12 55/14 58/19 61/14 62/8 59/14 59122 60/4 60/7 60/11
46/14541246812570124 70120 some 191 4/168/163012437/134417 49/16
respond 121 65/1766/11 see 1141 1512323122 24120 24126 2515 28/18 5412 56122 6812Z
r.spons'.IIOI 15/1015/15201222512425125 32/1734/1737/1943/11 43/154912561/19 som.body 121 30/765/19
27/25 50/17 53123 65/18 6717 71/3 somehow 141 7/51312 41/5 62/17
responsibilities II) 66nS seeking III 69/5 someon.121 512143123
responsibility 121 3812 38/3 seeks III 5612 something 161 512016/1637/1239/1441/10
responsibl.11I1 15/8 1612417/1818/5 seem' III 67/12 41/16
21121 23/162612427/166412465/365/4 •• If 151 7/18712146/56012462/12 sometime 12) 4/167/12
rest 121 7/661/16 •• If.report.d 121 7/187121 somewhere II) 52/6
restatement III 8/5 •• If-•• porting 121 60124 62/12 sophistie.t.d 111 3617
resulll131 41236/137/9 7/16 7124 8/3 32/7 semantics III 54112 sorry 121 15/1356/6
33/6 36/11 44/15 59/15 59/16 7012 •• nding III 64/3 sort PI 412Z 7/6 15/17 52/5 52/10 56122
resuiling 121 55/1455125 senior 181 112515/41612217/1517/1721118 67/10
retain.d III 30/13 2112072112 soughtlll 817
returns II) 1n2 sense 151 53/9 53/10 54/13 65122 69/8 sound 111 7126
R.v.nu'141 5/11 7/1971218/8 •• nt 111 62/18 South 111 1/18
•• vl.w.d III 48/15 "pamt'141 10/7 10/8 51121 5112Z SPAGNOLETTI141 2/63/1639/442/22
reviews III 60/19 Sept.mberl31 1/11 55123 71121 sp.ak 111 25/2
RICHARD III 1/7 September 10 III 71121 sp.aking 111 58/16
rldleulou, 111 29120 S.pt.mber 20 111 55123 specific 131 18/31813 30/25
right 1551 31203125412641269/18.9121 1013 S.q 111 1/4 specifically 131 5/124812055/10
10/1210/.161012012/1615/417/819/3 Sequence 11) 3/4 speculating 111 66/16
19/1519/1920/8 20113 20/16 20120 22/4 s.ri" III 65121 sp.ntlll 5117
22/922/172212224/42511426/1130/9 Service 131 7/1971218/8 spin III 42/18
33121 3312534/1535/1335121 42/542/16 set 141 14/13 61/11 69/9 69124 spins III 5017
42/1743/1043/144312244;844/1245120 "lIing 121 31/13 41/7 .pok. 111 58/16
4512150/16531215312254/65517 59/15 sellie III 71124 .pot II) 13/5
59/1661146212 64/116511668124 •••• mI1731 .pots 121 6012060123
righi-hand III 44/8 st\'crnl1nnguage III 33120 slag' 131 5612363/1571/14
ri•• III 48122 " •• mUOSG III 44/11 stag" 111 25/3
road III 1317 severaVscction 12) sn 8/13 stand 111 1412
rol'131 12/1921/12 54/18 •• v.mlly 15) 4/135/1921/104312164123 standard 121 67/11 68/10
room 121 112665/6 shared III 66/7 .tands III 6312
ROSE 12) 1/6313 sharp.111 70/3 start 1191 6/18 29/4 3012 30/10 30/13 30/14
ROWE III 1/7 sheet 1121 19/1419/17 191202012338120 311243112632/4321253317 33/10 33/19
runnin'-lil 32/19 38120 49122 56/19 63/6 63/6 63/9 63/10 3412 34120 34124 34125 47/18 47121

S .hee" III 63124 start.d 191 4/174/197/419/1129/43012
ship III 2113 301330/10 51/6

said 132) 3/931257/6 18/13 2118 26/11 SHIPHOLDING 121 1133/3 Starting III 55/8
28112 30/17 30/18 31/5 33123 37/13 39/19 shipping 121 46/1S 48/3 start. III 25/11
4012041/1642/1945/1147/348/649120 Shorlly III 58/16 stat'141 112317151716122
5412 571758/12 59/10 59123 60/11 66/17 .hould 1101 2012626/926/114712351124 stat.d III 50124
661246612669/1469/1970/13 54/1059/8 621762/7 6217 stat.m.nt 151 18/9 18/14 18/1962/1662/17
s.m.p) 17/122312329/8 4712S 57/11 68/14 show 1121 101261116 14/18 14120 16/6 18121 statements 131 8/617/1421118
68/15 22/1324/142412141/1759/1763/19 stat" 131 17120291771/9
SAMUELS 15) 1/7 20/4 31/8 58/16 58123 shaw.d 121 2712356120 staling III 17122
,aw 171 812524/11 26/8 3113 33123 48/9 showing 121 11/523125 statu. III 64/17
65121 .hows 151 2612239/1544/4 44/5 44/5 . statute 1111 3178/18 8/19 8120 9/1510125
say 1371 11/1013/1516/14 16/15 16123 sign.d 141 3212634/347/1947121 1113 43/18 70124 70126 71/3
16123 17126 18/13 2117 22/15 24126 29/14 sig'nlfieant 13) 19/13 1912144/9 stay III 15124
35/43612539120391264011342/1042/18 slmpl'191 57122 ~7125 57126 5812 60/3 60/5 ,t.m, fli 3126
42/19421204512646/54717 49/16 53/5 54/3 61/1961/1967124 st.p 121 16/7 25/17
54/8 55/3 57/13 58124 60/18 61126 62/14 simple process III 67/24 St.v. fli 3/12
65/15 66/11 68/7 .imply 161 12/327/143212539/19 49/17 STEVEN 121 1/7 1/19
saying 1291 13/1414/2 16/5 16/8 18120 56n still 151 7/8 22/18 46122 47/9 48123
2212523/832/173512137/43912440121 since 141 36/124511645/1671122 story 121 32/556/4
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S telling 141 23/1340/1842/9 47n4 third 121 1m 15m
tells 13141/9 43f2344/18 this 11891

storytelling 12) 32/4 40/14 templates 13) 37/1437/1646/18 those 1161 8n4 12/9 27/13 29/8 37/16 52/17
Street 12) 1I101f26 temporarily III 7/7 53f24 57/5 57/7 65/18 65121 69/1069/14
strieken III 20/10 ten 12145f2666/11 69/1671/7 71/12
strike III 20/13 term 114) 1f2 19/14 19/17 19f20 20nJ 38f20 though 141 25/6 34f2 40/9 48f24
strikes II) 20f24 38f20 49m 56/19 63/6 63/6 63/9 63/1 0 Ihoughl12\ 7(2048/5
strong III 7/4 63f24 Ihreel61 10f251113 31/7 42nJ 57/11 67/24
strongly 131 151716f22 24f26 terms 1131 5/13 5f21 22f24 23/5 24/5 37/3 three-page III 67n4
struek 121 32/11 43f22 451861/19 61f22 70111 70/1271/47115 thre ••year 121 10f2511/3
strueture 141 44f2 46/17 46f20 55/12 tests III 64f25 through 181 6/7 6f20 41/17 41f25 46/9 62119
slrueturing III 70/11 Te,as III 1/18 67/669/10
stuff 161 32/3 36m 57/18 58f25 66/19 66f21 than 141 29/1950f21 56f2357/23 throughout 131 36/846/13 70f25
stupid II) 38/14 thank 171 3/143/195/7 45/25 50/18 72/5 throws II) 36/4
sub 121 10/646/16 72/6 thus 11143/19
subjeetl41 11/3 56f22 63/14 7113 Thanks III 72/4 tieking III 8/15
subsequently III 46/7 that 14891 time 1191 8/161211514/11 17n 17/3 18/9
subsidiaries 1151 4/44/125/18 9f24 10/4 that's 1921 18/15 36f2 44f26 44f26 451346/13 48112
10/1010/1420/620/7 20/12 20/17 21/9 their 1291 3/9 4/14 6f24 6f25 7/1011/612/6 57/15 57f24 58f21 62/1869/67116
36/10 42/13 50/5 12nJ 22f23 22f25 27n3 29/15 31113 3818 times 121 57/11 67f2
subsidiary 191 5/15 9f2619f2319f2S 20/19 39/16 41f2 42/10 42110 42/18 50f21 51111 timing III 38f25
20f24 20f25 6213 68/6 51/1254/19 54f20 54m 55125 56/7 67m Today III 71f21
subsldiary's)3) 4/7 1111353/4 70/10 together III 68f20
substance 141 58/13611146913 71112 them 117) 4f259/7 10/1515/1119/419/6 told 118) 12111 16f20 17n6 18/419/11 22/5
substantially 121 14/17 52/15 3018 35f25 41/13 41f26 42f23 49/7 49113 41f20 42/14 42114 48/18 48/20 51117 52/7
subsumed 12) 69/1069/15 49/1457/15 68f20 68f20 52/9 57n5 59f21 62f2 63/16

successive III 29/12 themselves 131 29/1930/449/9 tolling 131 10/26 11/6 11/8
sueh 13) 5/12 11/570/6 then 1341 4/166/7 7/11 10/4 11f2 11113 toolS) 9/638/1661/1964/1467/15
sudden 121 31m 45/13 11/l612f26 13/11 13/13 13m 17/14 18/6 took 16) 6/106/11 7/8 10/11 31/2 3216

sued 121 64/664/7 24f20 25/17 27/18 28f23 29/3 32f24 36f24 top III 43/8
suffieienlll) 65/15 41/1644/1445/14 46f2 461348/17 53/6 lransaetion 191 9f20 9/2010/18 10f23 11/10
sufficiently 121 69f2471/9 54/2256/9 56f21 59f24 60/10 62/9 63/19 24/10 40/7 4116 66/15

sum 121 58/1369/3 theorelieally III 26/7 transBctionslll17/10
summary 13) 63/1471/1371/17 theory 12) 12f2351f23 transeriptl21 1/9 7213
support 131 5/1511/7 71110 lhere 1691 3f21 4/7 4/15 4/15 6/6 9/9 9/14 trealed 12) 9f21 50/13
supposed III 63/17 10f21 11/16 13f20 14/4 15/1919/4 21f26 treatment 121 44/11 44/16
SUPREME 131 1f2 11101/14 22/6 23/9 23m 24/5 26f21 29/11 29/18 trial III 41f2
sure 161 23f20 24/9 28/5 30/6 30/16 52/3 30f24 311331/10 33/5 33/15 36/17 37/3 3713 tried III 65/12
surrounded III 70/9 37/437/437/539/13 41f26 45/8 45/17 45/18 trigger 14\ 18/7 24/9 42/5 50/14
5urrounding III 40n 47/84711948/15 49f20 5018 SO/851m 55/7 true 1131 18/10 18/16 18/19 18f20 21f23
survive III 71/16 56/1756/2457/9 57/15 58/14 58f23 58f25 26/1527/1827/1842/1950/363/1365f26
survived III 71/16 59f2 59/4 59/4 59/11 59112 59113 60/11 72/9
susceptible 131 14f24 25/16 27/9 60f25 61f25 6218 62111 65/7 67/6 69/16 7013 trulh III 49/16
suspwl41 38193819 70/7 70/16 70f267118 try III 16112
s~ 12' 34f2 67n2 there's 1411 4f21 10f24 10f2613/15 13f21 trying 171 4/6 1511715m 36/15 53f2 53/3

T 13m 14/8 14/15 21f25 22/7 2313 23/4 23/5 65/14
27/8 27/11 36/17 36f26 37n 38/13 39/8 45/4 turns 121 6/8 41111

table III 45/19 45/547/7 47/13 47f22 49f25 51f20 59m two 1161 11173f21 4134/12 9/9 13f20 23f24
lake 171 4/11 4f26 10/14 30f23 42f25 58113 61/561/8 61m 61f24 62113 6319 65/6 65f20 25/1025/1727/1131/7 41f24 51/7 58/17
66f23 66/7 66/8 69/7 69/7 70f25 64/46819
taken III 59f20 thereunder III 5/12 tying III 53f2
taking 131 4/9 4/13 23/7 lhese 1291 4/44/104/11 4/18 6f2 9f26 13/14 type ~~L~;?3 3~~ 36/3 52113
talk 16) 22/1824117 31/6 41/16 69/6 71f24 13/19 15/11 23/14 23f24 29f26 31m 36/16 ';'~iea I 2 35/1 36/18
talked 121 32/11 60f20 36f21 41/17 42f2 46112 47/15 4919 49/16 Utalking 1151 14/2320/1620/17 23f23 23f26 49f2 I 51/9 58/13 59f25 61f2I 62/10 62f23
27/427/627/7 32/15 34m 34f24 35m 49/4 62f24 ultimotely 1101 6196/166f24 7/1112/14
51/8 6613 they 11101 13/26 31f25 3215 61/13 62/6
talks 161 22119 22f26 40/9 49/5 69/6 70/19 'hey'lIlll 4919 unelear II) 40f2
to, 1571 4/44f21 6f2 7f22 8/10 9/2010/14 they',. 1221 6/23 14f25 17/6 29f21 29/21 under 1181 5f2 5/9 7/13 8f2 11/7 15/9 17/13
1I/1711/2012l413/1515f2117f2318f2 30/5 30/7 33f2 33/4 34nJ 34m 38/6 3819 18f2 21/4 34/8 35/3 35/7 35/10 43/17 46/16
20/11 20f21 30f21 30f22 30f25 31/3 36/10 39f24 40f22 40f25 49/8 52f24 54/16 59/10 48n4 54f24 59/14
44/10 44/16 45f2 45/8 45/18 45/18 46/14 62/1665/17 understand 181 12/8 12/816/5 16/1524/19
50112 52/25 52f26 53/3 55/11 55/14 55119 they've 121 14f2351/6 25120 50f25 58/18
55f25 5719 58/19 58m 58m 59/4 59/5 59/7 thing 181 23f22 24/16 52/14 54/4 57/11 68/8 understandable 111 44n
59/11 59/1259/1459/1459/1859/18 59m 68/1468/15 understanding III 65f2
60/460/19 61f2 61/8 66m 67f26 68f2 lhlngsI4119/1023f2442f257/16 understood 131 21/11 57/1667/12
taxable III 4/23 think 1341 8/1911f26 22/10 24f21 25/7 unfortunately 111 16/14
la,otlon 12) 46/1568/6 26/1226/2532/1433/1233/1535/33718 unique III 35/16
tam 151 4/6 5f22 7f25 57/4 57/5 37/1738/15 42m 42f24 44/8 45/4 45/5 unknown III 58m
Taylor III 1/18 48112 51/6 51m 581960/17 60/18 63/13 unl"'14/ lOnG 39117 40/17 48/9
tell 1191 35/5 38/15 40/14 40m 40m 41/10 63/16 63nJ 65/15 65f25 68m 69/6 69f25 unlike III 28/3
42/25 43m 44/17 44f25 47f2 47/4 47/6 53/5 71/12 unmistakably 131 24f21 26m 63120
53/10 57f2 57/4 62f20 68/8 thinking 131 26/626/7 66112 unpunished 121 60121 60f25
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U 2712328no 2911233/5 36n 43n6 49123 y
52n5 54/10 54n I 56/17 56/18 58/11 59n

unrelated 111 67/17 62/18 66/7 66nO yeah 12) 37/11 40m
unr.liable )11 62nJ what 1148) year 19) Ions 11/3 I3n 19/10 48n 49/5
unseeured 13) 32n2 46/8 46n4 wh.t's 17) 13/12 35/16 40/16 50/4 50/17 57/9 57/12 62n0
until 151 12/1930/938/11 SO/II ssm 57/13 65123 l'ears 1101 4n 12114 15/52111542/1242/14
up 140) 7/57n 10/1511/15 121413/12 18/12 whatever 121 14/359/11 45/26 52/26 57/15 68/4
1911723/18 24/12 24/15 29/4 30/9 31/23 whatsoever III 54/19 yes 1161 5/69/313/1013/2024/3 2812 28/7
32/8 32/26 34/3 35n2 36/23 37/2 39/16 when 1471 5/266/178/158/2512/2 13/18 32/2033/443/546/2651/46011364/15
42m 42/26 43n 44/4 441745n3 47/19 15123 19/821/821/1522/1524/1626/8 67n068/12
47nJ 48/1048/11 52n1 54/1658/26 601ll 26/1529/1629/1729/26 30n 30/3 30/1 0 yetlll 31/6
62/10 66/1666/1766nJ 69/8 3lnl 35/1335123 36n 36/18 39/7 39m YORK 1131 1/21/2 1/10 1/11 1/11 1m 1m
upon 17) 14/1452/1552/1563/366/24 70nO 39n6 41n 41/12 42/4 44/4 47/3 48/3 48/10 In6 1/262/52/510/26 37n4
71/17 53n6 57/4 57117 58/13 58nG 58/26 60/8 you 12501
us 1371 4/54/54/84/1 I 4123 5/9 5/16 5/19 62123 62/24 66nJ 67n 67/2 you'll 121 16/IH9/25
SnJ 6/11 7/14 7/25 9/25 10/6 15/26 17123 where 1341 4/3 41ll4/19 5/14 5/18 6/10 7/3 you're 1421 12/1513/9 13/2615nJ Isn4
17/2618/42011235/540123 40123 40/23 7/157/158/1412/1425/528/21 J01ll30/1 I 16/5 17m 22/3 22/9 22/25 23/2 23/6 2317
42/9 42/13 42/14 43123 43/23 44/13 44/17 32/2 32/7 32111321937/19 45/13 46/3 46/25 23/7 23n5 32/17 35/13 35/13 35/23 36/15
44/1844/2548/18521852/968/2 68/6 47/11 481ll48/18 51/5 58/15 59/10 62/25 36/1537/2337/254011840/1940/2145/11
use 14) 11/2645/846/2561/2 64/11 70m 71/4 71/5 45/1545/2048123 50/25 54/9 55/6 57/17
used 141 5/1537/1437/1646/16 where'sIII16/4 60/1562/565/1666/11 68/1568/15 71123
using 111 Isno whelher 1181 14/2422/1924/1125/1926/15 72/7
usually 121 35/14 36/17 26/21 28/947/2353/1856/358/186In4 you've 131 33/15 45n3 63/16
utterl~ 12" 39/543/17 66/4 66/5 69/19 70/3 70/5 71/7 your 1112)

V which 1351 3/54/5 7n5 8/7 9/15 9nS 9nS yourself 13) 9n 45/11 46/4
I2nJ 13/418/62111021/1324/1424/21

versed III 37/24 28nO 32/19 34m 35n0 36/1138/5 38nJ
version 12) 29/1349/16 42/11 45/1246/1949/19 49m 50/14 5tn3
versus III 3/3 52/1261/1665/467/567/1969/2 69/4
very 112) 28/11 28/18 29/7 30/16 30/16 57/5 who 1191 6/22 6n3 29nJ 29n4 30/4 30/15
57/657/660/567/8 67/16 67/23 30m 31/8 47/4 47/6 471748/25 53/18 58/17
vluble III 5ln3 60/19 60no 64/3 66n4 70/13
view 12) 16n624/10 who's III 10/8
viewed 11) 5/17 whoever III 15/22
vigorous III 65n2 whole 121 6/7 52/14
virtuallv iIi 69/4 whom 13) 15/5 29n3 70/13

W whose III 38n4
why 19) 4no 8/19 15/17 16n3 18/1918nJ

Waddington 12) 44n244n3 18m 52/12 57/13
Waddington's III 44n6 will 181 Sill 5/18 8n3 21/4 44/15 64nJ 67/16
wait 161 15/3 Isn4 32/9 48/5 55/5 651ll 71/6
waiver III 69/16 win III 25/19
want 117) 17123 18n 20/5 22/23 28/5 28/15 wish III 63nJ
30/6 44/13 45/7 S2n2 53/9 53/10 60/4 61n4 within 141 31/7 69/10 69/15 72/10
66/19 7ln2 71n5 without 131 26/1626nJ 38/7
wanted 13) 5n0 15n6 16n witnesses II I 4219
wants 121 19n319n4 won't 12) 20/1467/11
WARD 12) 2/63/18 word 181 IIn6 22n4 30/6 30/17 30/18
WARDWELL 121 2/4 3/17 43m 44/445/7
was 1139\ words 151 4/14 3Sn2 43nJ 61/665/4
wasn't 14) 31nS 41/13 42/19 56/7 work II) 35/16
way 126) 5n2 Sl23lOnJ 12/1814/1515/17 working 13) 30/1062/19 62n2
19/1220/3 21n 21/7 21/7 21nS 22/12 22/13 workoutlll 23/26
25/1829nJ 38/1347/13 49n5 51/18 59/15 worry 14123n 231753/13 54/9
61/1563/9 63/10 6617 66/8 would )361 6n4 7nS 8m 11/1913n 13/3
we 189) 13/513/6151816/18 16n4 17112 17/12
we'll 131 35/471/3 71n4 17/15 17/16 17123 18/7,18/16 21118 21119
we're 1321 12/1313/1613/1713/2515/19, 24nO 24n6 25/19 26/4 38/14 39/3 50113
15n0 23m 26/6 27/4 27/5 27/632/1538123 50/1453/653/1 I 55/1355/1659123 59/25
38n6 40no 46n 46n 47/9 47/13 som 52/5 6611168123
S2no S2no S2n6 53n 53/3 53/13 53/15 wouldn't(4) 18/1036/1038/13S7n5
59n4 66/3 66/12 71nO wrapped III 691ll
we've 161 18n4 33n3 42/14 6417 68n 68/3 wrinkle II) 36/17
WEISE III 1/7 write 141 40n4 601ll62/S 661ll
welcome III 72n written 13) 31/13 43m S9n
well 1241,13/12 13/15 I3no 16/17 23123 wrong 18) 3sn2 35123 40nJ 40n2 48/9
24/1324/1626/1028/1332/9 34/5 3Sn4 51/1555/866/11
36/S40nJ 4sn2 sins S2n 53/7 S3/t7 wrnl~ i'ji"3Sn; -"/5 "/11
56/1656nJ S7n1 5819 60/15 XWell,it', III 38/9
wentl914/87/108/1713/1234/335/18 X'd 111 441ll
39/1052n5 70/13 X-oull1l 44/8
were 131) 4/124/136/126/196/197/15 7n2
9/414/10 14/18 14/19 14n4 15/15 21114
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