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THE COQURT: Okay. The Court has before it the
matter‘of Overseas Shipholding Group versus Proskauer Rése,
et al.; Index No. 650765 of 2014. This is Motioﬁ Sequence
No. 1, which is a motion by Defendants collectively té
disMiss the complaint based on docuﬁentary evidence,
statute of limitations and failure to state a cause of
action.

~ Having éaid that, parties enter their
appearances.

Parties for the P;aintiff.

MR. HOARD: Steve Hoard, Your Honor. And with me
is my pértner John Brown and our co-counsel Michae} Allen:

. THE COURT: Thank you.

Defendants. -

MR. SPAGNOﬂETTI: Péul Spagnoletti from Davis
Polk & Wardwell. And I have with me my colleagues Heather
Ward and Aﬁdrew Gehring. |

THE COURT: Thank you.

All right. Just so we have it for the record, in
this 43-page complaint there are two causes of acfion. Not
bad. The First Cause of Action is for legal malpractice
and the Second Cause of Actién is for malpractice and/or
breach of.fiduciary duty.

All right. Having said that, I read the

. complaint here. This all stems from a relationship that

Laura L. Ludovico, SCR
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goes back approximately 30 years. This all arises out of a
situation where the Plaintiff, Overseas, has two foreign
subsidiaries, and this alsec arises out of these tax issues
in which the US -- the Plaintiff, being the US company, is
trying to avoid having to pay taxes on its foreign
subsidiary's income. And what we had here is there are
several credit agreements that went into place where the 0S
company, the Plaintiff, was taking out loans, and
originally Proskauer, the Defendants here, created these
credit agreements that allowed the US company to take these
loans and that the two foreign subsidiaries were also
taking out loans, but they were severally liable. In other
words, each entity was liable for their own debts. The
other ones, there was no joint liability there.

And then sometime in 2000 or 2001, for some
reason, the credit agreements got changed and they started
listing these obligations as joint and several, and that's
where the problems started coming in, at least Plaintiff is
alleging. And what impacted -- why that's a problem is
that there's a section 956 in the tax code that regards any
sort of, I guess, distribution or dividend distributions as
taxable that the US company gets as a result of its foreign
company.

And one of them is broadly looked at, and its

right out of the complaint. 1I'll take it right here from

Laura L. Ludovico, SCR
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paragraph 34. It says: "Under section 956, a CFC
earning”" -- and CFC is defined as --

MR, HOARD: 1If I may, Your Honor, it's controlled
foreign company. _

THE COURT: Yes, CFC, controlled foreign combany.
Thank you.

-- "CFé earnings yill be deemed to have been
distributed to its US parent under certain circumstances
considered functionally equivalent to a divideﬁd
distribution. The Internal Revenue Code and Regulations
thereunder specifically define such cifcumstances in broad
terms, expressly including loans, guarantees, asset pledgeé
énd other direct or indirect arrangements where the assets
of the foreign.subsidiary are used to support the
obligations of the US parent.""

So that it could be viewed or interpreted that
956 will cover situations where the foreign subsidiaries
are jointly and severally liable for the US parent's debts,
And that is something that Congress wanted to avoid in
terms of someone on the US company avoiding‘havihg to pay
taxes by way of getting éround it instead of getting a
direct distributioﬁ, but getting a benefit by way of a
joint and several liability on a loan gua;anteei And that

was enacted in 1962.

So section 956, when I read the complaint, had

Laura L. Ludovico, SCR
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all these changes in the tax laws going back and forth,
back and forth, but at bottom, this section 956 was always
around. It was not new. It was back in 1962 that it was
on the books. lThey never changed. So that was always
there,

So then as we go along through the whole process,
it turns out that the credit agreements continued to have
the joint and several liability, and ultimately, if you
fast forward it, we have a situation whefe they took out
additional loans -- the US parent took out additional
loans, and at the end of the day they were facing large
liabilities as a result of this potential section 3856
problem with this joint and several liability clause in the
loan agreements.

And ultimately, what happens, and I was reading
this and finding this really came to a head when, I guess
in 2012 the forward start facility lenders, FSF lenders,
were making an issue of this because they were looking
through all of the documents and realized this joint and
several liability. And it's always interesting, the
lenders are the ones -- the banks who locaned out the money,
they're the ones who are going to be really concerned about
it, because ultimately, their concern is that it would
impact their ability on getting paid back.

So, of coursé, the joint and several liability

Laura L. Ludovico, SCR
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becomes a big issue for the lender, less so much for the
borrower, but more for the lender. And that's where that
issue started to reemerged itself in real strong fashion,
because it had come up earlier, but somehow the allegations
said that the issue was sort of able to be laid to rest
temporarily, but the leﬁders brought it.back up again, and
the Plaintiffs still took the position that everything was .
good, as a result, allegedly, of Proskader's
recommendation, and went ahead with their borrowings and
everything.. And then ultimately, we had a situation that
everything just came to a head sometime in late 2012.

In paragraph 91: "0SG filed for relief under
Chapter 11 of the US Bankruptcy Code on Novembér 14, 2012."

And this is where I was looking. Where were the
damages? What happened as a result of this section 956
problem? And in paragraph 92 it finally says: "After the
Chapﬁer 11 filing, OSG self—repofted to the Internal
Revenue Service" --

And that I thought was interesting, they

" self-reported to the Internal Revenue Service.

-- "that certain of OSG's tax returns were
incorrect due to the joint and several section 956 issue.
As a result, 0SG expects to pay hundreds of millions of

dollars in US income taxes, which it would not otherwise

have to pay had Proskauver provided 0SG with sound advice

Laura L. Ludovico,. SCR
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under the joint and severai/section 956 issue.
"In addition, as a direct result of Proskauer's

negligent advice, 0SG has incurred millions of dollars in

_conneciion with the restatement of its prior financial

statements, collateral litigation in its bankruptcy -
proceeding, the recovery of which is sought herein.

On February 11, 2013 the Internal Revenue Service
filed an amended complaint in the.0SG bankruptcy proceeding

containing an income tax deficiency against.OSG in the

amount of" -- over $400 million -- it's.463,000
4,663;13 -- forget it. The number is‘over'SQOO million --
"largely based on the joint and several/section 956 issue.”

Pretty much that's where the flav&r of this goes.
When I read this complaint it says as if it was a ticking
time bomb ready to go off at some point, and it finally
went off.

| Firét-of all, thé statute of limitétions -- let's
address the stétute of limitations issue. Why dd vou think
this is a statute of limitations problem here?

MRi SPAGNOLETTI: Good morning, Your Honor. I
have a couple of handouts. Would I be able to refer to thé
Court -and givé to the Court because-if-will be relevant to
answering those questions? | |

THE COURT: When I saw the board I got a little

nervous., Do you have any problem with that, Counsel? Do

- Laura L. Ludovico, SCR
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you have the haﬁdouts yourself?.

MR. SPAGNOLETTI: Yes.

MR. HOARD: Just a few minutes ago. They were
almost identical to my own handouts.

THE COURT: You got handouts; too?

MR: HOARD: No, not.like them.

MR. SPAéNOLETTI: Your Honor, to answer ybur
guestion, there are two acts of malpractice that are
alleged in the complaint. Oqe act of malpractice relates
to advice that Proskauer provided to 0SG in 2011 iﬁ the
form of-this memorandum that was dated June 1, 2011
regarding'éhe joint and several issue.

There is aﬁother act of malpractice that 1is
alleged in the complaint, which is relevant to the statute
of limitations argument, and that relates to the so-called
check the box claim. |

THE CbURT: ﬁight.

MR. SPAGNCLETTI: Okay. The check the box claim
is a claim relating to a transaction, a tax transaction.

THE COURT: Right. That treated all the entities
as a single entity.

MR. SPAGNOLETTI: Not all the gntities, all of
the OIN subsidiaries. So just to be clear, "we have a
parent company, which is the US corporation, which is the

Pléintiff 0SG, the subsidiary for these purposes of the

Laura L. Ludovico, SCR’
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Court is OIN.

THE COURT: Right.

MR. SPAGNOLETTI: Then OIN's subsidiaries.

THE COURT: OBS.

MR. SPAGNOLETTI: Not, OBS. OBS is a US sub,
it's separate.

THE COURT: ©Ok. That's ;eparate. It's OIN who's
havidg the problem? |

MR. SPAGNQLETTI: OIN and OIN's subsidiaries are
the parties that took part in the check the box election.’

THE COURT: Right.

MR. SPAGNOLETTI: And what that effectively did
was to take all the tax attributes of the OIN subsidiaries
and push them up to the OIN level.

THE COURT: Right. So far so good.

MR. SPAGNOLETTI: So far so gocd.

Your Honor, that transaction occurred in 2005, it
ended in 2005.

THE COURT: Right.

MR. SPAGNOLETTI: And the only way that there
could be a claim relating to adviée given by Proskauer to
0SG in connection with that transaction is if 0SG brought
the claim with respect to that advice by 2008. There's a
three-year statute of limitations for malpractice claims in

New York, and unless they can show that there's tolling

Laura L. Ludovico, SCR
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because of continuous representation, then that claim is
spbject to that three-year statu£e of limitations‘and must
be dismissed. | |

Now, they have not made such.é showing. It's
tbeir burden'to show tollingl And what they have done is
plainly insufficient under the relevant case law to support
the conclusion of tolling.

THE COUR%: But that's just with one particuiar
transaction. Let's say I agree with you with that on that
check the box scenario, that iﬁ 2005, that was it, I mean,
you know, because what happens is if OIN gets all of its
subsidiary's money elevated to its level, and then what
happens, with the check the box situation, because all of
that money cohing up to OIN, and you have this joint and
several liability issue there, then 0SG gets‘now maybe
exposed to that-kind of tax liability, becaﬁse OIN because
of éhecking the box has now added money or added monies to
its inventory that it would have not had so as to reduce
the tax liability to 0SG.

But you follow?

MR. SPAGNOLETTI: I do follow, but I --

THE COURT: It all flows from the'joint and
several liability problem.

MR. SPAGNOLETTI: "It doesn't flow from it, and I

think the Court's use of the word potential is important to

Laura L. Ludovico, SCR.
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when I was describing this issue.

What the check the box election did was éimply to
push up its tax attributes to OIN, and if nothing else
happened -- |

THE COURT: B;t their allegation is that
Proskauer, or the attorneys at Proskauer, did not
underétand -- either did not understand or overlooked the
joint and several liability aspect of those credit
agreements, so that if they had done that, they may not
have told -- they may have not advised to do the check the
box situation.

But we're getting ahead of ourselves, because
ultimately, it's 2005, 3 years later is 2008. Where is
the -- you're out of time.

MR. SPAGNOLETTI: That's exactly right, Your
Honor. |

And by the way, Your Honor, during this period,
from 2001 until 2011, Proskauér has no role at all in
advising the company of its credit agreements. The 2006
credit agreement, from which all of 0SG's damages flow, was
a credit agreement but in place, documented and neéotiated
by Clifford Chance. So what their theory essentially-is
with respect to this check the box election issue 1s that
Proskauer in 2005 gives advice in connection with the check |

the box election, and then has to imagine or foresee

Laura L. Ludovico, SCR
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somehow that in a year the company would enter into a new’
credit agreement, would have different counsel, Clifford
Chance, which‘documents and'negotiatés that-credit
agreement, that that new counsel would not spot this joint
and several issue, and that that credit agreement would
create liability down the road. That's just not a
plausible -- |

THE COURT: But you're asking me to aléo ignoxre
the other allegafions in the complaint that perhaps, yes,
Clifford Chance did that credit agreement in 2006, but then
they went back to you and asked you,'well, what's ub with
this.jqint and several liability issue? And then they made
these allegations pretty forcefully saying that you had --
the partners amongét Proskauer say, well, there's no tax
solut;on; but instead, we're going to create a contractual
problem or we're going to create a contractual |
interpretation of what we intended when we entered into
these agreements.

MR.. SPAGNOLETTI: . Yes. Well, there are two
issues, Your Honor, clearly. There's the check the box
issue and then there's the advice in 2011 that applies back
to the 2006 agreemeﬁt. |

If I can describe the reasoning.that we believe
we're entitled to a dismissal on this claim.

THE COURT: I mean, ultimately, what you're

Laura L. Ludovico, SCR
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saying is, you know, we can stand here all day and we can
carve out little portions of whatever. I mean, the bottom
line is, is there a legal ﬁalpractice cléim or not?

| You guys have here a breach of duty of loyalty
and a breach for the Second Causé of Action, and the First
Causé of Action is a breach of.auty to care.

MR. SPAGNOLETTI: There's not a malpractice claim
here because they.have not adequately pled causation.- And
they haven't adequately pled causation because they were
aware at the time that they purportedly relied on the
advice of Proskauer contained in the 2011 memo, that the
representation in the memo that Prpskauer set forth in the
memo that was based upon representations 0SG made, was
demonstrably and patently false. There's no way that 0SG
could réasonably have relied on Proskauer'sAadvice, Because
Proskauer's advice was substantially premised, and I can
show the Court the reference, on representations that were
false that OSG knew were false.

If I could show the Court No. 1. This is Slide
No. llin your package,-Your Honor. So this is the
June 2011 memo that Proskauer prepared. So this is the
part of the memo talkiné about after they've analyzed the
question Qf whether the credit agreements were susceptible
to multiple-interpretations, the guestion they're.analyzing

now is what was the intent of the parties? And this is.

Laura L. Ludovico, SCR
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Qhat it says in the memo.

THE COURT: But wait a minute. No, no, no. This
first slide that I'm looking at.right here: "Senior
management at 0SG, whoﬁ we had advised over_the years that
OIN cannof guarantee borrowings by 0SG §r any other
domestic borrower, strongly state that they never intendea
that OIN would be responsible for the qbligations of 0SG or
0SG Bulk under-thé'recent credit agreements."

That memo was in response to ingquiries that 0SG

-has made so that you had to -- according to them, these are

all allegations.

MR. SPAGNOLETTI: I'm sorry, I didn't hear you.

THE COURT: That memo didn't come ﬁut of nowhere,.
That memo was in response to inquireé that were being made
by 0SG, and that memo, according to the éllegations, is so
sort of a backdoof way of trying to explain why the joint
and several liability issue came to be in the credit
agreement, and the fact that it's there noh, we're going to

explain to -- we're using this memo, and this memo did not

' become a tax advice memo, okay? So what happens is you're

now trying to explain to a third party, the IRS or whoever,

"so that when they see the joint and several liability,

you're going to stay, oh, no, wait a minute.
At bottom; all of the pro evidence is going to

prove that the US company never intended or never wanted --

Laura L. Ludovico, SCR
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not never intended, but never wanted OIN to be a joint and
several -- to be jointly liable-for its obiigations. That
is what that says, but that doesn't do -- where's the -- 1
don't understand what ybu're saying.

MR. SPAGNOLETTI: Let me show you. This is the
first step.

THE COURT: Do you follow what I'm saying?

MR. SPAGNOLETTI: I follow. I don't quite agree,
Your Honor.

THE COURT: Okay.

MR. SPAGNOLETTI: Let me try to clarify.

THE COURT: 1It's always the case, but
unfortunately; for you, it's what I say that controls.

MR. SPAGNOLETTI: I understand. Maybe you'll say
somethiné different.

THE COURT: Well, actually not, it's the
Appellate Division that would.

MR. SPAGNOLETTI: Your Honor, the memo itself
reflects what Proskauer was told by its client in
connection with its drafting of the memo. What it says is
that: "Senior management of 0SG strongly state thaf they
never intended" -- they didn't say why, they say they never
intended that OIN would be responsible for the obligations
of 0SG. Okay. So that's an expression of what the

company's view is about its historical intent.

Laura L. Ludovico, SCR
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&nd that's not the only time is appears in the
memo. It's impor;ant enough that it appears a second time.
And if I could just, with the Court's indulgence, read this
provision. This is also in the memo. This is the
reasoning of Proskauer's memo, the memo they're cléiming is
what they_reiied on.

THE COURT: All right;

MR. SPAGNOLETTI: "The following circumstances of
the transactions indicate thét the parties to the recent
credit agreements could not.have intended that 0SG and OIN
would engage in the same performance so that they would be
considered co-obligors under the recent credit aéreements."

And then what does it reference? "The statements
of senior management of 0SG, that 0SG would not have
entered into the recent credit agreements and would not
enter into thé 2011 credit agreement had senior management

believed that OIN was responsible for the obligations of

- 05G."

THE COURT; But that just states the obvious. I
mean, I’m'looking at that and I'm listening to your
arguments, but you're stating the obvipus at this point,
because what US company would want to face section 956 tak
liabilities? Of course, that's going to be ;-

MR. SPAGNOLETTI: Your Honor, that's not what

that representation says. It doesn't say that 0SG told us

Laura L. Ludovico, SCR
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that they didn't want to incur tax liability under 956.
Its specific, and it's important that its specific, and it
says, 0SG told us that they didn't intend for OIN to be
responsible for OIN obligations.

THE COURT: Which ﬁhen, if you read it carefully,
would trigger 956 liability.

MR. SPAGNOLETTI: However, if Proskauer had known

at the time it drafted this memo, that this statement of

intention was not true, it wouldn't have drafted the memo.
Moreover --

| THE COURT: Hold on a second. Back up. You just
said -- what did you say again? If Proskauer knew --

MR. SPAGNOLETTI: That the statement of intent
that was provided to it by management at the time that it
drafted the memo was not true, Proskauer would have never
drafted the memo and the company could not have relied on
it. |

THE COURT: But that statement is true. Why are
you saying that it's not true?

MR. SPAGNOLETTI: Let me show you why.

THE COURT: Why?

MR. SPAGNOLETTI: Because this is the point. We
have documentary evidence that we've provided to the Court
in connection with ocur motion to dismiss that conclusively

establishes that this representation of intent by 0SG was

Laura L. Ludovico, SCR
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just false.

THE COURT: Okay. Go right to it.

MR. SPAGNOLETTI: There ére several of them in
our papers; Your Honor. Its Exhibits H, I, J and K. This
is one of them.

So Your Honor, just to explain what this is..
This document was not provided to Proskauer when it drafted
the memo, it was discovered mysteriously by the general

counsel at 0SG a year and a half later, only after things

'started going badly, after he had already told Proskauer,

by the way, that he didn't have any docuhents relevant to
the guestion of intent:. And what this is is significant.
This is the term sheet for the 2006 credit agreement.

THE COURT: Right.

MR.‘SPAGNOLETTI: This is the credit agreement at
issue. 1It's the term sheet being marked up by Clifford "
Chance.‘

THE COURT: Right.

MR. SPAGNOLETfI: Okay. And what the term sheet
says is quite significant. What it does is it has a --

this. is a black line, okay, and it has a section that says,

"Subsidiary Guarantors." And this is what the bank wants.

It says -- what the bank wants is "any direct or indirect
subsidiary of the parent that is liable for the

indebtedness in existence at or coming into existence after

Laura L. Ludovico, SCR
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the cloéiné."

What that's feferring to -- this is, b& the way,
Exhibit H to the Samuels declaration. So what this says is
the banks want guarantees, not from OIN, but from OIN
subsidiaries. Okay. This is the second level of
subsidiaries. -

THE COURT: Riéht.

MR.'SPAGNGLETTI: Okay. That provision is
stricken out,.as is the footnote that goes along with it.
The footnote says, "discuss tax‘implicatiéns of guarantees
from non-US subsidiaries."

THE COURT: Right. Because 1if you strike out.
that, you won't have a 956 problem.

| MR. SPAGNOLETTI: No, Your Honor, that's not

righﬁ. Your Honor, this provision is talking about

"guarantees by subsidiaries of OIN, and not talking about a

guarantee from OIN itself.

THE COURT: Subsidiary is OIN, okay.

MR. SPAGNOLETTI: Right. This footnote says,
"discuss the tax implications of fhat.“,

What does Clifford Chance do in response to that
language in the draft te?m sheet? This is what it does; it
str;kes out the-subsidiary guarantee. section and it puts a
footnote in place, and it says, quoteh no subsidiary

guarantees should be required. ©OSG Bulk and 0SG

Laura L. Ludovico,‘SCR
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International ~~ by the way, 056G Inte?national is OIN --
are the holding companies -of all the group ship 6Qning
compgnies and will be joint and several borrowers under the
credit facility.

So what doesrthat mean? That can only be read
one way, and the only way it can be read is to say that
Clifford Chaﬁce,'when looking at this, said, hey, banks,

you don't need guarantees from OIN, all the subsidiaries of

" OIN, because OIN is jointly and severally liable, which

means that Cliffo;d Chance understood in the éontext of the
2006-credif agreement that Proskauer had no role, that
joint and several meant guaranteg,.which is diametrically
opposed to what the representations were that 035G
management-made to Proskauer five years latef when they
asked Proskauver to do the memorandum.

Remember, this is what the representation was.
"Statements of senior management that 0SG would not have
entered into the credit agfeements and would not have

entered into the 2011 credit agreement had senior )

' management believed OIN was responsible for the obligations

of 0S8G."-

That representation cannot be frue i1f in thei
company's own files, not far from Mr. Edelson's office, by
the way, there's a document like this. And Your Honor, 1

mean, quite framnkly, there have been a number of e-mails

-
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that have been produced.

THE COURT: That document you're pointing to
right now essentially says that OIN -- that Clifford Chance
in its representation of the Plaintiff here told the banks,
you don't need té héve this kind of language in there
because there's joint and several liability attached, so
you, the banks, are in the clear.

MR. SPAGNOLETTI: Right, you're in the clear
because we think -- we, 0SG, believe that joint and several
means guarantee. That's what that means. And that's the
only way to read it.

And by the Qay, if I could show the Court an
e-mail that we found in discovery.

THE COURT: Okay. When you say joint and several
means guarantee -~

MR. SPAGNOLETTI: Right.

THE COURT:. -- that still doesn't talk about the
956 issue, that talks about the lender, whether or not the
lender is going to be able to get repaid. Look, the banks
aren't in the business of giving money out for nothing.

MR. SPAGNOLETTI: That's right.

THE COURT: They want their money back. So they
don't care how you word the language in terms of how they
get their money back, so that you're saying that that just

talks about the guarantee of the money to the bank or the
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lender, hey, don't w&rry about it, you're going té get your
money back because there's a joint and - several
liability issue -- there's a joint -- forget the several --
there's a joint component here in terms of OIN being
jo¥ntly liable for 0SG's debts, so you're covered, don't
worry about it. But you'fe taking from that now, you're
asking me to make a leap of faith in saying that that also
means there is no 956 probleﬁ.

MR. SPAGNQLETTI: No, Your Henor, that's not what
I'm asking you.

‘ Just go back to the representation that 0SG made
to Proskauer. OSG is telling Proskauer, this joint and
several language that's in these credit agreements, we did
not intend ﬁor'that language to mean that OIN was
responsible for the obligations of 0SG. That's what the
representation was, and that was the basis of =--

THE COURT: Can you put that back up, that last

line?

MR. SPAGNOLETTI: Sure.

THE éOURT: Hang on a second.

See, the thipg is that we have -- although we're
talking about perhaps the same type of -- well, there are

two things that are going on here in these blowups that
ybu're showing me. One is with the Clifford Chance

document, that's talking about a workout of a loan, a
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-financing agreement, a credit agreement.

MR. SPAGNOLETTI: Yes.

THE COURT: All right. And what was the
interplay there in terms of what was being discussed.
That's one aspect.

This aspect flows from the fact that now, based
on the joint and several liability iséue here, that that
may now trigger a 956 problem. I'm nof sure from the
Clifford Chance point of view in that transaction that we
saw just a minute ago, whether or not 956 ever even came
up. Do we know that?

MR. SPAGNOLETTI: Well, we do know it. I can
show Your Honor an e-mail, which makes it clear .that it
came  up.

THE COURT: Well, you know, the thing is, when

you talk about e-mails and everything, you get further away

from: the pleadings and more into a factual dispute.

MR. SPAGNOLETTI: I understand. Let me focus on
fhis first, and then if the Court would like to see one
e-mail, I'll show it, which I think makes unmistakably
clear that my interpretation of the Clifford Chance markup
is exactly what Mr. Edelson and Mr. Itkin also believed.

THE COURT: You know, your interpretatioa of the

Clifford Chance markup is your interpretation. Clifford

Chance would strongly probably disagree and say, let me see
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for myself and I don;t need counsel_tq speak fbr me.

MR. SPAGNOLETTI: Let me do this in stages.
Proskauer's memo -- |

THE COURT: Do you see where my problem is
though?

| MR. SPAGNOLETTI: I believe I do, but I think I
can answer it,

THE COURT: Okay.

MR. SPAGNOLETTI: Proskauer's memo has two parts
with respect to the commercial log analysis. It starts
with an analysis of the joint and several language and the
language in the credit agreements generally. |

THE COURT: All right.

MR; SPAGNOLETTI: 'And it conclﬁdeé that that
language 'is susceptible to multiple interpretations.

Step two in the analysis then is, okay, if the
Court 1is going-to get to parole evidence, the only way to
analyze whether 05G would likely win in a litigation

against the IRS over this issue, is -to understand what the

‘ parole evidence is. - Proskauer was not involved in the 2006

credit agreement. It has no idea what the parties to';he
credit agreement intended. It has to ask 0SG, what did the
parties intend? OSG;s response is this -- 08G's

response --

THE COURT: To Clifford Chance?
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MR, SPAGNOLETTI: No, no, this is the

Proskauver -- this is the Proskauer memo.

THE COURT: I know, but that would be also, if
Clifford -- looking at the Clifford Chance involvement in
this, let's just -- you know, we're just thinking out loud
here, at least thinking theoretically, Clifford Chance,
when they saw the joint and several liability issue, you
know, in the prior credit agreements, should have or may
have asked 0SG, well, what did you mean by this? And 035G
should have said that, right?

MR.. SPAGNOLETTI: Quite frankly, I think that's
irrelevant to my point.

All we need to know for purposes of analyzing
whether this representation is true, is when you look at
the Clifford Chance markup, you can look at it Qithout
regard to 956 liability.

THE COQURT: Okay.

MR. SPAGNOLETTI: What did the parties to the
2006 credit agreement intend as a commercial matter, as a
commercial matter, without regard to whether there is 956
liability? This document shows unmistakably that it was a
commercial matter. They believed that joint and several
meant that OIN was responsible for the obligations of 0SG.

THE COURT: I don't think that anyone is arguing

that that's in question. Joint and several is clear what
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MR. HOARD: Yes, Your Honor.

First of all, unlike the -- if the Court has the
complaint in front of it with the June 1 Proskauer memo
attached, I just want to make sure the Court is focused on
this,

THE COURT: Yes.

MR. HOARD: The purpose.of the memo is to analyze
from a contractual éonstruction perspective whether or not
the joint and several language in the credit agreement
means joint and several. This memo begs the very gquestion.
Your Honor; just basically said joint and several means
what it means. Well, not according to this memo it doesn't
mean what it means, according to the memo.

But the point I want to make to the Court
initially is the memo is not addressed solely at the 2006
credit agreement drafted by Clifford Chance. As you can
see on the very first page of the memé, Exhibit A, it's
addressed at the 2000 credit agreement, the 2001 credit
agreement, both of which were drafted by Proskauer, and the
2000 credit agreement, being the one where Proskauer
advised the company to allow the jeoint and several langﬁage
to be added in the first place, and then Proskauer did.the
2001 credit agreement, carrying the joint and several
langane over. The 2005 credit agréement is covered. That

was done in-house at 0SG. The 2006 agreement is covered.
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joint and several means. It is what it is. The only
question is what impact that has on sgctién 956.

MR. SPAGNOLETTI: Your Honor, what we'ré talking
about -here is not what joint and several means, we're
talking about what the inten; was of the parties. We're
talking about the part of the memo that énalyzes the intent
of the parties after there's already a conclusion that
joint and several is susceptible to multiple
interpretations. |

N So-there's two parts to thé'analyéié. The second
part of the analysis is critically hinging on the
representations by OSG management. Those representations
by OSG management simply could not be made, and tﬁe reason
they could not be made is that -that's not what they
believed. Théy believe that dIN was responsible for the
leigations of 0SG. And if that's what they believe, if
that's true, and it has to be true, phen this
representation that they made to Proskauer is false.

If that representation is false, it all falls
down. Yéu can't rely on a memo that;s false, and you know
it's false. And they did know it was false because the
documents that sﬁowed they knew it was false were in their
own files.

' THE COURT: Your response to this with the

Clifford Chance markup?
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It was done by Clifford Chance.'

And then it also includes, Your Honor, the 2011
forward start facility that was started up at the end of
May that was drafteq by Proskauer and also iﬁcludes the
joint and several language. And as the memorandum itself
states very clearly, the joint and sevéeral language in all
five of ﬁhose credit agreements is essentially the same
language. And in footnote 52,'I believe, Your Honor,
footnote 52 to the memorandum, Proskauer acknowledges in
the little four parens thére that the drafting of each of
the successive recent credit aéreements were based on an
earlier version of the recent credit agreements. That is
to say, they admit that the one agreement that was done by
Clifford Chance in 2006 was actually based on their own

agreement, and so when they go to 0SG, Your Honor, and they

~ask 0SG, what was youi intent when you made this change in

2000, there was no one better situated to know what the
intent was than Proskauer themselves.

And so it's kind of just almost ridiculous that
they're going to the client who, by the way, they're really
gbing principally to a.group of.four people, only one of
whom had anything to do with the 2000 credit agreement and
who had no recollection of this change  in the 2000 credit
agreement. |

THE COURT: These problems all arose when you
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started doing the forward. start facility. That's when

everything started to come to a head because that's when

. the lenders themselves, the guys who are giving you the

money, of course, ﬁhey're going to read over every single
word in the agreement, because they want to make sure that
they're going to get paid and not somebody else getting

paid ahead of them. And that's where the joint and several

‘issued popped up. All right. Everything was fine until

2010 when you started working on this forward start
facility égreement. That's where it all came to a head.
MR. HOARD: At the end of 2010 Proskauer was
retained to draft the forward start facility.. The forward
start facility from day cone contained joint and seve;al
language. The commercial finance lawyer at Proskauer, who
is a very skillful léwyer, I'm sure very capable, never
said a word about joint and several being a problem. He
never said a word about it. About four months latef, as
the drafting process was drawing to a close, essentially at
the 11th hour before it was finalized, the commercial
finance lawyer at Proskauer asked his tax iawYer, Rlan
?arnes, who was the p;incipal outside tax adviser for the
company, please take a look at this, -not to look at it for
a 956, but just either there hight héve been some other
specific issue or just generally from a tax lawyer's

perspective.
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Alan Parnes looked at it, took one look at it and
instantaneouély séw there was a broblem from a tax
perspective. He alerted the company. The company says,
this could be a big problem. Theylsgid, don't do anything
yet.- Parnes says, don't do énything, let me talk to my
people at Proékéuer. Within two or three days Proskauver's
Peter Samuels, who wag the engagement partner at Proskauer
for 0SG, reported to the CFO of 05G, Myles Itkin, they
reported there is no problem, basically it was a big
nevermind. |

0SG asked Proskager to memorialize that advice in
a written memorandum setting forth their rationale for
getting to that conclusion, and that is Exhibit A to the
complaint. So what you have -- and so now the basis for

dismissiﬁg -- the basis for the motion to dismiss the claim

.based on the 2011 memo is essentially that it was based on

misrepresentations madé by the'company to 0SG --
THE COURT: My guestion =--
MR. HOARD: -- I mean to Proskauer.

'THE COURT: The éuestion I have to you is, when I
read your complainf and we had the 2010, 2011, all of these
problems all of a sudden popping up because the lenders for
the forward start facility agreements raised this issue,.
but ultimately, at the end of the day, the drawdown wasn't

from the forward start facilities, it was from the 2006
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credit agreehent. That's where .the drawdown came in, so0
that all this other stuff that happened with the forward
start facility, you know, it's a good storytelling, it's a
good story line, but ultimafely, your liaEilities flow from
the fact that you did the drawdown or you took money out as
a result of the 2006 credit agreement, and that's where the
problems all came up, and that's where you have the
situation, and that's one where he's arguing, Qell, wait a
minute, if you look at the 2006 credit agreement, they
talked about what they struck out, so that really, it has
less to do with Proskauver and more to do with what you
guys, the Plaintiff, did with Clifford Chance.

MR. HOARD: Actually, I don't think that's the
case at all, Your Honor. Remember what we're talking about
here.

THE COURT: See, I did get what you're saying.

MR. HOARD: We have a 2006 credit agreement,
which is in effect, and it's running to the end of 2013.

THE COURT: Yes.

MR. HOARD: Okay. We have that in place. It's a
$1.5 billion unsecured line of credit. .

THE CQURT: No dispute.

MR. HOARD: And it's in place. And then the
forward start facility is simply being negotiated and

signed up in anticipation of the 2006 credit agreement
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coming to its conclusion at the énd of 2013. So they're
just getting ahead -of the curve.

THE CbURT: Yes, they're getting ahead of the
curve, but you never had to draw any -- there were no
monies that flowed to the Plaintiff as a reéult of the
forward start facility agreément.

MR. HOARD: None.

THE COQURT: And now, that memo that you got in

2011, June 2011, arose out of this forward start facility

dispute or contention and had less to do with the 2006
problem becausg at ﬁhat point, you know, you didn't think
to connect the dots perhaps.

MR. HOARD: That is not the case, Your Hcnor, and
you've got a misunderstanding of the facts there, I think,
if I may.

| THE COURT: Okéy.

MR. HOARD: Here is the situation. The forward
start facility was the impetus for the_recognition cf the
joint and several language.

THE CQOURT: Right.

MR. HOARD: No question about that. Alan Parnes

saw it and said, we've got a problem, we got at least a

.potential problem.

THE COURT: Right.

MR. HOARD: But the problem is not with the
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forward start facilities per sé, because even though it was
signed up, it never even went into effect. So the problem
is that the joiht and several language exists in the
current credit agreement, as well as the predecessor credit
agreements going back to 2000.

- So what Proskauer does with the memo is they are
advising the company that under the egisting credit
agreement that contains the joint and several enclosure;
you do not have a problem.

THE COURT: Including the 2006.

MR. HOARD: And if you just flip to the last page
of the memo, not -- excluding the appendix. It'é page 13
of the memo.

THE COURT: Right.

MR. HOARD: If you go to that last page of the
memo, you can see what the' final opinion is of Proskauer.
And remember, the recent credit agreements is defined as
the 2006 agreement and the 2005 and the 2001 and the 2000,
It's not -- the forward start facility is not included in
the_definition of the recent credit agreements. It is
included in the definition of credit agreements, which 1is
complicated, but they're‘talking -- they're not even
talking about the forward start. The memo is not directed
at the forward start facility, it's directed really at the

2006 and the predecessors. And that's the deal.
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So they get this memo from Proskauer. Remember,
Alan Parnes says, I think you might have a problem under
the 2006 credit aéreement. And we say, we'll get to the:
bottom of it. Tell us, do we or do we not? And they
report back, nevermind, you don't have a proslem, you can
continue to draw down under the 2006 credit agreement.
That's the advice that the company is given. The advice
that Proskauer gives to OSG is you do not have a problem
undér your existiné credit agreement and you can continue
to draw down on it in reliance ﬁn our opinion.

THE COURT: The problem with the arguments that
you're raising right now is the fact that when you're
dealing with a legal malpractice.issue, I'm usually dealing
typically, with one law firm, one law firm froﬁ beginning
to end that did the work. What's uniqde about this is that
you have another major player in this event here. In 2006
you went out and got Clifford Chance to negotiate the.
credit agreement for you for the 2006 credit agreement,
which is also now the basis of this section 956 problem, so
that perhaps you may be rigﬁt saylng that that Juﬁe 2011
memo that Proskauer wrote up was wrong, in your own words,
dead wrong, but at bottom, when you're talking about légal
malpractice now, the question is, is that, well, was it
more to them or was it more-to Clifford-Chance, because 1

don't know exactly what Clifford Chance's relationship with
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you guys-was‘at the time when you were negotiating thig
type of document or negotiating this type of financing,
because I have this mérkup here that throws into question_a
lot -- it raises a lot of questions about, weli, what
éxactly happened with you -- I mean, you guys are
sophisticated business guys. I mean, you know from the
complaint throughout the entire hiétory of the existence of |
this company was to always maintain independence pf your

foreign subsidiaries so that you wouldn't have to incur tax

' consequences as a result of section 956, which has been on

fhe books since 1962.

So that was always in'your mind, so that now you
hired Clifford Chance, ancother player in this history here.
I don't know what happened, so tﬁat you're trying - yod're
alleging these incredible facts against Proskauer. Fine. |
Bﬁt there's a little bit of a‘wrinkle there becausg usually
typically, when I get a legal ma}praétice claim, I don't
get anybody interfering with the relationship, but in this
case I've got a major player that negotiated the agreement
that caused you these problems.

The faciliﬁy stuff that happened in 2000 and
2011, that just brought to bear or brouéht up the issue of
this joint and several liability so that everybody can then
at that point say, oh, no, we got a problem. But the

bottom line is that, okay, assume there's a problem, assume
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that they messed up, but the problem is there's a line here
and there may be a cut in thé line there in terms of the
liability, perhaps. I'm not saying there is, but. there may
be a cut there. 1In this complaint here, I don't hear
anything about Clifford Chance's involvement in the 2006
agreement. |
MR. HOARD: I think the complaint doesn't name

Clifford Chance, I don't believe. They indicate that

‘Proskauer did not do the 2006.

THE COURT: Yeah, but I don't know, but that
didn't really -- I mean, that's something I kind of was
questioniné about because you also said at some point that
you aiso internally created, or at léast used as templates
the prior credit ag&eements to continue the ZOOi and 2065
credit agreement, I believe. You used those templates.

MR. HOARD: I think I can address your concerns,
Your Honor. |

THE COURT: You see where my problem is a little
bit?

MR. HOARD: I do.

THE COURT: 1It's a little bit of a problem.

MR. HOARD: The problem you're describing, you
know, before I got a little befter versed in New York law
in particular, the problem you're describing is one of

comparative fault. I mean, how'do you allocate
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responsibility here to Clifford Chance for not catching it
in 2006? How do you allocate the responsibility to
Proskauer for affirmatively advising you that it was not a
problem in 2011, which is the focus of our claim?

THE COURT: But they're advising you it's not a
problem in 2011 without the benefit of knowing what
Clifford Chance did for you, so that their advice is
suspect. Well,it's only suspect because they're
contending, we didn't know about this, we didn't know about
this until the eleventh hour what Clifford Chance did,
because had we had known that this was the markup, we
wouldn't have issued.that 2011 memo, because there's no way
on God's earth that we would be that stupid.

MR. HOARD: Let me just tell you that I think you
are reading a little too much into the --

THE COURT: 1I'm not reading anything, I'm just
reading what I have in front of me.

MR. HOARD: All you have in front of you is the
2006 term sheet ~-- the 2006 term sheet{ the first page of
that, that was the 2006 credit agreement in which the
company was represented by Clifford Chance. This document,
you know, we're not doubting the authenticity of it, Your
Honor, but we don't know whose handwriting it is, we don't
really know much about that document or the exact timing of

it. We don't know -~ we're not -- you know, it came from
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our files.

| What I would point out to Your Honor is that the
argument that Mr. Spagnoletti was making is that this
document utterly refutes the allegation in the complaint as
to what the compény reéresented regarding 0SG's intent in
2000 when the change was made.

THE COURT: There's no doubt that your
allegations are here that based on this 2011 memo that
Proskauer issued, that you went ahead and did the drawdowﬁ
on the-2006. No question. The only question I have and
the dilemma that I'm facing now is that 2011 memo, is it
accurate, because Proskauér's intenfion is that there is-
something now on the record, documentary evidence that
shows the 2006 markup, the 2006 credit agreemenf here
that's been marked up, we didn't know about that? Their
position is, unless -- and it's not alleged here that they
knew about this. |

You jusf7simply said that Proskauer didn't do the
2006 crédit agreement, but you didn't say in the complaint
that another major law firm did the 2006 credit agreement,
this is what happened, and that Proskauer, when they issued
the 2011 memo, based on the green light go ahead and
drawdown on the 2006, knew of this. They're saying we
didn't know about this.

MR. HOARD: Now, when you say this, I'ma little.
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unclear.

THE COURT: This meaning, Clifford Chance's --

MR. HOARD: That particular document?

THE COURT: That particular document.

Letfs look at it broader. They didn't know the
details of that.transaction surrounding the 2006 credit
agreement, so that that 2011 memorandum that they issued,
even though it talks about all of the other Fredit
agreements, so forth and so forth, the damages flow from
the 2006 credit agreement drawdown, not from all of the
other -- all the other credit agreements and all the other,
you know, red -- let's just say all of the other credit
agreements, that'sogooq storytelling. That's nice to tell
me what happened. That gives me the flavor, but the bottom
line is the damages that flowed from what's happening here
now, unless I'm mistaken, is from your drawdown of the 2006
agreement. And that 2006 drawdown, you're telling me --
you're alleging was based on.the 2011 memo that Proskauer
gave you and said, go ahead, we're giving you the green
light. And:you're saying that that was dead wrong. Well,'
they're saying, yeah, it's dead-wrong because.you didn't
tell us everything that you needed to tell us for us to
write that memo.

MR. HOARD: And that's what they're saying, Your

Honor, and that certainly raises a fact issue, and that's
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going to be théir defense when we go to trial.

THE COURT: That's not a fact issue, that's a
pleading issue. You got to plead that. You got to plead
that somehow that they didn't need to know that, they
didn't need to know about the 2006 transaction to issue the
2011 memo, because we know és lawyers in the legal setting
that .you have to -- you give opinion based on what you know
or what your client tells you, and that if your ;lient
doesn't tell you something and you issue an opinion based
on whatlyou know and it turns out to be inaccurate, how can
you hold the law firm or lawyer liable for that when it
wasn't disclosed to them, all of the facts?

MR, HOARD: Your guestion answers itself. If the

Tepresentation -- if the documents contradict what was

said, then you have something to talk about. f'll go
through. these documents with you and show they don't
contradict. They do not contradict --

THE COURT: OQOkay.

MR. HOARD: -- what the company told.

First of all, Your Honor, you have to, of course,
focus on the.allegation in the complaint. The allegation
in the complain; is that the oﬁly representation made --
two ;epresentations made to the company. One was, we
looked through the files and we couldn't find it. Not that

there are none, but we looked and we didn't find them.
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fhese things habpen.
The segond.one is that the 0SG intended -- back
in 2000 when the change waé made originally, that 0SG did

not intend to trigger 956. That's a big no, right? I

- mean, even Proskauer acknowledges that. That's our only

allegation, and the complaint says that's the only
representation that was made; And that's what the 0SG
witne#ées are telliﬁg us. - But Proskauer'aidn't peint to
their-memo and say to tﬁe blowup of what their
represehtation was, which says, after we advised you over
tﬁe.years that you‘can't guarantee -- you know, fofeign
subsidiaries can't guarantee the US parept's debt, after
we'vé told you‘that for many years, you told us that you
didn't intend for‘OIN to be a guarantor. |

THE COURT: Right.

MR. HOARD: All right. And that's it. That's
what their spin on the representation is. We say that
wasn't. actually said. We don't say it's not true, but they
didn't say it. |

But now; let's look at that in the context of the .
four documents. I th;nk this hand-up that Mr. Spagnoletti
gave you in his blowup§ only addresses three of them, i
think, Your Honor, but if you flip over.to - I'm'going to

take you in chronological order, if I could. I tell you

what, I might hand you up -- Your Honor, I might hand you

- Laura L. Ludovico, SCR
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ub my copy.

THE COURT: Okay.

MR. HOARD: .May I approach?

THE COURT: Yes.

{Document was handed to the Court.)

MR. HOARb: Let's go and let's -- Exhibit H is on
the top, Your Honor, but let's put'it.on theibottom because
it comeé last chfonologically.

THE COURT: Right.

MR. HOARD: Exhibit I, as you can seé, is a
March 29, ‘2000 draft of the 2000 cfedit~agréement, the one
drafted by Proskauer.

THE COURT: Right.

MR. HOARD: And wﬁat you see here -- this is --

remember, the Defendants have only put forward four

documents that they contend utterly refute under the

relevant statute our allégations-in the complaint, and
thus, defeat causation. And if you look at this first one,
Exhibit I, I'll go down to the one in the body of it first,
but it -- basically, the words jointly aﬁd severally are -
struck ouf and the word no is written to. the right. What
does that tell us? That tells us that someoné at 0SG
initially at least, resisted the change. Remember, as it's
pled in the complaint, and it's not denied by Proskauer,

that the preexisting credit agreements were several only
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Wl

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

44

Proceedings

with an OSG guarantee? That was the preexisting structure.

And so you got.to keep in mind the 0SG guarantee,
because when that word shows up, it's in the context of
08G. But all that shows ybu -- all this document shows,
Your Honor, is that 0SG initially resisted the change.
That's understandable to some extent. The notation up in
the right-hand corner that's X'd out, and I think the X-out
is5 significant, it raises a éuestion, and it says -- as I
read 1it, Your Honor, it says: ‘“"Different accounting/tax
treatment, joint and several/0SG guarantee."”

So it's just asking the question; all right, so
the lenders want us to make a change f;om several to joint
and several. And then tﬁe person at OSG is saying, does
this have any different accounting -- will that result in

any difference of counting for tax treatment? We know,

Your Honor, that what that -- what does that tell us? That

tells us that the smart guy at OSG asked a question.

We also know from the memorandum, Your Honor,
itself, Exhibit A to the complaint, this footnote 57,
Proskauer acknowledges that its partner -- he's not named
here, but it's a gentleman by the name of Jim Waddington.
Mr . Waddington is no longer with the firm. He was
representing OSG in connection with the 2000 credit
agreement. And what this footnote purports to tell us is,

is that Proskauer's time records, Mr. Waddington's time
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records, reflect that he cqnsidered the tax implications at
the time.

THE COURT: I doﬁft think there's a dispute with
respect to -- first of all, I don't think there's a dispute
about the ramification of joint and several as it's applied
to section 956. However you want to word it, it looks'like
there is tax liability if use the terms joint and several,
okay? ‘

With respect to the 2000 and 2001 'drafts, you,
yourself, said you're not looking at pursuing any claims
flowing from the 2000 and 2001 credit agreements, which is

where the change all of a sudden out of nowhere came with -

.the joint and several. The issue then becomes afterwards.

As you're geoing along doing your business now with the
joint and several liability clause since 2000, since 2000,
it's in there now, so that everything is happening, and so
far there are no tax liability or tax issues so far. We
had that pre 1987 $400,000,000. That's not on the table,
right? You're not looking to pursue damages for that,
right?

MR. HOARD: Well,.to the extent that it's been
brought up, but you've got to remember, Your Honor, the IRS
only goes back so far.

THE COURT: Thank goodness for everybody for

that. Ten years, as they say.
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So, okay. So then we're looking now at as we're
moving along in our relationship, then we hit 2006 where
you have to redraft because prior to 2006 you, yourself,
say that we did self -- internally we did -- in 2003 and
2006 we -- hang on a second.

In paragraph 41: "OSG subsequently entered into
several additional unsecured credit facilities between 2003
and 2006. OSG negotiated and documented the 2003 through
2005 credit agreement as being in-house. Although
Proskauer did not represent 0SG in connection with the
negotiation and documentation of these credit agfeements,
Alan Parnes at Proskauer continued throughout this time to
be 0SG's principal tax adviser, including with respect to'
ongoing issues related to foreign shipping income taxation
under sub part F and section 956. Morepver, 05G used the
joint and several structure of the 2000 and 2001 credit
agreements drafted by Proskauer as templates for the 2003
to 2006 credit agreements, all of which followed the joint
and several structure of the 2000 agreement originally
negotiated and drafted by Proskauer.™"

Okay. Still moving along.

In paragraph 42: "In early 2006, 0SG, OBS and
QOIN entered into a $1.8 billion unsecured credit facility."

And that's where you use Clifford Chance.

MR. HOARD: Yes.

Laura L. Ludovico,. SCR
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THE COﬁRT: Iﬁ paragraph you don‘t tell me in
paragraph 42, because when you'said you did mention it, it
doesn't tell me Qho did that. |

MR. HOARD: Pardon?

THE COURT: It doesn't tell me who did that.
Who, helped you do that? It doesn't say it. There's no
allegation there. |

So we're moving along now still, so that we get
now fast forwarded. The 2006 credit agreement is in play.
We fast forwarded to 2010 where you do now the FSF
agreements, and the lenders are all going bananas saying,
theré's no way we're going to lend you money if you got a
joint and several liability clause in that 2006 credit
agreement or in all these credit agreements..

MR. HOARRD: That's not correct, Your Honor.

THE COURT: Okay.

MR. HOARD: The forward star§‘facility éctually
gets signed up. There is no pushback on the joint and
several language during the negotiation of the forwgfd
start facility itself. It geté signed up in the end of
May. .The first draft comes May 9. There's internal
discussion about whether we should go ahead and make a

change because Proskauer is telling the company it's not a

problem. They decided to just go with it. Again, the same

language as in the 2006.
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Now, fast forward to the following ye;r. The
shipping industry is in a downturn. That's when the
lenders raiseAit.

THE COURT: No, but wait a minute. I thought in
your coﬁplaint you said that the lenders -- that the FSF
lenders. raised the issue prior to you executing this, aqd
that's where the problem came in, and that's at - |
paragraph ——‘unless I read it wrong, I .saw it in paragraph
52 and 54. That's when the problem came up.

MR. HOARD: No, Your Honor, it came up the

‘following -- I think the first time that any lender raises

the question is in Juné of 2012, and it's --
| THE COURT: That was Parnes. He looked at it and

he reviewed it and he recognized that there was a problem.
MR. HOARD: Exactly. - And he's the only one that

recggnized the problem. He alerted the company and then

that led to the memo where Proskauer told us, nevermind,

you don't have a problem and‘you can continue. They |

specifically affirmatively told the company, you can

continue to draw down. That's the negligence that gives

~rise to the claim for damages arising out of the 2011 memo.

It's the advice that you're still -- 0SG, you don't have a

problem under this. Even though Clifford Chance drafted

it, we don't care who drafted it, you don't have a problem,

it doesn't create a problem for you and you can continue to
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rely on 1it.
| The only defense to that claim --

THE COURT: Because that ﬁemo is not only talking
about 2006, but it talks about every year.

-MR. HOARD: It is. But the only defense that
Proskauér has ‘asserted here, ;nd Your Honor is helping them
out a little bit perhaps, but that's fine, they're.smart
guys and they'll come on all of these arguments themselves
eventually, but the only defense that -~ the only basis for
the mot;on to dismiss that part of our claim is that we
couldn't rely on the memo because we made false
representatioﬁs to them, and we didn't make false
representations to them.

‘What we allege' in the complaint is, in fact, the
trutﬁ. They say these documents refute some other version
of the representation.“ They simply do not refute the
allegation in the complaint. They do not refute even‘the
allegation as Proskauer cast it, which is -- the allegation
that Progkauer cast it, it said.fhét there was no intenﬁ
for OIN to_be a guarantor. And if yoﬁ'look at these
documeﬁts, even the 2006 term sheet, Your Honor, which is
the Exhibit H, the one that you were focused on, thé
Clifford Chance one,. if you look at that. document fairly,

you'll see there's no way to construe that document as

being inconsistent with the negotiation that OIN didn't
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intend to be a guarantor.

If anything, the exact opposite is true, because
what's happening here is a lender is asking for guarantees,
albeit guarantees from the OIN subsidiaries and not from
OIN. And the answer is, no. So how can that possibly be
inconsistent with the representation as Proskauer spins it
that ;here was no intent for OIN to be a guarantor? There
was no intent for OIN to be a guarantor.

The problem here, Your Honor, is that nobody
connected the dots, not Proskauer, not 0SG, until
Proskauer's tax expert looked at it. The dots being that
joint and several language would be treated like a
guarantee, which would trigger $56, and that's the
situation.

THE COURT: All right. I got it. Okay.

What's your response?

MR. SPAGNQLETTI: Your Honor, thank you. Just a
couple of pointg.

First, Mr. Hoard repeats again and again that
their allegation in the complaint is different than what
we're claiming the representation was that 0SG made. The
problem is that --

THE COURT: What I've stated on the record, 1is it
clear to you that I)understand what you're arguing to me?

MR, SPAGNOLETTI: I .believe so, Your Honor. If I
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could -- maybe I can move on and juét make one‘corollary
point.

THE COURT: Yes.

MR. SPAGNOLETTI: Just tb go back to where we
started and ‘I think I'll sit down. Your Honor, they've
alleged two acts of malpractice again. We spent most of
the day talking about this memorandum that was prepared in
2011 that contained the representations. These
representations are in the memo?andum that's attached to
their complaint. So it's incorporated by reference to
their complaint. They can't allege a representation
different from what the memorandum itself says that they
represented. Either they actually did make that
representation and its wrong or they didn't make that
répresentation and religd on a memo that they knew did nat

accurately reflect what they told Proskauer. So either

way, they have a problem.

But going back to the initial.point, You} Henor.
There's also an allegation about the 2005 check the box
advice. Thét's a completely separate allegation about
completely separate conduct, and tﬁere is no, I think,
viable theory on which tﬁey have continuous-rep&esentatioh.
So for independent reasons, that claim should be dismissed

as well.

THE COURT: I have a question to ask you. Let me
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ask you as well.

MR. SPAGNOLETTI: Sure.

THE COURT: I'm looking a this memo, this June
2011 memo that we're sort of like hopping on. You got-an
exculpatory clause in here somewhere saying that it's based
on the information that we know that you told me and you
promised, or at least you represented to us that what you
told us was accurate? You got anything in this memo to
sort of give you an out?

MR. SPAGNOLETTI: Your Honor, this is not a
formal opinion, it's a memo to the client, which is why it
doesn't have that type of language. However, if you read
the whole thing, you can make no mistake that the reasoning
in the memo is based upon -- substantially based upon the
representations the client made. If the client couldn't
make those representations, the memo coula not be drafted.

THE COURT: But to his point, the Plaintiff’'s
counsel's point, this is just not the 2006 credit agreément
we're looking at, we're looking at going back to the old
credit agreements up te the present credit agreements, and
we want generally Qn assurance from Proskauer that'this
joint and several liability issue is not going to be a
problem. We didn't go to Clifford Chance because they're
not our tax experts. We went to Proskauer because you were j

our tax experts for 30 years, you know exactly what we're
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tying to do, you know exacﬁly what we're trying to avoid;
we're trying to avoid péying the tax man for a foreign
subsidiary's ‘income. That's what it is.

It's nét asking you to say, tell me about my 2006
credit agreement because then I would agree with you at
that point, well, how can I give you‘an opinion about a
2006 credit agreement if I had nothing to do with it? But
they want, in a general sense -- nét just about the 2006,
but they want in a éeneral sénse, tell me what your opinion
is abouthjoint.and several and the impact that it would
have on section 9562 And your opinion is contractually
saying, don't worry about it, we're okay, because if you.
look at the parole evidence, your intent was always never
to have to have 956 liability, so we're covered.

So the bottom line is, is that that kind of
opinion to me, you know, that's well and fine, but at the
end of the day, gueﬁs who gets to decide whether or not 956
applies? The IRS." ‘

MR. SPAGNQLETTI: Your Honor --

THE COQURT: Right?

MR. SPAGNOLETTI: That's right.

Your Honor, just a couple of points in response
to those questions. |

THE COURT: Let me finish.

The last point is so that when we get this memo,
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10
11

12

13

14

15
16
17

18

19 .

20

21

22,

23

24

25

26 .

54
Proceedings

it finally said we get some assurances they feél okay about
it, and they say, let's do the drawdan on the 2006 credit
agreement. We get the money. Boom!' The next thing you
know, all hell breaks loose.

MR. SPAGNOLETTI: Right. So, Your Honor, Jjust a
couple bf points. |

First of all, the memo doesn't say, quote, don't
worry about it,  you're not going to incur liability. It
says you should prevail if this were litigated agéinst thé
IRS. That's different from --

THE COURT: 1It's a matter of semantics in a’
sense.

| MR. SPAGNOLETTI: It's iﬁportant.

But Your Honor, I go back to the poin£ that the
Court Qas picking up on earlier. What they're doing here
is attempting to booﬁsfrap advice from 2011 bnﬁo a problem
that began in 2006 that had no role for Proskauef
whatsoever. And if theif allegations in the complaint and
all their damages in the complaint all floQ ﬁrom the 2006
credit agreement, and if the drawdowns that they made were

from the 2006 credit agreement, it's then their burden to

'properly plead that they relied on Proskauer's advice in

2011 with respect to drawdowns under the 2006 credit
agreement that was negotiated and documented by a different

léw firm, Clifford Chance.
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Now, this memo --
THE COURT: They did say that.

MR. HOARD: We did.

THE COURT: Wait a second. I highlighted that.

Hold on a secoﬁa. Now you're going to make me find my

notes. Hold on a second. There it gdes right here. No,
that's the Qrong one. Hold on a second. Starting from
paragraph 69 going forward; 69, 70, 71 and 72. And
specifically in paradraph 72: "Had Proskauer properly

advised OSG of the tax consequences of the joint and

- several structure 6f the credit facilities in 2011 and in

‘2012, 0SG could.have and would have completely avoided the

section 956 inclusion tax resulting fromﬁits post-May 2011
&rawdowns on its existing credit facility."
And that would be the 2006 credit facility.
“In.addition,.Proskauer‘s improper advice_to 05G
management Ehat it was not necessary for 0S5G's management
to disclose the poteﬁtial tax issue to the 0SG board or the
committee, independent auditors or the regulators deprived
the board of the opportunity to assess the issue itself
un;il the board was first advised of the issue on
September 20, 2012. Proskauer's advice td 0SG in 2011 and
2012 concérning the interpretation of the credit agreements
and their resulting adverse tax effects to OSG.was'a direct

and proximate cause of at least $120 million of damages 0SG
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seeks to recover herein."

So they make -- whether or not they can prove it
is another story, but --

MR. SPAGNOLETTI: I was just saying that's just a
foundation for my next point, Your Honor. 1I'm sorry, I
wasn't disputing that. I'm simply saying, if that's their
alleéation that all of the damages flow from the 2006
credit agreement, then what they have to do is connect the
dots, and they‘don't know, because this is‘the memorandum
that Proskauer gave. It's attached and it's incorporated
by reference.

THE COURT: Got it.

MR. SPAGNOLETTI: Your Honor, this memorandum is
not merely about the 2000 agreement, the 2001 agreement,
the 2011 agreement, it's about the 2006 agreement as well.
In connection with the 2006 agreement, there were documents
that were not provided to Proskauer that directly
contradict this representation, and that is the term sheet
that I showed the Court before.

THE COURT: Well, then, you know what, isn't that
more subject to discovery and some sort of behind the
pleadings, rather than for me at this stage in the game
saying, you didn’'t, you didn't, you know, it's not there,
good-bye? Because at this point it's going to require a

lot of factual analysis here as to what did they know --
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what did O0SG know, what did they tell your guys, and how
did your guys decipher or digest the information? You know
what, when it comes to taxes -- and let me tell you,-I
avoided taxes in law school -- those are very complicated
and very discreet‘issues, so that you have to be very clear
as to what was going on and what was said in all of those
meetings, and I can't help but -~ I can't ignore the fact
that there waé a 30-year tax relat;onship between froskauer
and the Plaintiff, so that you don't need to ask your
client the same thing three, four, five times if you had a
30-year relationship, because at that point the client is
going to say, what's the matter with you, why do ybu keep
asking me if I like my eggé o&ér eaﬁy or scrambled? For 30
years I{ve haa them scrambled all the time. I mean, there
are certain things that are just known or understocd, so

that when you'point to this now or you're-relying on

this -- and I'm not saying it's not good stuff, but it
~ requires a lot of -- a little bit more digging into at this
point.

MR. SPAGNOLETTI:  Well, I disagree, and'the
reason I disagree is that it's actuaily much more simple
than that.

THE COURT: If T have a dollar for every time a
lawyer told me it was simplé, I woulﬁn't be sitting here.

MR. SPAGNOLETTI: Maybe it's simple to me.
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THE COURT: Of course, it's always simple to the
person making the argument.

MR, SPAGNOLETTI: Proskauer included the client's

Tepresentations in its memo. It didn't do this by

accident. It didn't do it for no purpose. It did it
because it was part of the analysis.

THE COURT: 1It's called CYA also.

MR. SPAGNOLETTI: Well, it's called, I think,
analyzing the isgue and identifying the factual
representations that were made.

THE COURT: Like I said, at the end of the day,
when you take the sum and substance of all of these
allegations and what the -- there was one point here and I
circled it, where on paragraph 56 it was saying here:
"Shortly after speaking to Artzin, Itkin spoke to Samue;s,
who are two Proskauer attorneys, and conveyed that 0S5G
needed to fully understand from Proskauer whether OSG had a
section 956 tax problem, and if so, the magnitude of the
problem. That is Proskauer needed to get.to the bottom of
this issue. By this time, Proskauer and Parnes had already
researched the tax issue, and unknown to 0SG, and informe@
Samuels that there was no tax solution.”

And my notes here say, we have a problem. So
that at that point there was a lot of factual stuff going

on here now, in that when that issue came up and that when
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this memo had to be written, there were already problems
that you knew. So regardless of what was being represented
to you, there may have been a tax problem and there was no
tax solutioA no matter what you wroté in your memo.

MR. SPAGNOLETTI: Your Honor, the memo is the
advice about the potential tax problem. The memo concludes
that you should prevail against the IRS.

THE COURT: But this goes contrary to paragrabh
56 where they're alleging that you guys, Proskauer, said
there was no Fax solution, so whatever memo you wrote,
there was no tax solution.

MR. SPAGNOLETTI: No, Your Honor. There is no
tax solution means that under the tax code alone you caq't
get to the right result, but the only way to get to the

right result is by looking at the commercial law. And

that's what the documents show, Your Honor, that this was a

commercial law analysis, not the tax analysis. The tax

conclusion waﬁ'driven by the commercial law cénclusion.
THE CQURT: The probklem, if you had just taken
your memo hEre,-this lengthy memo, and you just told the
client, there's no tax solution, the client at that point,
I don't know, conceivably would have said, you know what}
then we're not doing the drawdown in 2006. That's the end
of .it. And you would have avoided all these problems at

this point --
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MR. SPAGNOLE&TI: Your Honor, that's -~-

THE COURT:_ -- because it'é a simple -- I don't
know how you want to interpret no tax-solution, but to me
it's very simple'——‘

MR. SPAGNOLETTI: Your Honor

THE COURT: -- no solution. You can't get around
it. So when you writé-all of this up in your 2011 memo
saying, you may prevail if you do this, this, this and
this, but then they have an allegation saying that you guyé
know that there was no éolution no matter what you said.

MR. SPAGNOLETTI: Your Honor, if I could explain.

"THE COURT: Yes.

MR. SPAGNOLETTI: Okay.

~ THE COURT: Well, now that you're e%plaining, get
beyond the pleadings.

MR. SPAGNOLETTI: No, I don't think so. Look, I
think this is cgnsiséent with what the pleadings say.

MFJ Parnes, whoiis a tax lawyer, reviews the credit
agreement. He's the one who spots this, and we talked
about no good deed goes unpunished.

‘ THE CQURT: .You ain't kidding.

MR. SPAGNOLETTI: - He spots the issue, okay?

THE COURT: Also, the self-reporting to the IRS,
no good deed goes unpunished there either.

MR. SPAGNOLETTI: What he does is analyzes the
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.issue.from a -tax perspective. Remember, 956 does not use

the phrase joint and several. 956 says guarantee,
| THE COURT: Right.

MR, SPAGNOLETTI: So there's a question about,
putting aside what‘gas meant, putting aside what the words
mean from a commercial law perspective, does thé-fact that |
there's a differeﬁce between what the tax code says and

what the language in the credit agreement says give you the

" possibility of making your'argument?

The analysis that Mr..Parnes‘engages in is set
forth in the first half of the memorandum; but thaf‘s not
ultimately persuasive to Proskaler, because the purpose and
intent of section 956 is to look beyond form to substance.
So the only way to ahalyzé the issue 1is to look from a
commercial law perspective, which is what the rest of the.
memo adaresses.

THE COURf; I'm going to break it down really
simple, and maybe.this is toé simple in terms‘of Qhat I see
of the‘facts here alleged in this complgint.
| After all of these ailegations in this complaint,
énd‘there‘s‘a lot, in terms of the relationship and the

history here, at bottom it centers around the 2006 credit

~agreement. They want to know whether or not tﬁere's a

problem with the joint and several language in there, so

they ask you. 7You say in your memo, based on what they

Laura L. Ludovico, SCR
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told you, all right, that we, they being the Plaintiff,
that we never intended to have our foreign subsidiary to
guarantee our loan.

You write this memo saying, go ahead, you're
going teo prevail ultimately because -- you may or you
should prevail -- you should prevail on the IRS should
there be a section 956 problem. So based on that 2011,
they draw down, they do the drawdown. And then after they
do the drawdown, theyrhave later on all these issues pop up
that, in fact, there is a problem and the fact they did a
self-reporting --

MR. SPAGNOLETTI: Your Honor, there's no --
that's not factually accurate and the allegations don't say
that.

They're claiming that this statement by Mr.
Parnes is somehow relevant. That statement by Mr. Parnes
was from an e-mail that was seng at the time that they were
drafting the 2011 memc. He was working through the issues.
He didn't tell the client a year later, our memo is
unreliable, don't rely on it. He didn't do that at all.

In fact, Proskauer was working on converting the memorandum
to an opinion, a formal cpinion in 2012 when it found these
documents, when the company says, we have these documents.
And that's where even Proskauer doesn't go forward. 1It's

not that it doesn't believe its opinion. To this day it

Laura L. Ludoviceo, SCR
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stands behind this analysis. The problem is the entire
analysis is premised upon this félse representatién. And
the Court can reach this issue on a motion to dismiss.

Your Honor, if you look at the actual'language of
the term sheet, the term sheet was negotiated by Clifford
Chance in 2006 that Proskauer did not have access to,
despite the fact it asked for documents from 0SG. If you
look at that term sheet, there's only one way to interpret
that term sheet, and thé only way to interpret it is that
Clifford Chance and 6SG believed that.joint and several
connect, that OIﬁ'was guéranteeing the obligations of 0SG.

THE COURT: Tbat may be true, but I think that's
more subject to a summary judgment metion and less
applicable to a motion to dismiss on a pleadiﬁgs stage. I
just can't ﬁelp but think that what you've‘just told me is
exactly what the discovery'is supposed to do.

MR. SPAGNOLETTI: Your Honor, if I might indulge
the Court then, could I show the Court just one e-mail that
makes it unmiétakably clear?

THE COURT: Okay, but be careful what you wish
for.

MR. SPAGNOLETTI: Your Honor, I think it removes
any doubt about the inferpretation of the term sheets. -
This 1is attéched to our complaint against Edelson and Mr.

Itkin in the related case. Okay. So this is an e-mail
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~dated February 5, 2006, from Mr. Edelson, the general

~counsel at 0SG. He's sending it to Myles Itkin, who is CFO

of 0SG. They are the two Defendants in the related case,
also cépigd to Clifford Chance.

THE COURT: You have sued OSG in a related case?

MR. SPAGNOLETTI: We've sued Mr. Edelson and Mr.
Itkin for fraud.

THE COURT: Okay.

MR. SPAGNOLETTI: Your Honor --

THE COURT: Where is that lawsuit right now?

MR. SPAGNOLETTI: It's here. It's consolidated
for Qiscovery.

THE COURT: It's mine; too?

MR. SPAGNOLETTI: Yes.

THE COURT: Okay.

MR. SPAGNOLETTI: We have a status conference
latef.

Your Honor, this is an e-mail regarding the 2006
credit agreement, and this is what Mr. Edelson says: "As a
practical matter, 0SG will alwéys be the borrower, but once
the funds are borrowed, 0SG Bulk and OIN are joint and
severally liable." He says: "Again, this issue arises
because each borrower is responsible for the entire debt,
but all the tésts are on a consclidated basis.,

So what is he saying? He's saying that his

Laura L. Ludovico, SCR
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understanding of the 2006 credit agreement'is that each
borrower is responsible for the entire debt. In other
words, OIN is responsible for the obligation of OéG, wh;chf
is exactly the opbosite of what he represented to Proskauer
that's reflected in the memo. Thére's no room for
interpretation there.

THE COURT: Wait‘a'minute. What prompted that
e-mail?

MR. SPAGNOLETTI: 'This is an e-mail dbout the
draft 2006 credit agreement.

THE COURT: I tried cases on e-mails and it's
just not -- it.just doesn't lend iteelf. As much as you
are trying to argue this documentary evidence, it's not
really sufficient, I think in my mind for me to say, okay,
it's & slam dﬁnk,_you}re right. E-mails are e-mails. They
respond to certain e-mails. They're in relation to --
those kind of e~mails may engender another response from
somebody else. _I don't know from that e-mail chain because
it's just not going from one person to another, but there's
a series of people on those e-mails that saw that and they
could in a sense interpose vigorous disputes as to his
interpretation of what's --

MR. SPAGNOLETTI: Maybe so, Your Honor, but the
point for this issue -- maybe so, and I don't think that's

true, but maybe so.
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THE COURT: Maybe so0?

MR. SPAGNOLETTI: Your Honor, what we're talking

. about is whether or not 0SG could rely on the memo, and

whether 0SG could rely on the memo that contained an
expression of'intent that was reported to Proskauer by 0SG.
If this e-ﬁgil were shared with Proskauer, there's nc way
they would write that memo, and there's no way that.
representation could have been given.

So even if, let's assume‘for the purposes of this
argument, ten people respond and_say, no, you're wrong,
that's‘ﬁot what we're thinking. This is enough because one
person at 0SG had this belief, and that's diametrically
inconsistent with the memo.

| THE COURT: What if the transaction with Clifford

Chance, and I'm just speculating, if this came up, this

.joint and several issue came up, and Clifford Chance said,

you know what, we don't know about this joint and several
stuff, we don't want to issue an opinion on this because
this is already from back from before we were even involved
in this stuff, when this issue comes up, you go ask your
tax guy, you.go ask Proskauer what to do with this because
we take a no opinion.approachlto-this.at that peint? That
could have been said, who knows. Depending upon the
engagement letter and what the'responsibilities-are;

Clifford Chance could have punted the ball and said, you

Laura L. Ludovico, SCR
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guys go when the times comes, or when you believe it's
ﬁecessary, you go ask Proskauer.

MR. SPAGNOLETTI: That could be, but that doesn't
affect the conclusion here, which is ;hat Mr. Edelson,
through this e-mail, integded for there to be a guarantee.

THE COURT: Your-reéponse briefly.

MR. HOARD: Very briefly, Your Honor.

Obviously, this isn't before the Court, but it is
éxactly the sort of document -- it doesn't meet the
décumentarg evidence. standard. I won't bélabor thel2011
ﬁemo. It seems the Court has understood the issues with
regard to that.

But the other part of the motion to dismiss, this
hasn't been addressed toc much, i haven't addressed it, and
I will be véry brief. The cause of action going back po :
advice in 2005 is unrelated to the memo, going back to
2005.

THE COURT: Which is the check box?

MR. HOARD: Yes, we people‘refer to it as a check
the box deal, but the malpractice claim does not arise out
of the check the box election per se, as Proskauer
acknowledges in their motion to dismiss. That's a véry
éimple process: It's a three-page form. You literally
check a box.

The malpractice claim arises out of the tax .
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advice or the failure to give us the tax advice, and we've
alleged it, we've given examples, certainly not an
exhaustive list, but 30 examples, bver the years of how
Proskauer was continuously representing the company on
protecting the foreign subsidiary from US taxation. That's
all I have to say about that issue, Your Honor.

THE COURT: I got to tell you cne thing‘is that
you have two causes of action. One is breach of --

MR. HOARD: One is breach of the duty of_standard
care and one is the breach of the duty of loyalty.

THE COURT: Yes, the breach of the duty of
loyalty, that's duplicative in the first part of the
action. 1It's the same thing. I mean, I looked at it and
it's essentially, you're saying the same thing, but you're
just labeling it different, loyalty'and duty of care,

Now, legal malpractice is legal malpractice.

That encompasses fiduciary duty and loyalty.

MR. HOARD: It deoes, and we really don't have any
objection ﬁo combining them together. We broke them out
for pleading purposes because the second one focuses on
some of Proskauer's actions once they found a problem.

THE COURT: I think what I would do is that --
all right. This is my decision and order. This is my
decision and order with gespect to Defendant's motion to

dismiss the complaint.
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With regard to the.Second Cause of Action, which
is breach of duty of loyalty, that sum and suﬁstance is
virtually identical to the First Cause of Action, which 1is
seeking a légal malpractice for breach of duty of care. I
think any time you talk about legal malbractice, it talks
about duty of care, there's fiduciary duties, there's duty
of loyalty. That's all wrapped up. So in a sense thé
allegations set forth in the Second éause of ‘Action, 99
through 103, those are subsumed within the First Cause of
Action.

So.what I'm going to do is grant that branéh of

the motion. I'm going to dismiss the Second Cause of

‘Action because, as I said, those allegations are

essentially all subsumed within the First Cause of Action.
So there is no waiver of any of those claims, it's now we
just have one singular legal malpractice claim assertéd
against the Defendant.

Having said that, the question now is whether or
not I'm goingAto dismiss that claim for legal malpractice.
My decision and order again is that that branch of the

motion to dismiss the complaint for legal malpractice is

‘denied. I believe that the.allegations here are

sufficiently set forth, the legal malpractice claim,

against Proskauer. I think everything flows from.the 2006

drawdown. The problem is that the drawdown occurred as a
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result of the 2011 memorandum that was issued to the
Plaintiff. There is a sharp dispute as to whether or not
that 2011 was basea on accurate information provided to
Proskauer by the client and whether or not that information
was such that the opinion that was offered in 2011 is
suspect and not because of Proskauer, but according to
Proskauer's argument, it was becausé the client failed to
advise Proskauer of certain circumstances that surrounded
the 2006 credit agreement, namely their engagement of
Clifford Chance in terms of structuring that deal. At
bottom, that's more factual issues in terms of finding out
exactly in discovery what went down, who said what to whom
in 2006.

The other question is, is that at the end of the
day, that opinion letter, however suspect it may be or
however inaccurate it is, based on alleged faulty
representations from the client, the bottom line is, 1is
that that opinion letter talks about joint and several
liability and its impact upon section 956. It was that
letter itself that provided the impetus for the Plaintiff
to go ahead and do the drawdown, and that's where the
damages flow from.

With respect to the statute of limitations,
there's a continuing duty throughout this situation here of

continuing representation. I find that there is no statute

Laura L. Ludovico, SCR
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of limitations issue. With regard to certain damages, that
maybe subject'té the statute of limitations, but we'll see
where that goes in terms of .the discove:y; 50 that once I
get the termg of discovérg, where the damages are going
from in the time period, I will be able to determine
whether or not those damages are recoverable or not.

But the legal malpractice claiﬁ‘is there. I find
that this complaint sufficiently states the allegafions to
support the legai malpractice cla;m. Here, all the
arguments that defense counsel raised, I can't help but
think that the substance of those ‘arguments lend more to a
summary judgmentlmotion and less to a motion to dismiss on
the éleading at the pleading stage. L

Of course, you know, at this point the Plaintiff
has survived the motion to dismiss. They may not survive
the summary judgment motion, depending upon how it plays
ou? during discovery. So accordingly, that branch of the
motion to dismiss the complaint is denied.

We're going to go forwa;d with the legal
malpractice claim. Today is September 10. File your
énswer on or before October 10, 2014. If you want, since
you're all here -- actually, you know what, let the dust
settle andee'll g;ve you a date to come back to talk about

discovery, because you may want to pursue other remedies.

So that's my decision and order. We have the
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singular legal malpractice claim going forward. And-please
order the transcript. I'll so order it for your records.
Thanks so much.

MR. SPAGNOLETTI: Thank you, Your Honor.

MR. HOARD: Thank you, Your Honor.

THE COURT:. You're welcome.

* * * * *
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than [4] 29/19 S0/21 56/23 57/2)

thank |7} 3/14 3/19 5/7 45/25 50/18 72/5
72/6

Thanks |1] 72/4

that {489]

that's [92]

their [29] 3/9 4/14 6/24 6/25 7110 11/6 12/6
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them |17) 4/259/77 10/15 15/11 194 19/6
30/8 35/25 41/13 41726 42723 49/7 4913
49/14 57/15 6820 68120

themselves [3] 29/19 30/4 49/9

then [34] 4/16 6/7 /11 10/4 1122 11113
11A16 12726 13711 13/13 13/22 17714 18/6
24720 25/17 27718 28723 29/3 3224 36/24
41/16 44/14 45/14 4672 46/ 48/17 53/6
54722 56/9 56/21 59724 60/10 62/9 63/19
theoretically 1] 2677

theory |2] 12/23 51723

there [69] 3/21 477 4/15 4/15 6/6 9/9 9/14
10721 11716 13720 1474 15/19 19/4 21126
226 2319 23/23 24/5 26/21 29111 29718
30724 31/3 31410 33/5 33/15 36/17 3713 3313
3774 3714 3745 39/13 41/26 45/8 45/17 45/18
47/8 47119 48/15 49/20 50/8 50/8 51/22 55/7
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60725 61725 6248 62111 65/7 67/6 69/16 703
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teking |3) 4/9 4/13 2317
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talked |2] 32711 60/20

talking [15] 14723 20/16 20/17 23/23 23/26
2714 27/6 2777 32/15 34723 34/24 35123 49/4
51/8 6673

talks |6] 22/19 22726 40/9 49/5 69/6 70/19
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when |47] 5726 6/17 815 8/2512/2 13/18
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7/15 7/15 8/14 12714 25/5 28721 30/8 301
3272 3277 3218 3219 31119 45/13 46/3 46725
47/11 48/8 48/18 51/5 58/15 59/10 62125
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where's [1] 16/4

whether [18] 14724 22/19 24711 25/19 26/15
26/21 28/9 47123 53/18 56/3 58/18 61/24
66/4 66/5 69/19 70/3 7045 7117

which |35] 3/5 4/5 7/25 877 9/15 9125 9/25
£2/27 13/4 1876 21710 21/13 24/14 24121
28120 32/19 3422 35720 36/11 38/5 38721
42/11 45/12 46/19 49/19 49722 50/14 51/23
52/12 61/16 65/4 67/5 G7/19 6972 69/4

who |19] 6722 6/23 29721 29/24 30/4 30115
30122 31/8 4774 47/6 4777 48725 53/18 58/17
60/19 60720 6413 66/24 T0/13

who's |1] 10/8

whoever |1} 1522

wholc [2| 6/7 52114

w

whom |3] 15/52923 7013
whose [1] 38/24
why [9] 4720 8/19 15/17 16/23 18/19 18721

Waddington [2] 44722 44123

Waddington's |I] 44/26 .

wait 6] 15/3 15/24 32/9 48/5 55/5 65/8

waiver |1] 69716
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66/19 71722 11125

wanted [3] 5720 15/26 16/2
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was |139]
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25/18 29/21 38/13 47113 49/25 51/18 5915
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we [89)

we'll 3] 35/4 T13 1724
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38126 40720 4612 46/2 4719 47/13 50/22 52/5
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WEISE [§) 1/7

welcome [1] 72/7

well [24]13/12 13715 13/20 16/17 23/23
24/13 24/16 26/10 28/13 32/9 34/5 35124
36/5 40721 4522 51725 5272 837 53111
56/16 56/21 57121 58/9 60/15
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went |9] 4/8 7/10 8117 13/12 34/3 35/18
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written |3] 31713 43722 5972
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S1/15 55/8 66/t1
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1726 1/26 2/5 2/5 10726 37724

you |250)

you'll (2} 16/15 49723

you're {42] 12/15 13/9 13/26 15/21 15/24
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