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INTRODUCTION 
 
 Petitioner Miriam Moskowitz (“Moskowitz”) was convicted of conspiracy to 

obstruct justice and sentenced to two years’ imprisonment in November 1950, over six decades 

ago.  Moskowitz has now filed a petition for a writ of error coram nobis in which she asks this 

Court to revisit the validity of her conviction.  This Court should deny the petition.   

 Courts in this Circuit and elsewhere have long recognized an interest in the 

finality of criminal judgments.  The writ of error coram nobis is at odds with this interest and, for 

that reason, has been carefully limited.  See, e.g., Foont v. United States, 93 F.3d 76, 78 (2d Cir. 

1996) (noting that “relief under the writ is strictly limited”); United States v. Keane, 852 F.2d 

199, 202 (7th Cir. 1988) (“The norm of finality . . . is the background for understanding the writ 

of error coram nobis. . . . Because frequent use of such a writ would discard the benefits of 

finality, it has been reserved for compelling events.”).  The writ is allowed to correct only “errors 

of the most fundamental character,” and to do so only when those errors have significant and 

ongoing consequences for the defendant.  Foont, 93 F.3d at 78-79.   

 Moskowitz cannot make the showing necessary to warrant this type of relief for 

two separate reasons.  First, Moskowitz’s conviction was plainly supported by the evidence.  

Moskowitz claims that Harry Gold, the primary witness against her at trial, “repeatedly told the 

FBI that Moskowitz was unaware of Gold and Brothman’s plan to straighten out their story,” 

Pet’n for Writ of Error Coram Nobis (“Pet’n”) 2, and that “Harry Gold and Abraham Brothman[] 

admitted she was never part of their conspiracy,” id. at 4.  The misleading and incomplete 

excerpts of FBI reports and grand jury testimony that Moskowitz provides, however, simply do 

not support these assertions.  Gold testified about numerous conversations in which Moskowitz 

encouraged him and Brothman to coordinate their stories to the grand jury.  Moskowitz’s petition 
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attempts to manufacture an inconsistency with respect to just one of those conversations while 

ignoring the rest.  Her claims, even if taken at face value, are insufficient to establish an error 

under today’s law, let alone the law when she was convicted in 1950.   

 Second, Moskowitz has not met her burden of establishing that she continues to 

suffer legally cognizable consequences from her conviction.  The only ongoing consequences 

that Moskowitz identifies in her petition are perceived reputational harms and the inability to 

serve on New Jersey juries.  Most, if not all, felony convictions, however, have consequences 

like these, and setting aside a verdict on this basis would accordingly be improper and 

“inconsistent with the Supreme Court’s admonition . . . that coram nobis relief is to be treated as 

an extraordinary remedy.”  Fleming v. United States, 146 F.3d 88, 91 n.3 (2d Cir. 1998) (internal 

quotation marks omitted).  In light of these considerations and others addressed below, the Court 

should deny Moskowitz’s petition.     

FACTUAL BACKGROUND 
 
 On November 22, 1950, petitioner Miriam Moskowitz was convicted in this 

District of conspiring to obstruct justice, in violation of Title 18, United States Code, Section 241 

(1946 ed.), after a jury trial.  On November 28, 1950, Judge Irving R. Kaufman sentenced her to 

two years’ imprisonment and a $10,000 fine.  Moskowitz has now filed a petition for a writ of 

error coram nobis asking this Court to vacate her conviction.   

 The conduct underlying Moskowitz’s conviction relates to a series of events that 

occurred as law enforcement authorities were investigating Soviet espionage activities in mid-

1947.  At that time, Moskowitz was working at an engineering firm with Abe Brothman and 

Harry Gold, both of whom were associated with Soviet agents.  See, e.g., Trial Tr. 251, 355-59 

(Allen Decl., Ex. 1) (“Tr.”).  Brothman was Moskowitz’s co-defendant in her case, and, like 
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Moskowitz, was found guilty of conspiracy to obstruct justice.  Brothman was also found guilty 

of a substantive count of obstruction of justice.  Brothman was sentenced to two years’ 

imprisonment and fine of $10,000 for the conspiracy count, and five years’ imprisonment and a 

fine of $5,000 for the substantive obstruction count, to the served consecutively.  Tr. 1175.   

 Gold, on the other hand, cooperated in the Government’s investigation after being 

identified as a Soviet agent in 1950 by a man named Klaus Fuchs.  See id. 919-21.  Fuchs was a 

theoretical physicist who was charged with crimes relating to having passed various nuclear 

technologies to the Soviet Union.  See id.  Gold had acted as a courier, or intermediary, between 

Fuchs and Soviet agents, shuttling information from the former to the latter.  See id.  Gold 

ultimately pled guilty to violating the Espionage Act of 1917 and was sentenced in 1951 to 30 

years’ imprisonment.  Gold was released from prison in 1965, after having served approximately 

half of his sentence, and died in 1972, over 40 years ago. 

 On May 29, 1947, FBI agents interviewed Brothman and Gold as part of their 

espionage investigation.  Id. at 169-70.  Brothman was interviewed first.  When asked about his 

relationship with Harry Gold and Jacob Golos, a suspected Soviet spy, Brothman lied in an effort 

to conceal the fact that he had been passing blueprints for technologies he had designed through 

those two individuals to the Soviet Union.  See id. at 627-30.  At trial, Gold testified that, before 

he was interviewed, Brothman “seized [him] by the arm” and said “‘Look, Harry, the FBI was 

just here.  They know everything.  They know all about us.  They know that you were a courier.”  

Id. at 627.  Brothman then told Gold, “You have got to tell the same story I did,” id. at 628, 

which Gold did, see id. at 640 (“In the course of my talk with Agents Shannon and O’Brien, I 

told them a completely false story involving how I had allegedly met Abe . . . .”).   
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 The night they were interviewed, and into the next morning, Brothman, Gold, and 

Moskowitz met to discuss the interviews and reconcile inconsistencies in their stories.  See id. at 

645-57.  The three had dinner and then returned to a laboratory operated by Brothman’s firm.  

Gold testified at trial that, once at the laboratory, the three discussed “what sort of story [Gold] 

had told to the agents.”  Id. at 649.  Later, Brothman asked Gold to “reveal to him . . . every 

phrase of [his] espionage activities,” which Gold “refused point blank.”  Id. at 649-50.  Gold 

testified that Moskowitz was present for these conversations, with the exception of a period of 

time during which she left “to get some hamburgers and coffee,” id. at 652, and that the night 

ended in an altercation between Brothman and Gold as they were driving to a train station, which 

Moskowitz broke up by saying that it “was no time for the two [them] to fight because a falling 

out . . . was exactly what the federal authorities wanted.”  Id. at 656-57.   

 Over the following weeks, both Brothman and Gold were subpoenaed to testify 

before the investigating grand jury.  Gold testified, both at trial and before the grand jury, that 

Brothman considered telling the truth, but was eventually convinced, in part by Moskowitz, to 

stick to his original story.  See id. at 669-70; July 29, 1950 Grand Jury Testimony of Harry Gold 

at 9078-79 (Allen Decl., Ex. 4).  At trial, for example, Gold testified that on or around July 1947, 

Moskowitz told Gold that “she was concerned because at that time Abe had stated that he had 

considered changing the story he originally told to the agents of the FBI,” but that “she was 

going to try and get him to stick to the original story.”  Tr. 667.  At dinner several days later, 

Moskowitz reported to Gold that she and Gibby Needleman, an attorney for the Soviet trade 

representation in the United States, had been successful: 

Q:  All right.  While you and Miriam remained alone at the table did you have any 
conversation…?   
 

 A:  Yes.   
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Q:  What did she say? 
 
A:  Miriam told me that she and Gibby Needleman together had succeeded in 
persuading Abe from his desire to—which she had told me about several days 
before—to change the original story which he had given the agents of the FBI, 
and that between the two of them, with mostly Gibby being effective, that Abe 
had been persuaded to tell the same identical story he had previously given just 
before Memorial Day of 1947.   

 
Id. at 669-70.  After Brothman testified before the grand jury, moreover, he, Gold, and 

Moskowitz met to debrief.  Id. at 671.  According to Gold’s trial testimony, Brothman told Gold 

and Moskowitz that he had lied; Moskowitz responded, “good.”  Id.   

 A similar sequence of events occurred shortly thereafter, when Gold was 

subpoenaed to testify before the grand jury.  Gold testified at trial that Brothman told him to stick 

to the original story the two had concocted when first interviewed by the FBI, and even provided 

Gold with a written summary of Brothman’s version of the story to review.  See id. at 676.  Gold 

also testified that, the night before his grand jury date, “Abe, Miriam and I were in the Brothman 

Offices, and Miriam said that this one night she wanted to go home early so that Abe and I would 

have plenty of time to match our stories before my appearance before the grand jury the next 

morning.”  Id.  In line with those wishes, Gold and Brothman stayed up much of the night going 

over “the salient details” of “the same story [Gold] had originally given the agents of the FBI, a 

story that backed up [Brothman’s].”  Id. at 677.   

 The government’s evidence at trial was not limited to testimony regarding the 

aforementioned conversations.  At trial, Gold also testified about additional conversations, some 

of which Moskowitz participated in and some of which she did not.  See, e.g., id. at 672 

(testimony that Gold could not recall whether Moskowitz was present for during a conversation 

in which Brothman asked him to back up his story); id. at 687 (after Gold testified that Brothman 
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asked him to keep his original “fictitious” story in mind, “THE COURT: Was Miss Moskowitz 

present?  THE WITNESS:  No, she wasn’t.”).  And although the Government’s case against 

Moskowitz was based primarily on Gold’s testimony, the Government introduced a significant 

amount of evidence corroborating that testimony.  For example, the Government introduced 

testimony from Elizabeth Bentley, a former Soviet spy, confirming the link between Brothman, 

herself, and the Soveiet agent named Jacob Golos—the very link that Brothman, Gold, and 

Moskowitz had tried to conceal from the grand jury.1 

 Moskowitz and Brothman were found guilty by the jury.  Both appealed their 

convictions.  Moskowitz argued that the evidence was insufficient to show that she was a party 

to the alleged conspiracy between Gold and Brothman.  The Second Circuit, however, affirmed 

her conviction, finding that “[a]n examination of the record convinces us beyond a reasonable 

doubt that the contention is groundless.”  United States v. Brothman, 191 F.2d 70, 71 (2d Cir. 

1951).  Brothman, who unlike Moskowitz had been charged with both conspiracy to obstruct 

justice and a substantive obstruction count, successfully challenged the district court’s venue as 

to the substantive count.  Id. at 72-73.  The Second Circuit, however, affirmed Brothman’s 

conspiracy count.  Id. 

 Moskowitz has since filed this petition, requesting that the Court vacate her now 

60-year-old conviction.  Moskowitz argues that this Court should do so because the Government 

                                                 

1 Bentley began cooperating with the FBI around 1945.  That Bentley had formerly operated as a 
Soviet spy was confirmed in the 1990s, when it was revealed that the FBI had, in the 1940s, 
developed some ability to decrypt Soviet intelligence cables.  These cables confirmed much of 
the information Bentley had provided the FBI.  The decryption operation, however, was 
considered so valuable that J. Edgar Hoover would not allow the cables to be used at trial—and 
would not even disclose the ability to other branches of government.  See Central Intelligence 
Agency, Venona: Soviet Espionage and The American Response 1939-1957 (1996), available at 
https://www.cia.gov/library/center-for-the-study-of-intelligence/csi-publications/books-and-
monographs. 

Case 1:14-cv-06389-AKH   Document 8   Filed 10/01/14   Page 10 of 26



7 

 

allegedly withheld inconsistent statements that Gold had made to the FBI; because the jury was 

“undeniably affected by the prevailing sentiments of the McCarthy era”; and because her co-

defendant Brothman “saw his conviction for obstruction of justice reversed.”  Pet’n 2, 4.  

Moskowitz also argues that she continues to suffer reputational and other harms from her 

conviction, and that her delay in filing this motion is justified because some of the allegedly 

inconsistent statements made by Gold to the FBI were contained in grand jury transcripts that 

were not unsealed until 2008.  See id. at 13-15. 

 In support of her first basis for relief, which is the thrust of her petition, 

Moskowitz points to two statements allegedly made by Gold to the FBI in an interview.  These 

statements are reflected in two FBI reports and a statement made by Gold to the FBI and read by 

an attorney to the grand jury.2  The first statement is that Moskowitz left part of the parties’ May 

29, 1947 conversation to run an errand.  See id. at 5.  The second statement is that Gold “never 

discussed” his espionage activities with Moskowitz “when he could avoid it.”  Id. at 5-6.  

Moskowitz does not claim that these statements were required to be disclosed under the law at 

the time of her trial, but claims that she “could never have been convicted” had the jury known 

of the statements in question.  Id at 6.  For the reasons discussed below, this contention is not 

supported by the record.    

                                                 

2 Moskowitz cites the grand jury testimony as that of “FBI Special Agent Thomas J. Donegan.”  
Pet’n 6.  Donegan, however, was a Special Assistant Attorney General, not an FBI Special 
Agent.  See July 29, 1950 grand jury testimony of Thomas J. Donegan at 9020 (Allen Decl., Ex. 
3).  Donegan appeared before the grand jury to read a statement Gold made to FBI agents when 
Gold was interviewed in 1950.  See July 25, 1950 Grand Jury Testimony of Thomas J. Donegan 
at 8955 (Allen Decl., Ex. 2). 
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LEGAL STANDARD 

A writ of error coram nobis is an “extraordinary remedy” that should be allowed 

only in unique and limited circumstances.  United States v. Morgan, 346 U.S. 502, 511 (1954).  

“Coram nobis is not a substitute for appeal, and relief under the writ is strictly limited to those 

cases in which ‘errors . . . of the most fundamental character’ have rendered ‘the proceeding 

itself irregular and invalid.’”  Foont, 93 F.3d at 78 (quoting United States v. Carter, 437 F.2d 

444, 445 (5th Cir. 1971)).  When reviewing a petition for a writ of error coram nobis, moreover, 

“[t]he proceedings leading to the petitioner’s conviction are presumed to be correct, and ‘the 

burden rests on the accused to show otherwise.’”  Id. at 78-79 (quoting Morgan, 346 U.S. at 

512); see also Foreman v. United States, 247 Fed. App’x 246, 248 (2d Cir. 2007) (“In reviewing 

a petition for the writ, this Court presumes that the proceedings were correct, and the burden of 

showing otherwise rests on the petitioner.”).     

In order to obtain coram nobis relief, a petitioner must demonstrate that “‘1) there 

are circumstances compelling such action to achieve justice, 2) sound reasons exist for failure to 

seek appropriate earlier relief, and 3) the petitioner continues to suffer legal consequences from 

his conviction that may be remedied by granting of the writ.’”  Fleming, 146 F.3d at 90 (quoting 

Foont, 93 F.3d at 79).  Such a showing is rarely made, as courts have been careful “[t]o confine 

the use of coram nobis so that finality is not at risk in a great number of cases.”  United States v. 

Denedo, 556 U.S. 904, 911 (2009); see also United States v. George, 676 F.3d 249, 254 (1st Cir. 

2012) (denying petition and noting that “[g]iven the Court’s evident concerns, it is not surprising 

that successful petitions for coram nobis are hen’s-teeth rare”).   
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ARGUMENT 

A. MOSKOWITZ HAS NOT ESTABLISHED AN ERROR IN HER TRIAL, LET 
ALONE AN ERROR “OF THE MOST FUNDAMENTAL CHARACTER” 

 Moskowitz claims that her conviction should be reversed because the government 

withheld certain allegedly inconsistent statements made by Gold to the FBI; because the jury was 

biased by the McCarthy era; and because Brothman’s conviction for obstruction was later 

reversed.  Pet’n 4, 2.  None of these arguments provides a sufficient basis for the relief she seeks.  

As discussed below, Moskowitz cannot show any error with respect to her trial, let alone one “of 

the most fundamental character.”  Foont, 93 F.3d at 78 (internal quotation marks omitted).     

1. The “New Evidence” Upon Which Moskowitz Relies Does Not Call the 
Jury’s Verdict into Question 

 
 Moskowitz claims that her conviction should be set aside because the 

Government did not disclose critical and “irreconcilable” statements by Gold, the primary 

witness against her.  Pet’n 4.  This is in effect a claim that the Government failed to live up to its 

obligations to disclose prior witness statements and exculpatory evidence under Jencks v. United 

States, 353 U.S. 657 (1957), and Brady v. Maryland, 373 U.S. 83 (1963).  Those cases, however, 

had not yet been decided when Moskowitz was tried, and Moskowitz never claims that the 

Government violated the law at the time.  Nor could she.  As this Court has explained, 

[T]he law regarding the production of a statement by a witness was quite different 
in 1950 than it is today. . . . The applicable rule was that a defendant had to 
establish—usually by cross-examination—that a witness had theretofore made a 
[1] signed statement [2] containing a material contradiction.  Upon such a 
showing the court would examine the statement in camera, to determine if it did 
in fact contain such a material contradiction.  If it did, the relevant part would be 
turned over to defense counsel for further cross-examination.  
 

In re Alger Hiss, 542 F. Supp. 973, 989 (S.D.N.Y. 1982).  This is a sufficient basis to deny 

Moskowitz’s petition:  “Given the state of the law at the time of the trial[][,] . . . [Moskowitz] 

may not now fault the prosecutor for failing to turn over” materials that, at the time, were not 
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required to be produced.  Id. at 990.  The failure to have done so does not render her trial 

“irregular and invalid,” a prerequisite for coram nobis relief.  Foont, 93 F.3d at 78.   

 In any event, Moskowitz has not established that any material, exculpatory 

evidence was suppressed.  And because this is a coram nobis petition, Moskowitz must show 

that the violation amounts to a “fundamental” error.  As another court has explained, “a showing 

that material evidence was withheld in a criminal proceeding would not alone be enough to 

establish that there was a fundamental error in the conviction, given the extraordinary nature of 

the writ of coram nobis.”  Murray v. United States, 704 F.3d 23, 30 (1st Cir. 2013).  “An error 

regarding evidence that was not material necessarily fails to be fundamental; an error implicating 

material evidence might, but does not necessarily, qualify as fundamental.  That depends on the 

particular facts of the case—for instance, if the withheld evidence supported a colorable claim of 

actual innocence.”  Id.; see also United States v. Marquez, 521 F. Supp. 359, 364 (S.D.N.Y. 

1981) (“[J]ustice does not demand a conviction be overturned if suppressed evidence would not 

have assisted the defendants when all of the facts were developed.”) (internal quotation marks 

and citations omitted).   

 The evidence Moskowitz marshals in support of her petition does not meet this 

burden.  Moskowitz claims that two types of statements were “irreconcilable” with Gold’s trial 

testimony and were withheld:  (1) statements regarding Moskowitz’s presence during part of a 

May 29, 1947 conversation; and (2) statements to the effect that Gold tried to avoid discussing 

his espionage activities with Moskowitz.  See Pet’n 5-6.  These statements do not support 

Moskowitz’s overarching claim that Gold “recanted,” id. at 6, and, when read in full and in 

context, reinforce rather than undermine Moskowitz’s guilt.   
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i. Moskowitz’s Participation in May 29, 1947 Conversations 

 At trial, Gold testified that he and Brothman were interviewed by the FBI on or 

around May 29, 1947 and that, afterwards, he, Brothman, and Moskowitz had dinner and 

returned to a lab operated by Brothman’s firm to talk.  Gold further testified that, once at the lab, 

he “related in detail the completely fictitious story” that he had told the FBI, and that this 

conversation “was in the presence of Miriam Moskowitz.”  Tr. 648-49, 650.   

 Moskowitz claims that Gold’s testimony on this point was contradicted by 

statements Gold made to the FBI in an interview “that ‘[w]hen Moskowitz went out on an 

errand, possibly to obtain some coffee, [he] related to Brothman in detail the [fictitious] story 

that [he] had told Agents Shannon and O’Brien.’”  Pet’n at 6 (citing Eddon Decl., Ex. 4, at 8965-

67).  This supposed contradiction, however, is insufficient to establish error under either today’s 

law or the law in place when this case was tried—which, again, Moskowitz never claims was 

violated—let alone to establish an error so fundamental that coram nobis relief is warranted.  

Indeed, the statements in question are not even contradictory when read in context, and, even if 

they were, the conversation in question is only one of many in which Gold, Brothman, and 

Moskowitz conspired to align their stories.  Any inconsistency would be immaterial.    

 First, the statements in question are not, as Moskowitz claims in her petition, 

“irreconcilable” (or “critical” or “exculpatory”).  Id. at 2, 4.  While Gold did apparently tell an 

FBI agent that he and Brothman began discussing their stories to the FBI while Moskowitz was 

away, Gold never said that Moskowitz was absent for the entire conversation.  Rather, Gold said 

that Moskowitz had only left “on an errand, possibly to obtain some coffee.”  July 25, 1950 

Grand Jury Testimony of Thomas J. Donegan at 8965 (Allen Decl., Ex. 2).  This would have 

been a brief absence given Gold’s estimate that the three stayed at the laboratory from around 

10:30 p.m. until 3:00 a.m.  See id. at 8965, 8969.   
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 At trial, moreover, Gold testified that Moskowitz left during certain parts of the 

relevant conversation.  Specifically, Gold testified that Moskowitz left at one point during the 

night on the 29th “to go out . . . nearby to get some hamburgers and coffee.”  Tr. 652.  His 

statements to the FBI and at trial are thus not contradictory at all, and, even if they were, there 

would not be any prejudice.  Based on Gold’s trial testimony that Moskowitz left at one point to 

get “hamburgers and coffee,” Moskowitz’s defense counsel could have crossed Gold on what 

portions of the conversation Moskowitz missed—which is the same way the grand jury 

testimony would have been used at trial.  Cf. United States v. Diaz, 176 F.3d 52, 108 (2d Cir. 

1999) (finding that allegedly suppressed evidence was “cumulative” and “immaterial” where 

defense counsel was already able to “cross-examine [the witness] extensively” about the subject 

of the underlying material). 

 Second, the May 29, 1947 conversation was only one of many that established 

Moskowitz’s guilt.  Gold testified at trial as to at least six other conversations that collectively 

support the jury’s verdict finding her guilty of conspiracy.  These include:   

 Additional Conversations on the Night of May 29, 1947 and the Following Morning.  
Gold testified that after being interviewed by the FBI, but before meeting Brothman and 
Moskowitz for dinner, Brothman asked him how he “ma[d]e out” with the FBI.  Tr. 647.  
As he started to answer, Moskowitz interrupted and “gave [Gold] a hug and said to Abe 
that [Gold] had been wonderful, that [he] had been superbly nonchalant when the agents 
walked into the laboratory that afternoon.”  Id. at 647-48.  And as the three were driving 
to a train station early that morning or the following morning, Moskowitz broke up an 
argument between Brothman and Gold by stating that “this was no time for the two of 
[them] to fight, because a falling out . . . was exactly what the federal authorities 
wanted.”  Id. at 656-57. 
 

 Conversations in July 1947 regarding Brothman’s Response to a Grand Jury 
Subpoena.  In July 1947, after being subpoenaed to testify before the grand jury, 
Brothman hired an attorney named Tom Kiernan to “find out just how a grand jury 
worked.”  Id. at 666.  Gold testified that Moskowitz flatly encouraged Brothman to lie to 
Kiernan and to the grand jury.  “Miriam told [Gold] that she was concerned because at 
that time Abe had stated that he had considered changing the story he had originally told 
to the agents of the FBI; that is, considered changing it when he would tell it to the grand 
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jury.”  Id. at 667.  “[S]he said,” Gold continued, “she was going to try and get him to 
stick to the original story” and “not change it.”  Id. (emphasis added). 

  
 Conversations after Brothman’s Meetings with his Lawyer.  Gold, Brothman, and 

Moskowitz went to a dinner shortly after Brothman actually met with Keirnan.  At this 
dinner, Brothman admitted that he had “told Kiernan the original story he had told the 
FBI, the false one, and that he was going to tell this same story . . . [to] the grand jury”—
which Moskowitz applauded.  Id. at 668; see also id. at 669 (“Q: . . . After Brothman had 
narrated the story of his conference or conversation with Kiernan, including the false 
story that he had told to Kiernan, did Moskowitz say anything?  A: Miriam said that was 
good.”).  When Brothman left to use the restroom, moreover, Moskowitz explained to 
Gold that she and an acquaintance named Gibby Needleman, who at the time was a 
lawyer for the Soviet trade representation in the United States, had convinced Brothman 
to stick to his original story.  Specifically, Moskowitz “told [Gold] that she and Gibby 
Needleman together had succeeded in persuading Abe from his desire to—which she had 
told [Gold] about several days before—to change the original story which he had given 
the agents of the FBI.”  Id. at 669.  “[B]etween the two of them,” Moskowitz relayed to 
Gold, “Abe had been persuaded to tell the same identical story he had previously given 
just before Memorial Day of 1947.”  Id. at 669-70 (emphasis added).    
 

 Conversations after Brothman’s Grand Jury Testimony on July 22, 1947.  After 
Brothman testified before the grand jury, he, Gold, and Moskowitz met at a restaurant in 
Queens where Moskowitz again applauded his decision to stick to his original, false 
story.  See id. at 670-71 (“Q: Describe the circumstances, tell us where it took place, who 
was present, the time and what was said.  A: . . . [I]n the afternoon I came over to 
Queens, Long Island City, and met Abe and Miriam in a small restaurant . . . .  Q: Did 
you have some conversation there regarding [Brothman’s] appearance before the grand 
jury? . . . A: Abe told both Miriam and I that he had neither winced nor cringed nor 
flinched or begged in his appearance before the grand jury, but that he had behaved 
himself with dignity.  Miriam said that was good.”). 

 
 Conversations Regarding Gold’s Grand Jury Testimony.  Gold was subpoenaed to 

testify before the grand jury after Brothman.  The night before Gold testified, he met 
Brothman and Moskowitz at their firm’s offices.  During that meeting, Gold testified that 
Moskowitz encouraged him and Brothman to “match [their] stories.”  Id. at 676 
(emphasis added); see also id. (Q: Do you remember the night before you testified before 
the grand jury in 1947?  A: The night before I testified, Abe, Miriam and I were in the 
Brothman offices, and Miriam said that this one night she wanted to go home early so 
that Abe and I would have plenty of time to match our stories before my appearance 
before the grand jury the next morning.”).   

 
 Conversations after Gold’s Grand Jury Testimony on July 31, 1947.  After Gold 

testified before the grand jury, he debriefed with Brothman and Moskowitz at a 
restaurant.  At that meeting, “Abe and Miriam both wanted to know how [Gold] made 
out,” and Gold told them that “[he] had thought [he] had been successful in creating an 
impression before the grand jury of a somewhat timid, frightened man.”  Id. at 683-84.  
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Brothman and Moskowitz then “both said that if [Gold] had succeeded in creating such 
an impression, it was fine.”  Id. at 684. 

 
None of the undisclosed materials that Moskowitz cites calls these conversations into question; 

to the contrary, the parts of the grand jury testimony and FBI reports in question that Moskowitz 

omits from her petition align with Gold’s account of them at trial.  See, e.g., July 25, 1950 Grand 

Jury Testimony of Thomas J. Donegan at 8969-70, 8972-74 (Allen Decl., Ex. 2); Nov. 7, 1950 

Report of Special Agent Thomas H. Zoeller at 11-13 (Allen Decl., Ex. 5); Feb. 3, 1954 Report of 

Special Agent Louis M. Leuders at 10 (Allen Decl., Ex. 6).3  Any inconsistency in Gold’s 

recollection of an additional conversation, even were it present, would be immaterial. 

ii. Gold’s Statements Regarding His Espionage Activities 
 

 Aside from statements by Gold regarding Moskowitz’s presence during the May 

29, 1947 conversations, the only other “new” evidence Moskowitz marshals in support of her 

petition is a statement that Gold “never discussed his espionage activity in [Moskowitz’s] 

presence when he could avoid it.”  Pet’n 5-6 (citing Eddon Decl., Ex. 3, at 8) (emphasis in 

original).  Again, this statement is out of context and does not prove what Moskowitz claims it 

does.  That Gold refused to talk to Moskowitz about his own espionage activities says nothing 

about whether he discussed coordinating his and Brothman’s stories before the grand jury with 

Moskowitz.  Indeed, Gold testified that he refused to tell Brothman about his other espionage 

activities because there was no reason for Brothman to know about them.  After being 

interviewed by the FBI in May 1947, for example, Brothman asked Gold “to reveal . . . every 

                                                 

3 Counsel for Moskowitz included a single-page excerpt from a July 27, 1950 report by Special 
Agent Edward Scheidt as their second exhibit.  Counsel for Moskowitz informed the 
Government that this report was available, in slightly redacted but otherwise identical form, as 
part of the 1954 report of Special Agent Louis M. Leuders.  That report is attached in full as 
Exhibit 6 to the declaration accompanying this memorandum.   
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phase of his espionage activities,” Tr. 649, but Gold “refused point blank” and told Brothman 

that he “was already deeply enough involved without having other knowledge which he might be 

asked about.”  Id. at 650; see also id. at 665 (recounting a subsequent conversation in which 

Gold “once again refused” to discuss his other Soviet dealings with Brothman).  That Gold 

treated Moskowitz similarly is unsurprising.4 

 The very FBI report that Moskowitz cites, moreover, confirms that, whatever he 

said about espionage, Gold did discuss his FBI interview and grand-jury testimony with 

Moskowitz.  In portions not included with Moskowitz’s petition, for example, the report notes 

that Brothman and Gold met at their laboratory after being interviewed by the FBI in May 1947 

to coordinate their stories, and that “MOSKOWITZ was present at all of the above 

conversation.”  Nov. 7, 1950 Report of Special Agent Thomas H. Zoeller at 12 (Allen Decl., Ex. 

5).  Just as Gold testified at trial, the only point during which Moskowitz left was “[t]oward the 

end of the conversation [when] she went out to get something to eat.”  Id.  

 At bottom, the dearth of evidence supporting Moskowitz’s claim that Gold lied at 

trial is revealing.  Moskowitz’s trial consumed over 1,200 pages of transcript.  Decades have 

passed since then.  The FBI’s records of its multi-year investigation have become public, as have 

the grand jury records in this and related cases.  That a defendant might find some 

inconsistencies in such a universe of materials is not surprising.  The statements Moskowitz 

identifies do not overcome the presumption that the proceedings below were fair, see Fleming, 

                                                 

4  Moskowitz also notes that Gold testified that he “lied desperately,” and argues that this 
testimony put his veracity at issue generally.  See Pet’n 5 (quoting Eddon Decl., Ex. 5, at 924). 
Gold’s statement, however, references lying to the FBI and the grand jury before he became a 
cooperator, not his subsequent statements implicating Moskowitz (as the Petition seemingly 
implies).  In any event, the jury heard Gold’s admission that he had initially lied to the 
authorities, Moskowitz’s attorney was allowed to make use of the statement in summation, and 
the jury was able to consider it for whatever it was worth.   
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146 F.3d at 90, nor do they establish, as Moskowitz claims, that “no reasonable jury” could 

possibly have “believed Gold’s later testimony.”  Pet’n 6.   

2. Moskowitz’s Other Bases for Relief Lack Legal and Factual Support 
 

 Although much of Moskowitz’s petition focuses on Gold’s allegedly 

“irreconcilable” statements, Moskowitz also argues that her conviction was erroneous because, 

first, “the jury was undeniably affected by the prevailing sentiments of the McCarthy era”; and, 

second, since Brothman’s “conviction for obstruction of justice [was] reversed by the Second 

Circuit on the ground that venue did not lie in the Southern District of New York,” hers 

presumably should have been as well.  Pet’n 2.  Both of these arguments lack merit.   

 As an initial matter, Moskowitz’s claim that Brothman’s conviction was reversed 

is, again, misleading.  Moskowitz was not charged with a substantive obstruction count; she was 

charged only with conspiracy.  Brothman, on the other hand, was charged with both conspiracy 

and a substantive obstruction count.  While the Second Circuit reversed Brothman’s obstruction 

conviction for lack of venue, it affirmed his conspiracy conviction—which relied on different 

facts to establish venue and which neither party challenged on venue grounds.  See Brothman, 

191 F.2d at 72-73.  It is not the case, as Moskowitz implies in her petition, that she and 

Brothman were treated differently based on her failure to raise a winning argument on appeal.   

 In any event, Moskowitz plainly could have raised a venue challenge on direct 

appeal if she so desired.  Her appeal was consolidated with Brothman’s, and they shared the 

same attorney at trial.  It is inconceivable that the argument would have eluded her but not 

Brothman.  Even if it had, “[c]laims that could have been raised by direct appeal are outside the 

scope of the writ [of error coram nobis].”  Keane, 852 F.2d at 202; see also Foont, 93 F.3d at 78 

(noting that “[c]oram nobis is not a substitute for appeal”).   
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 Moskowitz’s claim that the jury was “undeniably affected by the prevailing 

sentiments of the McCarthy era,” Pet’n 2, should also be rejected both because it is untimely and 

because Moskowitz fails to establish through the record how “the prevailing sentiments” 

improperly impacted the jury’s verdict in her case.   

 First, in order to obtain coram nobis relief, Moskowitz must show that “sound 

reasons exist for [her] failure to seek appropriate earlier relief.”  Fleming, 146 F.3d at 90.  “In 

deciding timeliness of coram nobis, [t]he critical inquiry is whether the petitioner knew or should 

have known earlier of facts underlying the claim for coram nobis relief.”  Nangia v. United 

States, No. 11-cv-6056 (RMB), 2012 WL 4513477, at *3 (S.D.N.Y. Oct. 2, 2012) (internal 

quotation marks omitted).  Moskowitz’s only explanation for her delay in challenging her 

conviction, however, is that the aforementioned grand jury testimony was not unsealed until 

2008.  See Pet’n 13-14.  This may be so, but it is irrelevant to Moskowitz’s ability to have raised 

her jury bias and venue arguments.  Those are not predicated on any new information and could 

have been raised on appeal, in a habeas petition, or in a coram nobis petition filed at any time 

during the past six decades.  Courts have found relief improper in light of delays of only a few 

years.  See Foont, 93 F.3d at 80 (“[T]o entertain Foont’s petition notwithstanding his 

unjustifiable [five-year] delay would be an unwarranted infringement upon the government’s 

interest in the finality of convictions.”); Nordahl v. United States, 425 Fed. Appx. 35, 36 (2d Cir. 

2011) (noting that three-and-a-half-year delay would be unjustifiable) (unpub); Mastrogiacomo 

v. United States, No. 90-cr-565 (KTD), 2001 WL 799741, at *2 (S.D.N.Y. July 16, 2001) 

(denying petition in light of three-year delay).  Entertaining claims that could have been raised 

decades earlier would be unprecedented and unsupported by applicable law. 
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 Second, on the merits, Moskowitz fails to establish how McCarthy-era sentiments 

specifically undermined her trial and the jury verdict finding her guilty.  A conviction should be 

reversed because of jury partiality only when the petitioner demonstrates “that prejudice was 

manifest.”  Knapp v. Leonardo, 46 F.3d 170, 176 (2d Cir. 1995) (internal quotation marks 

omitted).  Moskowitz cannot make that showing here.  Although Moskowitz claims that she was 

“link[ed] with ‘atomic espionage,’ treason, ‘subversive activities,’ and the Soviet Union,” Pet’n 

13, the jury was specifically instructed as to the proper use of this evidence: 

The next point I want you to listen to very carefully is that there has been much 
testimony as to the espionage activities of Harry Gold and Elizabeth Bentley, and 
as to the transmittal of chemical engineering plans by Abraham Brothman to 
Harry Gold and Elizabeth Bentley.  There is no claim made in this indictment that 
Abraham Brothman engaged in espionage.  It is not charged here that the material 
transmitted was of an illegal nature or that it was secret or that it could not have 
been found in textbooks or magazines on engineering or chemistry.  The 
testimony as to the transmission of blueprints and technical reports was admitted 
to show what the prosecution alleges the true relationship of the parties to be, that 
is, that the relationship was for purposes other than business purposes. . . . You 
are not to concern yourselves with any reason as to the prosecution of the 
defendants for this offense instead of espionage or any other offense—that is none 
of your concern.  Your only concern is the particular indictment before you.  The 
charge is, in effect, that the defendants and Gold agreed on a fictitious story to 
throw the grand jury off the track.   
 

Tr. 1129-30.  Juries are presumed to follow the instructions given to them, see CSX Transp., Inc. 

v. Hensley, 556 U.S. 838, 841 (2009) (“The jury system is premised on the idea that rationality 

and careful regard for the court’s instructions will confine and exclude juror’s raw emotions. . . . 

[A]s in all cases, juries are presumed to follow the court’s instructions.”), and the bits and pieces 

of transcript that Moskowitz cites do nothing to disprove that presumption here.  See also 

Morgan, 346 U.S. at 512 (noting the presumption on coram nobis review that the original 

proceedings were without error).  Indeed, as Moskowitz notes, the prosecutor himself 
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encouraged the jury “not [to] lose sight of the main charges[,] obstruction of justice.”  Pet’n 11 

(quoting Eddon Decl., Ex. 14 at 159). 

B. MOSKOWITZ HAS NOT ESTABLISHED THAT SHE CONTINUES TO SUFFER 
LEGALLY COGNIZABLE CONSEQUENCES FROM HER 1950 CONVICTION 

 Finally, Moskowitz has not carried her burden of establishing that she “continues 

to suffer legal consequences from [her] conviction that may be remedied by granting of the writ.”  

Fleming, 146 F.3d at 90.  In order to make this showing, “a petitioner must at least point to ‘a 

concrete threat that an erroneous conviction’s lingering disabilities will cause serious harm. . . . 

[I]t is not enough to raise purely speculative harms.’”  Id. at 91 (quoting United States v. Craig, 

907 F.2d 653, 658 (7th Cir. 1990)); see also Hager v. United States, 993 F.2d 4, 5 (1st Cir. 1993) 

(requiring showing of “significant” collateral consequences).  “[The] requirement that the 

petitioner identify a concrete and serious continuing legal consequence of his conviction 

appropriately works to reinforce the finality of judgments.”  Fleming, 146 F.3d at 91 n.3; see 

also United States v. Osser, 864 F.2d 1056, 1059 (3d Cir. 1988) (noting that interests in finality 

become “of an overriding nature” once a criminal defendant’s sentence is completed).   

 While petitioners can show a continuing consequence for purposes of coram 

nobis where they are barred from a chosen profession by virtue of their conviction, or where 

their conviction serves as an aggravating factor in a subsequent offense, Moskowitz alleges only 

reputational and emotional harm in her affidavit, such as having “experienced shame in certain 

interactions within the community.”  Moskowitz Aff. ¶ 9.  The mere “desire to be rid of the 

stigma” of a conviction, however, is, as a matter of law, insufficient to warrant relief.  United 

States v. National Plastikwear Fashions, 368 F.2d 845, 846 (2d Cir. 1966) (per curiam); see also 

United States v. Roth, 283 F.2d 765, 766 (2d Cir. 1960) (“The moral stigma of a judgment which 

no longer affects legal rights does not present a case or controversy. . . .”) (internal quotation 
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marks and citation omitted) (per curiam); United States v. Bush, 888 F.2d 1145, 1149-50 (7th 

Cir. 1989) (noting that “the reputational injury from conviction also does not suffice”); Osser, 

864 F.2d at 1060 (“Damage to reputation is not enough.”).  As the Seventh Circuit explained in 

denying a similar petition, “[a] strong emotional interest is not enough to produce an Article III 

case or controversy.”  Keane, 852 F.2d at 204.5  

 Moskowitz also argues that she suffers continuing consequences by virtue of lost 

civil rights and the fine she paid following her conviction.  But the lost rights she alleges and an 

already-paid fine do not constitute continuing consequences that support granting the exceptional 

coram nobus remedy.  That these injuries do not warrant relief is underscored by the fact that 

they are mentioned only in Moskowitz’s brief and never in her affidavit.   

 To begin, the only civil right that Moskowitz claims to have lost as a result of her 

conviction is the ability to serve on a New Jersey jury.  Moskowitz has submitted no evidence 

establishing that she has been called as a juror, that she would not be peremptorily struck given 

her history, or that she has even desired to serve on a jury.  She did not even mention jury service 

in her affidavit.  The “injury” she suffers from her deprivation of the right to serve on a jury is 

accordingly speculative and, in any event, insufficient to warrant coram nobis relief.  Nearly all 

felony convictions, moreover, carry some effect on civil rights like the right to serve on a jury.  

See 28 U.S.C. § 1865(b)(5) (disqualifying individuals who “ha[ve] been convicted … [of] a 

crime publishable by imprisonment for more than one year and [whose] civil rights have not 

been restored” from federal jury service).  Allowing coram nobis relief on such a showing would 

thus be wholly “inconsistent with the Supreme Court’s admonition . . . that coram nobis relief is 

                                                 

5 Moskowitz also claims in her affidavit that “[a]fter [her] release from prison, FBI agents 
repeatedly harassed [her].”  Moskowitz Aff. ¶ 8.  Moskowitz, however, does not provide any 
specifics as to the alleged harassment and does not claim that she is still being harassed. 
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to be treated as an extraordinary remedy.”  Fleming, 146 F.3d at 91 n.3 (internal quotation marks 

omitted); see also id. at 91 (“The requirement of continuing legal consequences would lose all 

force if speculative harms of the sort petitioner relies upon . . . were sufficient. . . .”); Craig, 907 

F.2d at 660 (finding coram nobis relief improper even though petitioners “point[ed] toward a 

cornucopia of disabilities that [] Illinois statutes have in store for convicted felons”).6   

 Nor does the fine imposed on Moskowitz in 1950 as a result of her conviction 

provide a basis for relief.  The case Moskowitz cites for this point is irrelevant, since the 

“economic hardship” at issue in that case was caused not by a fine, but because the defendant 

had been disqualified from his desired line of work due to his conviction.  See Dean v. United 

States, 436 F. Supp. 2d 485, 489 (E.D.N.Y. 2006).  That is a continuing injury.  The historical 

payment of a fine, however, is not—it is “a sunk cost rather than a continuing disability 

producing additional injury as time passes.”  Keane, 852 F.2d at 204; see also Porcelli v. United 

States, No. 00-cv-2500 (CPS), 2001 WL 34894717, at *4 (E.D.N.Y. July 17, 2001) (“As the past 

payment in full of Porcelli’s fine in this case does not present a ‘continuing collateral 

consequence’ of Porcelli’s conviction, the fine does not give this Court coram nobis 

jurisdiction.”).  Further, since most convictions require at least some special assessment, 

                                                 

6 The case that Moskowitz cites on this point, United States v. Travers, 514 F.2d 1171 (2d Cir. 
1974), is cursory and never identifies what actual consequence supported issuance of the writ.  In 
some circumstances, deprivation of a civil right may be enough.  Courts in this Circuit and 
elsewhere, for example, have held that loss of the right to vote can be sufficient to justify coram 
nobis relief.  See United States v. Cariola, 323 F.2d 180, 182-83 (3d Cir. 1963); Kyle v. United 
States, 288 F.2d 440, 441 (2d Cir. 1961).  But Moskowitz has not alleged that she has been 
disenfranchised, and the law in New Jersey, where Moskowitz resides, restores the right to vote 
once a defendant’s sentence has been completed.  See New Jersey State Conf.-NAACP v. Harvey, 
885 A.2d 445, 447 (N.J. Super. 2005).  To the extent Moskowitz is suggesting, moreover, that 
Travers stands for the proposition that every felony conviction has sufficient continuing or 
potential consequences to warrant relief, this Circuit repudiated that view (which the Ninth 
Circuit has adopted) in subsequent cases.  See Fleming, 146 F.3d at 91 n.3.   
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Moskowitz’s argument (like her jury-service argument) would reduce the continuing-injury 

requirement to a mere formality—which, again, cannot be squared with the extraordinary nature 

of coram nobis relief and with the strong interest typically afforded by courts to the finality of 

criminal convictions.  See Fleming, 146 F.3d at 91 & n.3; Cruzado-Laureano v. United States, 

No. 09-cv-2303 (JAF), 2010 WL 4340987, at *4 (D.P.R. Nov. 2, 2010).  

CONCLUSION 

 For the aforementioned reasons, this Court should deny Moskowitz’s petition for 

a writ of coram nobis.   

 
Dated: October 1, 2014 

New York, New York 
   
               Respectfully submitted, 
 
               PREET BHARARA 
               United States Attorney for the 
               Southern District of New York 
 
 
                By: /s/ Robert Allen                           . 
               ROBERT ALLEN 
               Assistant United States Attorney 
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