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COURT OF APPEALS 
STATE OF NEW YORK 
---------------------------------------------------------------------){ 

In the Matter of a Petition to Compel Payment 
of Legal for Services Rendered 
in Connection with the Estate of 

SYLVAN LAWRENCE, 

Deceased. 

BRIEF OF AMICUS 
CURIAE NEW YORK STATE 
TRIAL LA WYERS 
ASSOCIATION (NYSTLA) 

---------------------------------------------------------------------){ 

RICHARDS. LAWRENCE and PETER A. VLACHOS, 
as Executors of the Estate of Alice Lawrence, Deceased, 

Respondents, 

-against-

GRAUBARD MILLER, C. DANIEL CHILL, 
ELAINE M. REICH and STEVEN MALLIS, 

Appellants. 

---------------------------------------------------------------------){ 

RICHARDS. LAWRENCE, SUZANNE LAWRENCE 
DECHAMPLAIN and MARTA JO LAWRENCE, 

Intervenors-Respondents. 

---------------------------------------------------------------------){ 

Preliminary Statement 

Proposed armcus curia New York State Trial Lawyers' Association 

("NYSTLA") submits this brief in support of the appeal taken by Graubard Miller 

("Graubard") from the order of the Appellate Division, First Department entered 
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on May 23, 2013 (7391-97)1 which modified the decree of the Surrogate by 

permitting the client to retroactively return to an hourly retainer after Graubard 

secured a settlement of more than $350,000,000 for the plaintiffs-respondents 

Richard S. Lawrence and Peter A. Vlachos, as executors of the estate of Alice 

Lawrence, deceased, and the intervenor-respondents, Richard S. Lawrence, 

Suzanne Lawrence deChamplain, and Marta Jo Lawrence (collectively, 

"respondents") after more than 20 years of litigation (88A, 2729-30). 

NYSTLA believes that the retroactive invalidation of the contingency fee 

retainer that Ms. Lawrence requested, negotiated and executed to avoid paying 

hourly fees was improper, inappropriate and contrary to New York case law on 

point. The retainer was not unconscionable, and the court's order is almost 

punitive. It also threatens the sanctity of the contingency fee system, a staple of 

New York personal injury practice, and therefore NYSTLA is submitting this brief 

to support the propriety of the agreement entered into by Ms. Miller here. 

Summary Of The Case 

Graubard in its thorough and well-organized brief delineates all facets of the 

litigation, the contingency agreement sought by the client, and how Graubard 

prevailed through the use of "Epps documents" which established self-dealing on 

the part of Seymour Cohen and his family, and exposed them to such a level of 

1 Numbers in parentheses refer to pages of the record on appeal. 
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liability that they agreed to a settlement in the amount of $111,856,468 (2921, 

3139-30, 3072, 3149-76). We will not restate the positions taken in the main briefs, 

but will provide a short synopsis of the facts and move on to the point to be made 

in this amicus brief. 

Graubard represented Alice Lawrence for well over 20 years in estate 

litigation arising from the death of her husband, Sylvan. Ms. Lawrence was 

intelligent and sophisticated in financial matters; she trusted no one (145A, 1103, 

1138) and "made her own decisions" (145a, 1174, 1195). Her children described 

her as a "force to be reckoned with" (1199, 1208, 1267 -68). She never consulted 

with attorneys on "business issues", preferring to keep her own counsel; she also 

avoided discussing financial matters with her children because she knew more 

about financial matters than they did (1155-56). She disregarded her attorney's 

advice on various legal matters (109a-10a, 611-37, 5977-81). In December 2004, 

Ms. Lawrence managed an investment portfolio worth more than $200,000,000 

(145a, 1941-42, 5155). 

In January 2005, Ms. Lawrence decided to discontinue hourly billing in 

favor of a contingency fee arrangement (Graubard Brief at 16-28). A contingency 

retainer was substituted, providing that Graubard would receive 40% of the net 

recovery after deduction of up to $1.2 million in time charges it could bill during 

the first year only (699-701, 1502-08, 2979-80). She had her accountant review the 
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agreement before signing it, and put in a clause clarifying the amount of time 

hourly billing could continue (1922-24, 2002, 2004). 

No one anticipated that the case would settle quickly, but Graubard 

discovered impropriety in Seymour Cohen's sale of commercial properties to John 

E. Epps, a Bermudan citizen, which established self dealing and potential tax fraud 

on Mr. Cohen's part; this permitted the assertion of a constructive trust theory of 

liability (256-57) which increased the value of plaintiff's claim and would have 

enabled the IRS to follow up on the transaction. This incentivized settlement (256-

263, 2063). 

An attorney who still represents Richard Lawrence described a particular 

court room proceeding made by Graubard as the "best evidentiary presentation I 

had ever seen at trial" (284). Nine days later, the case was settled unconditionally 

for over $111 million dollars (6444-45). 

Mter receiving the benefit of the settlement, Ms. Lawrence reneged on her 

agreement with Graubard, retaining counsel, and actually maneuvering to avoid 

being deposed, so that Graubard was unable to make a showing of how 

sophisticated and competent she was. 

Special Referee Howard A. Levine, in a 105-page report (87a-191a), ruled in 

favor of Graubard on almost every factual issue, but reduced its fee to 40% of the 
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first $10 million of recovery (188a); he, in effect, counted Graubard's speedy and 

exemplary recovery against it. 

Surrogate Norah Anderson adopted the Referee's recommendation, finding 

that it constituted "a middle ground remedy" (84a). The Appellate Division issued 

a finding of both procedural and substantive unconscionability based on Ms. 

Lawrence's statement that she would have received a "lion's share" of recovery 

had she understood the retainer agreement, whereas now her share would be less 

than Graubard's, because she had elected to pay all legal fees, even those owed by 

third parties, out of her own share of the recovery (699-700, 804, 807, 7394). Her 

children received many millions of dollars from Graubard's work, but paid almost 

nothing in attorney fees, because their bills were paid by Ms. Lawrence (560, 660-

61, 1211-12, 2727). 

It is NYSTLA's position that the contingency fee agreement executed by 

Graubard at Ms. Lawrence's request should be upheld in its entirety. 
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Discussion 

A finding of unconscionability cannot be based 
on an after the fact review of circumstances 
that did not exist at the time the agreement 

was executed in this case; Ms. Lawrence was a 
sophisticated and tough-minded woman who under

stood the implications of changing the fee 
arrangement; that Graubard's excellent work 

resulted in a high and speedy fee cannot redound to 
Graubard's detriment; the contingency fee 

system should be upheld. 

Courts scrutinize arrangements between attorneys and their clients. Jacobson 

v. Sassower, 66 N.Y.2d 991 (1985). In Lawrence v. Miller, 11 N.Y.3d 588, 596 

(2008), the Court of Appeals, on a prior appeal in this case, observed that even an 

agreement that is not unconscionable at the time of its inception may be voidable 

based on circumstances arising thereafter, but that in general, absent incompetence, 

deception or overreaching, such agreements should be enforced as written. "The 

power to invalidate a fee with hindsight should be exercised only with great 

caution" because it is not "unconscionable for an attorney to recover much more 

than he or she could possibly have earned at an hourly rate"; the "contingency 

system cannot work if lawyers do not sometimes get very lucrative fees, for that is 

what makes them willing to take a risk - a risk that often becomes reality, that they 

will do much work and earn nothing. If courts become too preoccupied with the 

ratio of fees to hours, contingency fee lawyers may run up hours to justify their 
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fees, or may lose interest in getting the largest possible recoveries for their clients." 

I d., footnote 4 ). 

Certainly, a contingency fee may be disallowed where "the amount becomes 

large enough to be out of proportion to the value of the professional services 

rendered", but contingency arrangements do allow a client "without financial 

means to obtain legal support through the civil justice system", and one must 

consider that attorneys risk having their many hours of work prove "fruitless." 

King v. Fox, 7 N.Y.3d 181, 192 (2006); Gair v. Peck, 6 N.Y.2d 97, 106 (1959). 

Moreover, a dissatisfied client may terminate an attorney's services at any time, 

with or without cause, for any reason or for no reason at all. Campagnola v. 

Mulholland Minion & Roe, 76 N.Y.2d 38, 43-4 (1990). 

At bar, Ms. Lawrence was not an unintelligent client. She requested a 

bargain, believing that it would be beneficial to her. And the new arrangement 

likely would have been extremely beneficial financially if the Epps documents 

never materialized and a case that was already 23 years old dragged on for several 

more years (as she, Graubard, and the Referee all thought was likely). The law 

firm did not overreach in acceding to Ms. Lawrence's request to change the 

compensation scheme from one involving hourly billing to one based on a stated 

contingency. Nor did the terms of the agreement violate any court rule or any 

customary practice that then existed (or that even now exists). 
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To hold on these facts that the agreement was unconscionable is a threat to 

contingency fees generally. We believe this Court should reverse the Appellate 

Division's decision and affirm the propriety of the contingency fee retainer 

agreement that was requested by Ms. Miller, that reflected her desires, and that was 

the product of her reasoned decision making process at a time when she was 

managing almost a quarter of a billion dollars of securities on her own. 

Contingent fees secure fair compensation for attorneys' work and also, more 

importantly, enable injured accident victims to obtain excellent representation 

despite limited means. Outside the personal injury field, compensation is ordinarily 

based on a mix of flat fees and hourly billing for attorney work. Those without 

means are often left without recourse to representation, or are relegated to 

attorneys with less experience and expertise than the adversaries' counsel. As a 

result, many deserving claimants are unrepresented or poorly represented because 

of their financial limitations. 

The contingency fee system, on the other hand, creates a scenario where the 

strength of the case and the severity of the injury are the only criteria by which 

attorneys evaluate whether to undertake representation of an injured claimant. 

Differences in education, social status and political beliefs are irrelevant. 

In New York, the most intricate and serious personal injury cases are 

routinely handled by a small coterie of top trial lawyers. Much the same occurs in 
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other areas of the law; the firms with the most experience and the best reputations 

in a given sub-field, whether in patent law, commercial litigation, or estate 

practice, are often retained in the "heavier" cases in which the quality of the 

representation is most important. The arrangement encourages specialization. The 

Court of Appeals' decision in Samuel v Druckman & Sinel, 12 N.Y.3d 205 (2009), 

also makes it clear that fee-sharing arrangements between attorneys that comport 

with ethical guidelines are enforceable pursuant to their terms. 

In the realm of personal injury litigation, these conditions give inexperienced 

attorneys an incentive to refer complex personal injury cases to more expert 

attorneys, even though they thereby forfeit a large percentage of their fees, 

especially as the total award is likely to be higher. In time, the inexperienced 

attorneys can become top rate trial lawyers, ensuring ample representation for 

injury victims in New York. Meanwhile, the client, who normally would be 

incapable of paying the enormous expenses of litigation under direct fee 

arrangements, instead pays the fees from the recovery, and then receives as much 

as though he or she retained only one attorney. 

Apart from enabling clients who are not independently wealthy to hire the 

very best attorneys in the applicable field of law, the contingent fee retainer 

provides the attorney with an extra incentive to go the extra mile to maximize the 

recovery, for it is that recovery that will dictate the amount of their fee. 
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Commentators have taken note of these advantages of the contingency 

system. See, John C. Moorehouse, Andrew P. Morriss & Robert Whaples, Law and 

Economics in Tort Law: A Survey of Scholarly Opinion, 62 Albany L. Rev. 667 

(1998); Peter Karsten, Enabling the Poor to Have Their Day in Court: The 

Sanctioning of Contingency Fee Contracts, A History to 1940, 47 DePaul L. Rev. 

231, 241 (1998); Robert H. Mnookin, Negotiation, Settlement and the Contingency 

Fee, 47 DePaul L. Rev. 363, 364-6 (1998); Richard A. Posner, Economic Analysis 

of the Law at pp. 624-5 (51
h Ed. 1998); Bruce L. Hay, Contingent Fees and Agency 

Costs, 25 Jnl. Legal Studies 503 (1996). 

But the desirability of the contingent fee from the attorney's perspective is 

greatly lessened if the entire nature of the contract is retrospectively changed -

from recovery-based to hourly-based -- in those circumstances in which the 

attorney's very success makes the first measure much larger than the second. 

For the reasons outlined in this brief and in NYSTLA's motion seeking 

leave to file an amicus, a finding affirming the propriety of the Appellate 

Division's order can have adverse effects on future cases. Tort lawyers who 

typically accept soft injury cases and negotiate a quick settlement, may reject the 

cases for fear that the client will then challenge the 1/3 contingency fee 

arrangement. Commercial attorneys may reject cases in which the client seeks 

contingent fee representation, fearing that their achievement of a speedy recovery 
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may be used to set aside the fee arrangement their client freely entered into. 

Attorneys seek to avoid any appearance of impropriety, and may be afraid to 

accept any contingency fee arrangement, to the detriment of litigants, the system, 

and law firms generally. 

On the other hand, a case may become more complicated or arduous 

through no fault of the attorney. Unknown medical issues may arise; defendants 

may file for bankruptcy; misleading evidence and testimony may be introduced at 

trial. The attorney will then have to double or triple his work to secure a recovery. 

Would he be able to apply for an enhanced fee and say that the contingency fee 

arrangement is not fixed and finite? Logically, if the fee can be reduced for less 

work, it could also be expanded for more. 

Needless to say, NYSTLA does not condone or defend attorney misconduct 

and NYSTLA's position would be very different if this was a case in which the law 

firm had procured the retainer through fraud or overreaching. NYSTLA's position 

would be also different if the terms of the retainer were themselves violative of a 

statute or court rule. It is precisely because neither of those conditions was found 

to exist that the decision is so troubling both of itself and, more importantly, as to 

the impact it may have on the efficacy of contingent fee representation. 

The contingency fee method of attorney compensation, we submit, 

eliminates the problem of evaluating the value of the services rendered by the 
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attorney on a time basis. This Court's decision upholding substantive and 

procedural unconsionability threatens the basis of the contingency fee system, 

which is designed to avoid that very problem. 

As NYSTLA sees it, the beauty of the contingent fee arrangement is that it 

allows parties to make a bargain, is generally fixed, and accounts for the 

possibilities of quick settlement and long litigation. The attorney takes the risk in 

not securing any recovery or in securing a recovery that will not fairly compensate 

the attorney for the latter's time, even with a meritorious case. On the other hand, 

the attorney may be able to reach a quick settlement through skill, provenance or 

simply luck. In such a case, he has earned his fee and is entitled to same absent 

compelling circumstances not present here. 

NYSTLA is also concerned that this case could adversely affect attorney

client relationships in personal injury actions. A hypothetical illuminates the point. 

Suppose an attorney secures a prompt settlement in a wrongful death case, which 

requires the preparation of a death compromise order; the beneficiaries of the 

estate are children, for whom the court appoints a guardian, and the attorney 

requests confirmation of the standard 1/3 contingency retainer. Surely the guardian 

- even one who was a personal injury lawyer himself or herself - would be 

obligated to object on the basis of the Appellate Division's holding in this case. 

This would create discord between the attorney and the family, which would lead 

12 



to more litigation and a possible reduction in the fee. Attorneys would be 

discouraged from pursuing prompt settlement for fear of losing part of their fee, 

after working many hours, paying large expenses, and risking a $0 recovery. 

Here, the Graubard firm acceded to Ms. Lawrence's request for a 

contingency arrangement, then used excellent lawyering to secure what everyone 

concedes is a phenomenal settlement- only to be found guilty of unconscionable 

conduct and have its fee reduced to an hourly rate because of its own work! That 

finding, NYSTLA respectfully submits, should be reversed in all respects. 

Conclusion 

Based upon the foregoing, it is respectfully submitted that this Court should 

reverse the Appellate Division's order and hold that Graubard is entitled to its full 

contingency fee. 

Dated: New York, New York 
December 9, 2013 

By: 

Respectfully submitted, 
NEW YORK STATE 
TRI LAWYERS ASSOCIATION 

Brian J. Isaac 
POLLACK POLLACK ISAAC & DECICCO 
225 Broadway, Suite 307 
New York, NY 10007 
212-233-8100 
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