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INTRODUCTION

This memorandum is submitted on behalf of defendant Stephen DiCarmine in support of

an application for a stay of this matter in its entirety – responsive pleadings and discovery – as to

him until a parallel criminal action pending in the Supreme Court of the State of New York

(Stolz, J.) in which he is a defendant is resolved. The District Attorney of New York County

(“DANY”) has advised Justice Robert Stolz that the prosecution case in the criminal trial will

take from four to six months. Justice Stolz has told the parties that the trial will start in January,

2015.

It is well-settled that a court has the discretionary authority to stay a case if the interests

of justice so require. Kashi v. Gratsos, 790 F.2d 1050, 1057 (2d Cir. 1986) (citation omitted). In

deciding whether to enter a stay, courts in the Southern District of New York typically consider

six factors: (1) the extent to which issues in the criminal case overlap with those presented in the

civil case; (2) the status of the case, including whether the defendants have been indicted; (3) the

private interests of the plaintiffs in preceding expeditiously weighed against the prejudice to

plaintiffs caused by the delay; (4) the private interests and burden on the defendants; (5) the

interests of the Courts; and (6) the public interest. S.E.C. v. Boock, No. 09 Civ. 8261 (DLC),

2010 WL 2398918, at *1-2 (S.D.N.Y. June 15, 2010) (Cote, J.). On June 2, 2014, Judge Caproni

stayed another parallel proceeding brought by the Securities and Exchange Commission (“SEC”)

against Mr. DiCarmine and others.1

It would be very unfair and unduly burdensome for Mr. DiCarmine to defend this case

while simultaneously defending a criminal case of great scope with draconian potential

1In pertinent part, Judge Caproni’s text order reads: “The District Attorneys [sic] Office of New York moves for a
stay of all discovery. Defendants Davis and DiCarmine move for a stay of all responsive pleadings. No party
opposes either motion. For substantially the reasons cited by the parties, and in the interests of justice, the Court
GRANTS both motions and the case is stayed until further order of the Court.”

13-01765-mg    Doc 28    Filed 06/20/14    Entered 06/20/14 17:18:03    Main Document    
  Pg 4 of 10



2

penalties,2 and we urge the Court to stay this action in its entirety with respect to Mr. DiCarmine

pending the resolution of the parallel criminal case. Granting a stay while the criminal case goes

forward would conserve judicial resources and the resources of the parties, and would serve the

public interest by avoiding duplicative litigation, narrowing disputed issues, and potentially

facilitating resolution of this case. When an indicted criminal defendant is also a defendant in a

related civil action, courts in this Circuit generally grant a stay of the civil matter. Hicks v. City

of New York, 268 F. Supp. 2d 238, 242 (E.D.N.Y. 2003).

BACKGROUND

On June 10, 2014, the Liquidating Trustee (“Trustee”) for the Dewey & LeBoeuf

Liquidating Trust (“Trust”) filed a First Amended Complaint in this proceeding, which accuses

Mr. DiCarmine of criminal misconduct and also incorporates the indictment and SEC Complaint

against him, as well as the plea agreements of seven individuals likely to testify for the District

Attorney at the trial of the indictment. First Amended Complaint ¶¶ 4, 93, 96.

The incorporation of the indictment and the SEC Complaint means that, unless this action

is stayed, Mr. DiCarmine will have to try those actions within the proceeding before this Court.

It also means that, unless this action is stayed, Mr. DiCarmine in this proceeding will depose the

prosecution’s witnesses in the criminal case against them. In addition, it means that unless this

action is stayed, Mr. DiCarmine likely will be compelled to assert his Fifth Amendment privilege

in any responsive pleading to the First Amended Complaint and also at any depositions thay may

occur prior to the criminal trial, very seriously and unfairly disadvantaging him in the defense of

this action.

Even if they were not expressly incorporated into the First Amended Complaint, there is

a very substantial overlap between the indictment and the SEC Complaint, on the one hand, and

2 The indictment includes fifteen counts of Grand Larceny in the First Degree, a class B felony, each punishable by
a term of imprisonment of up to 25 years. N.Y. Penal Law §§70.00(2)(b) and 155.42.
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allegations in the First Amended Complaint. For example, the indictment charges the defendants

with a Penal Law Scheme to Defraud, a Martin Act Scheme to Defraud, fifteen counts of Grand

Larceny in the First Degree, scores of counts of Falsifying Business Records in the First Degree,

and Conspiracy. Similarly, the First Amended Complaint repeatedly accuses Mr. DiCarmine of

wrongdoing, criminal conduct and fraud. See e.g., First Amended Complaint ¶¶ 4 (a long-

running scheme to inflate Dewey’s financial statements), 80 (criminal conduct), 80 (extensive

wrongdoing), 84 (fraud), 91 (fraud), 93 (fraudulent acts), 94 (fraud), 95 (accounting fraud), 96

(criminal conduct).

In addition to the several paragraphs of the First Amended Complaint that use touchstone

words such as “criminal conduct,” “accounting fraud” and “fraudulent acts,” the underlying

theme of this complaint is that Mr. DiCarmine and others were engaged in a massive criminal

fraud – precisely the core theme of the indictment. Similarly, the allegation that, “[u]nder Davis,

DiCarmine and Sanders exerted substantial control over the Debtor’s management decisions”

(First Amended Complaint ¶83), a major building block of the First Amended Complpaint,

echoes a major building block of the indictment: “Defendants DAVIS, DICARMINE, and

SANDERS were in regular communication and controlled the operations of the Firm.”

Indictment p. 2. Moreover, if this proceeding is not stayed in its entirety against Mr. DiCarmine,

he will seek to depose many of the District Attorney’s likely witnesses. Of course, by

incorporating the guilty pleas of seven individuals into the First Amended Complaint, the Trustee

ensures that they will be deposed in this proceeding. It is impossible to unscramble the omelet

the Trustee has served in his First Amended Complaint.

13-01765-mg    Doc 28    Filed 06/20/14    Entered 06/20/14 17:18:03    Main Document    
  Pg 6 of 10



4

ARGUMENT

APPLICATION OF THE FACTORS TO THIS SITUATION

The application of the six factors that the courts consider in parallel proceedings

such as this strongly argue in favor of staying the entire matter with respect to Mr. DiCarmine.

1. The extent to which issues in the criminal case overlap with those presented in the

civil case. The First Amended Complaint incorporates the indictment. There could not be more

overlap than this. Even without the incorporation of the indictment, the language in the First

Amended Complaint and its themes underscore the very substantial overlap between it and the

indictment. “The strongest case for granting a stay is where a party under criminal indictment is

required to defend a civil proceeding involving the same matter.” Volmar Distribs., Inc. v. New

York Post Co., Inc., 152 F.R.D. 36, 39 (S.D.N.Y. 1993) (citations omitted).

2. The status of the case, including whether the defendant has been indicted. The

defendant has been indicted. It is obvious that the Trustee cooperated with DANY’s

investigation. Justice Robert Stolz has repeatedly said that he intends to start the criminal trial in

January 2015. “Courts have noted that a civil stay is most appropriate when the defendant has

already been indicted….” S.E.C. v. One or More Unknown Purchasers of Secs. of Global Indus.,

Ltd., No. 11 Civ. 6500 (RA), 2012 WL 5505738, at *3 (S.D.N.Y. Nov. 9, 2012).

3. The private interests of the plaintiff in preceding expeditiously weighed against

the prejudice to plaintiff caused by the delay. If the application is granted, the stay would only

affect this defendant; the matter would proceed as to all other defendants.3 In that sense, any

perceived prejudice to the plaintiff, if it existed at all, would be very minimal. See In Re Julmice,

458 B.R. 657, 664 (Bankr. E.D.N.Y. 2011) (in staying an Adversary Proceeding against certain

defendants facing a pending criminal indictment, the court found that the prejudice to the

3 It is possible that defendant Sanders may make a similar request for a stay, but if he does, if granted the relief
requested would only involve two defendants. The matter would proceed as to all others.
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plaintiff was outweighed by the prejudice to the indicted defendants, as the stay would be limited

to those defendants and “discovery may continue as to the other defendants and as to any third

parties.”)

4. The private interests and burden on the defendant. Proceeding with this action

would severely burden Mr. DiCarmine in several ways. First, because of the pendency of the

criminal case, proceeding here might very well force him to assert his Fifth Amendment rights

with respect to answering the First Amended Complaint, answering interrogatories and at

depositions, something he likely would not otherwise do. As the court noted in Volmar Distribs.,

152 F.R.D. at 39, “denying a stay might undermine a defendant’s Fifth Amendment privilege

against self-incrimination” and “[p]roceeding with discovery would force these defendants into

the uncomfortable position of having to choose between waiving their Fifth Amendment

privilege or effectively forfeiting the civil suit”. (citation omitted). See also S.E.C. v. Boock,

2010 WL 2398918 at *2 (“In the absence of a stay, an adverse inference may very well be drawn

against the defendants in this civil action if the pendency of the criminal prosecution prompts

them to invoke their Fifth Amendment privilege.”).

Second, proceeding with even limited discovery in this action would be a severe drain on

the defendant’s limited resources. DANY estimates that the prosecution case at the criminal trial

will last four to six months. Justice Stolz has advised the parties to expect the trial to commence

in January 2015. Preparing for a criminal trial of this magnitude and complexity – which will

involve analyzing millions of documents and accounting records – is a massive undertaking. Mr.

DiCarmine cannot reasonably defend the criminal charges he faces and simultaneously

participate in discovery and defend this civil action. If the defendant were required to proceed

with even limited discovery in this action, he would be forced to incur expenses and devote
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resources to defend this action to the detriment of his defense in the criminal case. In short,

forcing Mr. DiCarmine to proceed on two fronts would be manifestly unfair to him.

5. The interests of the Courts. Where criminal cases are resolved prior to the

disposition of the parallel actions, the criminal case resolution often dictates the resolution of the

civil case or at minimum informs it. “Moreover, a stay in the action will streamline later civil

discovery since the transcripts from the criminal case will be available to the civil parties.”

Morris v. American Fed’n of State, Cnty. and Mun. Emps., No. 99 Civ. 5125 (SWK), 2001 WL

123886, at *2 (S.D.N.Y. Feb. 9, 2001). Thus, it makes little sense for two courts to expend

limited judicial resources covering the same ground.

6. The public interest. The public interest is best served when a defendant facing

draconian penalties in serious criminal cases are treated fairly. That overriding interest is best

served by the Court staying this action in its entirety against Mr. DiCarmine.

Granting only a partial stay would be manifestly unfair to this defendant and would not

serve the public interest. If he is compelled to answer or to be deposed, he will be placed in an

untenable, prejudicial position vis-a-vis his Fifth Amendment rights. That would be particularly

unfair to him since it seems clear that the Trustee cooperated with the DANY’s investigation that

resulted in the criminal charges.

As Judge Lynch has explained:

When a defendant has been indicted, his situation is
particularly dangerous, and takes a certain priority, for the
risk to his liberty, the importance of safeguarding his
constitutional rights, and even the strain on his resources
and attention that makes defending satellite civil litigation
particularly difficult, all weigh in favor of his interest.
Moreover, if the potential prejudice to the defendant is
particularly high post-indictment, the prejudice to the
plaintiff of staying proceedings is somewhat reduced, since
the criminal litigation has reached a crisis that will lead to a
reasonably speedy resolution.
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Sterling Nat’l Bank v. A-1 Hotels Int’l, Inc., 175 F. Supp. 2d 573, 577 (S.D.N.Y. 2001); see also

In re Julmice, 458 B.R. at 662.

CONCLUSION

For the foregoing reasons, Mr. DiCarmine requests that this action be completely stayed

as to him.

Dated: New York, New York
June 20, 2014

BRYAN CAVE LLP

By: /s/ Mary Beth Buchanan
Mary Beth Buchanan, Esq.
Austin V. Campriello, Esq.
Kathryn E. Gebert, Esq.
mbuchanan@bryancave.com
avcampriello@bryancave.com
kate.gebert@bryancave.com
1290 Avenue of the Americas
New York, New York 10104
Telephone: 212-541-1074

Attorneys for Defendant Stephen DiCarmine
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