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Defendant Robert Lee Miles (“Mr. Miles”) respectfully submits this 

memorandum of law in support of his Motion to Dismiss and Pretrial Motions.  

PRELIMINARY STATEMENT 

Mr. Miles made a fateful decision to return an old, unloaded pistol to a police 

precinct as part of a gun amnesty program and now faces a mandatory minimum sentence of 

fifteen years.  Over a year ago, Mr. Miles, while in dire need of money, asked his friend for help.  

The friend, who did not have any money to lend Mr. Miles, instead offered him an old, unloaded 

gun.  He reminded Mr. Miles that through New York’s well-advertised gun amnesty programs, 

guns can be surrendered at police precincts in exchange for money on a “no questions asked” 

basis.  Indeed, New York’s gun amnesty programs, which are an essential and cost-effective 

means for the State to reduce the amount of illicit guns on the streets, thrive on publicity that 

program participants will not face prosecution.  Mr. Miles, who had read and heard about these 

programs before, decided that taking his friend’s unloaded gun to a nearby police precinct would 

be a safe way to get $100.  Unfortunately, he was stopped on the way over leading to the instant 

case. 

Because Mr. Miles handled the gun for a very short period of time and for a good 

reason (i.e., to surrender it to New York City authorities for cash), the Indictment must be 

dismissed under the “innocent possession” defense.  In addition, the Government is estopped 

from prosecuting the instant charge because New York’s promotion of its gun amnesty programs 

coaxed Mr. Mile’s behavior, and indeed, legitimized it.  Therefore, the Indictment must be 

dismissed under both the entrapment by estoppel and entrapment defenses.  In the alternative, 

Mr. Miles respectfully requests this Court, under FED. R. CRIM. P. 12(b)(2), to permit him to 

present evidence concerning the “innocent possession” and both entrapment defenses, as well as 

to instruct the jury about those defenses.  See United States. v. Abcasis, 45 F.3d 39, 42 (2d Cir. 
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1995) (“[T]he Constitution guarantees criminal defendants a meaningful opportunity to present a 

complete defense.’”). 

Mr. Miles also respectfully moves this Court to suppress his post-arrest statements 

and the gun in this case because they were both the “fruits” of an unconstitutional stop and frisk. 

Additionally, he seeks an order suppressing textual and photographic messages 

found on his mobile phone, a call log of that phone, and the contents of the same (e.g., Mr. 

Miles’ address book) because they were the products of a search that violated the Fourth 

Amendment.  The textual and photographic messages should be excluded on the additional 

ground that they are irrelevant and unfairly prejudicial. 

Mr. Miles further respectfully submits that the Government should not be 

permitted to introduce evidence concerning the recordings of phone calls placed from Rikers 

Island that it produced Government in discovery.  Many of those calls were apparently placed by 

other inmates, and consequently, are irrelevant to this case.  Additionally, they are unfairly 

prejudicial to Mr. Miles.  Furthermore, the Government should not be permitted to discuss the 

circumstances behind which any of the phone calls were placed because that would also be 

unfairly prejudicial to Mr. Miles.  To the extent the Government seeks to rely on any of the 

Rikers Island phone calls it produced, it should be ordered to provide, as late as four weeks 

before trial, a bill of particulars listing such calls, as well as transcripts of the same and the bases 

for their admission as evidence. 

The Government should also be precluded from introducing any evidence 

concerning Mr. Miles’ criminal history or from identifying him as a “felon” in form or 

substance.  To that end, Mr. Miles is willing to stipulate that he is a prohibited person who is 

ordinarily not entitled to possess a firearm.  Under well-established Supreme Court precedent, 
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the Government must accept this offer and cannot introduce evidence concerning the details of 

Mr. Miles’ convictions for the purposes of establishing he was a “felon-in-possession.” 

Mr. Miles further respectfully requests the Court to order the Government to 

produce a bill of particulars listing all of the convictions on which it seeks to establish that Mr. 

Miles is subject to a mandatory minimum sentence of fifteen years under 18 U.S.C. § 924(e). 

Finally, Mr. Miles respectfully requests a hearing to determine the many 

contested factual issues raised in this motion.  At the last court conference in this case, Your 

Honor stated that such a hearing would take place on September 5, 2012, if the Court decided it 

was necessary.  To adequately prepare for a hearing, we respectfully ask the Court to require the 

Government to make available to us all 18 U.S.C. § 3500 material by August 30, 2012 at 5:00 

p.m.1   

STATEMENT OF FACTS 

On July 8, 2011, Mr. Miles was charged in the sole count of an Indictment with 

knowing possession of a firearm pursuant to 18 U.S.C. § 922(g)(1).  (See Dkt. No. 1 (the 

“Indictment”).)2  The Government also alleges that Mr. Miles has been convicted on three 

previous, distinct occasions on “violent felony” or “serious drug offense” charges, and is therefor 

subject to a mandatory minimum sentence under 18 U.S.C. § 924(e) (the “Armed Career 

Criminal Act”).  (See id.)  

                                                 
1  This application is made, in part, because the weekend before the hearing is the three-day 
Labor Day weekend and our offices are typically closed.  In addition, given that our client is 
incarcerated, we require access to the 3500 materials as soon as possible so that we have 
sufficient time to review them with him in the MCC. 
2  Unless otherwise noted, citations to “Dkt. No.” refer to filings made in United States v. Miles, 
11 cr. 581 (S.D.N.Y.) (JFK). 
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Mr. Miles Agrees To Surrender His Friend’s Old, Unloaded Gun At A Police Precinct 
Pursuant To A Gun Amnesty Program Offered By The Police Department 

The Indictment arises out of an incident in which the police recovered an old, 

unloaded gun from Mr. Miles.  On January 19, 2011, Mr. Miles visited a friend, whom he had 

previously asked to borrow money, at his apartment in Harlem.  (Declaration of Robert Lee 

Miles, Aug. 1, 2012 (“Miles Decl.”) ¶¶ 3-4.)  The friend, who did not have money to lend, 

advised Mr. Miles that he kept an old, unloaded gun in his apartment.  (See id. ¶ 4.)  Mr. Miles’ 

friend further suggested that this gun could be surrendered at a local police precinct in exchange 

for $100, pursuant to a gun amnesty program offered by New York City.  (Id.)   

At the time, based on information he had seen and heard, Mr. Miles was aware 

that New York City Police Precincts maintained well-publicized programs offering individuals 

money to turn in illicit guns “no questions asked.”  (See id. ¶ 5.)  Mr. Miles did not recall ever 

seeing or hearing any warnings that people who had previously been convicted of felonies could 

not participate in such programs.  (Id. ¶ 6.)  Accordingly, Mr. Miles did not believe he could be 

prosecuted for participating in a gun amnesty program.  (See id.)  In fact, advertisements and 

other materials publicizing those programs actively encouraged individuals to turn in illegal guns 

to New York City by offering them money and emphasizing they could do so anonymously and 

without fear of prosecution.  (See id. ¶¶ 5-7.)   

Mr. Miles, who was in desperate need of money, agreed to surrender his friend’s 

unloaded gun at a nearby police precinct.  (See id. ¶ 7.)  His friend handed Mr. Miles the weapon 

and he left to bring it to the police precinct.  (Id. ¶ 7.)  Mr. Miles’ motivation in handling the gun 

was to surrender it at a local precinct as soon as practicable.  (See id. ¶ 7.)  To that end and 

because it was cold outside, Mr. Miles attempted to take the subway to the police precinct.  (See 

id. ¶¶ 7, 8.) 

Case 1:11-cr-00581-JFK   Document 22    Filed 08/29/12   Page 11 of 40



 

5 
2727288.14 

Police Officers Arrest And Interrogate Mr. Miles 

Mr. Miles entered a train and, while it was still stopped at the platform, he walked 

through the car doors in order to get from the middle of the train to the front.  (Miles Decl. ¶ 9.)  

Before the train left the station, officers approached Mr. Miles and took him out of the subway.  

(See id. ¶¶ 10-11.)  Upon the request of one of the officers, Mr. Miles furnished identification.  

(Id. ¶ 12.)  The officer then advised him that it was purportedly illegal to walk from one subway 

car to another through the doors at the ends of each car.  (See id.)  The officers frisked Mr. Miles 

and placed him in handcuffs.  (See id. ¶ 13.) 

After arresting Mr. Miles, the police officers got onto a subway with him and rode 

to the Transit Police Station.  (See id. ¶ 14.)  During their interaction with Mr. Miles, police 

officers recovered the gun that he had intended to surrender at a police precinct in exchange for 

money.  (Id. ¶ 15.)  The officers placed Mr. Miles into a holding cell while he was still 

handcuffed.  (Id. ¶ 16.)  

Numerous police officers entered and exited this cell to try and ask Mr. Miles 

questions, including about the weapon they had obtained from him.  (See id.)  At no point did the 

officers advise him, among other things, that Mr. Miles had the right to remain silent and speak 

with a lawyer and that his statements could be used against him in court.  (See id. at 17.)  In 

response to police questioning, Mr. Miles made a handwritten statement in which he explained, 

in sum and substance, that he was riding the subway in order to surrender his friend’s weapon at 

the 30th Police Precinct in exchange for money.  (See id. at 19 & Ex. A (Handwritten Statement 

of January 19, 2012).)  He also conveyed the same information orally while in custody at the 

hands of the police.  (See id.) 
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New York Gun Amnesty Programs 

For years, the New York government has relied heavily on gun amnesty 

programs, among other measures, to reduce the number of illegal guns in the State.  In fact, 

beginning in 1969, the New York Police Department instituted an amnesty program “permit[ing] 

individuals to surrender illegal weapons without fear of prosecution.”  Selwyn Raab, District 

Attorneys Agree To Illegal-Gun Amnesty, N.Y. TIMES, Feb. 26, 1975 (attached as Exhibit A to 

the Declaration of Mary E. Mulligan, Aug. 1, 2012 (“Mulligan Decl.”)).  In 1974, almost 580 

illicit firearms were turned in pursuant to that program.  Id.  

Encouraged by these results and in an effort to further reduce gun-related crime, 

in 1975, the Bronx, Brooklyn, Manhattan, and Queens District Attorneys proposed a joint-

amnesty program throughout March 1975.  See id.  The City did not award bounties to those who 

participated in the program.  Rather, the offer to decline prosecution of participants combined 

with large publicity was supposed to fuel the program:  “The District Attorneys [were] known to 

believe that their program will generate sufficient publicity to cause thousands of persons to 

surrender weapons.”  Id.  In the first 12 hours of the program, the New York Police Department 

reported that 22 guns, including two machine guns, had been turned in.  Abstracts, N.Y. TIMES, 

Mar. 2, 1975, at 41 (Mulligan Decl. Ex. B). 

Nowadays, gun amnesty programs within New York offer a well-established, 

low-cost method to reduce the number of illegal guns.  For example, a press release issued last 

year by District Attorney Cyrus R. Vance, Jr., which promoted a gun buyback program in which 

New Yorkers could receive up to $200 to surrender guns in certain churches, announced that this 

program alone had led to the recovery of over 7,000 guns.  Press Release, Cyrus R. Vance, Jr., 

District Attorney, New York County, District Attorney Vance Announces Buyback Program and 

Survivors of Gun Violence Candlelight Vigil (Oct. 20, 2011) (Mulligan Decl. Ex. C).  Moreover, 
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State Senator Bill Perkins noted that this program proved to be one of the most cost effective 

measures taken by New York to reduce gun violence.  Id. (“Year after year, the police 

department’s and Manhattan District Attorney’s Office’s gun buyback program has proven to be 

one of the most expedient and cost-effective actions that government takes.  For a relatively 

modest investment it helps to curtail violence and crime.  As a percentage of the city’s over-all 

budget, the money spent is a mere fraction of pennies from every dollar.”). 

Another modern-day gun amnesty program is “Cash for Guns,” in which 

individuals may turn in their guns at New York City police precincts for up to $100.  The New 

York City website promoting this program states that people may take advantage of the program 

by bringing in guns to any police precinct, 24 hours a day, seven days a week.  Gun Buyback 

Program, THE CITY OF NEW YORK, http://www.nyc.gov/html/nypd/html/community_affairs/ 

gun_buyback_program.shtml (last visited Aug. 1, 2009) (Mulligan Decl. Ex. D). 

Although gun amnesty programs vary in terms of duration, the consideration 

given to participants, locations to which guns may be brought, and success rates, all such 

programs generally have at least two factors in common:  First, they are fueled by publicity.  

New York gun purchase programs are generally publicized through the following sources:  

• newspapers, see e.g., Alice McQuillan, Turn in a Gun Anywhere in City & 
Collect $100, N.Y. DAILY NEWS, July 13, 1999, at 8 (discussing the 
expansion of Brooklyn’s “Turn it in for a Benjamin” Program) (Mulligan 
Decl. Ex. E); 

• governmental press releases, see e.g., Vance Press Release (Mulligan 
Decl. Ex. C); 

• governmental websites, see, e.g., Gun Buyback Program (Mulligan Decl. 
Ex. D); and 
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• they are even advertised via fliers posted by local authorities, see, e.g., 
Paul Nelson, Schenectady to try gun amnesty:  Ministers encourage 
program to help remove weapons from Streets, ALB. TIMES UNION, 
April 1, 2008 (“Authorities plan to spread the word by plastering the city 
with posters and fliers touting the gun amnesty program”) (Mulligan Decl. 
Ex. F). 

Second, and most critically, these programs are only viable if participants will not 

face prosecution for gun possession.  Obviously, it would be difficult if not impossible to 

encourage individuals to turn in illegal weapons directly to the same government that could 

prosecute them for possession.  Even the earliest gun amnesty programs expressly “permitted 

individuals to surrender illegal weapons without fear of prosecution.”  Selwyn Raab (emphasis 

added) (Mulligan Decl. Ex. A).  And nowadays, New York City’s website expressly permits 

“New Yorkers who own guns to turn them in anonymously, no-questions-asked.”  Cash for Guns 

Program Information, THE CITY OF NEW YORK (last visited Aug. 1, 2009; emphasis added) 

(Mulligan Decl. Ex. G)3; see also Vance Press Release (“Individuals will receive $200 bank 

cards for turning in operable handguns and $20 bank cards for operable rifles and shotguns, no 

questions asked.”) (Mulligan Decl. Ex. C).  Similarly, on District Attorney Vance’s website, he 

states that he intends to expand the “use of amnesty programs to allow the delivery of firearms to 

appropriate authorities without fear of prosecution.”  Reducing Gun Violence And Trafficking, 

CYRUS VANCE FOR MANHATTAN DISTRICT ATTORNEY, http://www.cyvanceforda.com/planfor 

thefuture/gunviolenceandtrafficking (last visited Aug. 1, 2012) (emphasis added) (Mulligan 

Decl. Ex. H). 

Conspicuously absent from the materials promoting and discussing New York 

gun amnesty programs is any sort of warning or indication that participants—who are actively 

                                                 
3  http://www.nyc.gov/apps/311/homepage.htm (follow “Public Safety & Law” hyperlink; then 
follow “Crime & Safety” hyperlink; then follow “Crime Prevention & Victim Support” 
hyperlink; then follow “Cash for Guns Program Information” hyperlink). 
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encouraged to turn in their weapons in exchange for state or local money—might be subject to 

prosecution by the Federal government.  Rather, these materials suggest that those who 

surrender weapons will receive blanket immunity for gun possession offenses, “no questions 

asked.”  Any contrary policy would likely cripple gun buyback programs.  It is against this 

backdrop that the current “felon-in-possession” gun case comes before Your Honor. 

ARGUMENT 

I. 
 

THE INNOCENT POSSESSION DEFENSE 
REQUIRES DISMISSAL OF THE INDICTMENT 

18 U.S.C § 922(g)(1) prohibits any individual “who has been convicted in any 

court of, a crime punishable by imprisonment for a term exceeding one year . . . [to] possess in or 

affecting commerce, any firearm . . . .”  In order to establish a violation of that statute, the 

Government must prove three elements:  “(1) knowing possession of the firearm . . . , (2) a 

previous felony conviction, and (3) the possession being in or affecting commerce.”  United 

States v. Harrington, 370 Fed. Appx. 216, 218 (2d Cir. 2010) (internal citations and punctuation 

omitted).  Generally, “to establish that a defendant acted ‘knowingly,’ the prosecution is not 

required to prove that the defendant knew that his possession of a firearm was unlawful.”  United 

States v. Deleveaux, 205 F.3d 1292, 1298 (11th Cir. 2000).  

However, blind application of the § 922(g)(1) elements, without consideration of 

other factors, is not appropriate in all cases.  Rather, in certain limited circumstances, defendants 

convicted of felonies may carry firearms without offending that statute.  For example, courts 

have found that individuals convicted of felonies may briefly possess guns in order to prevent 

imminent harm to themselves or others.  See, e.g., Deleveaux, 205 F.3d at 1297.  In addition, the 

law will not bar defendants from possessing guns where “(1) the firearm was attained innocently 
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and held with no illicit purpose and (2) possession of the firearm was transitory.”  United States 

v. Mason, 233 F.3d 619, 624 (D.C. Cir. 2000).  Mr. Miles’ alleged actions in the instant case fall 

comfortably within this latter exception to § 922(g)(1), commonly referred to as the “innocent 

possession” or “fleeting possession” defense, and the Indictment must be dismissed accordingly. 

A. Innocent Possession Is A Valid Defense 

In Mason, the District of Columbia Circuit examined the contours of the innocent 

possession defense.  Mason, a truck driver, testified that on the way back to his truck after he 

delivered drinking water to a housing project, he found a brown paper bag containing a loaded 

gun.  233 F.3d at 621.  He picked up the bag because he was in an area filled with children, and 

when he got back to his truck, he unloaded it and placed the ammunition in his pocket and the 

gun in his belt.  Id.  Mason then drove to his next delivery stop (the Library of Congress), where 

he intended to surrender the gun to a police officer he knew.  Id.  After unloading his truck, he 

attempted to sign in to the Library of Congress, and was arrested when an officer noticed the butt 

of the gun he had picked up.  Id.  Although the trial court denied the Government’s motion to 

preclude Mason from introducing evidence that he possessed the gun for “innocent and good 

purpose,” it nevertheless refused to instruct the jury on the innocent possession defense.  See id. 

at 622. 

The appellate court reversed, holding that Mason was entitled to such instruction.  

See id. at 625.  The court stated, 

[T]o completely reject the possibility of an innocent possession 
defense is to say that a felon-in-possession always will be guilty 
once he knowingly possesses a weapon, without regard to how or 
why he came into possession or for how long possession was 
retained.  Thus, for example, if Mason did indeed innocently pick 
up a bag containing a gun (not knowing what was in the bag), he 
would be guilty the moment he was seen holding the bag knowing 
of its contents, even if he had every intention of relinquishing 
possession immediately. 
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Id. at 623.  Charging Mason with possession of a firearm under those circumstances would work 

“a harsh and absurd result” of the type no evidence suggests that Congress intended to occur.  Id.  

Indeed, recognizing the potential for misapplication of § 922(g)(1) when intent is not considered, 

even the Government “forthrightly conceded that, although narrow, there must be an innocent 

possession defense” to that statute.  Id. (emphasis added).  The Court of Appeals agreed, and 

stated, “we cannot imagine otherwise.”  Id. 

Although the Second Circuit has never expressly held that innocent possession is 

a permissible defense to charges under § 922(g), see Harrington, 370 Fed. Appx. at 219, just as 

in Mason, it has observed that an overly-narrow interpretation of § 922(g)(1) can lead to “highly 

problematic” results, United States v. Paul, 110 F.3d 869, 872 (2d Cir. 1997) (a “questionable 

case for application of section 922(g)” would arise in a hypothetical situation where a seated 

police officer drops his gun and an individual with a prior felony conviction picks it up and 

hands it back to the officer).  In order to safeguard against such intolerable situations, this Court 

should adopt the innocent possession defense.   

Moreover, this Court should not embrace the Government’s argument in this case 

that the innocent possession defense is not a valid defense in the Second Circuit because 

§ 922(g)(1) does not expressly create such defense.  As the Supreme Court made clear in Dixon 

v. United States, Congress’ failure to explicitly provide statutory affirmative defenses does not 

bar federal courts from applying such defenses.  See 548 U.S. 1, 13 (2006) (assuming that the 

duress defense was available despite no statutory language to that effect).  In the context of two 

similar firearms control statutes (§§ 922(a)(6) & 922(n)), the Court stated that “the 1968 

Congress [that enacted those laws] was familiar with . . . the long-established common-law rule 

. . . .”  Dixon, 548 U.S. at 13-14.  Given the well-established duress defense and “[i]n light of 
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Congress’s silence on the issue,” the Court held that “it is up to the federal courts to effectuate 

the affirmative defense of duress as Congress may have contemplated it in an offense-specific 

context.”  Id. at 17 (emphasis added; internal quotation marks omitted).4   

Furthermore, as Dixon implies, the existence of an affirmative defense does not 

turn on the statutory mens rea.  Baker, 523 F.3d at 1143 (McConnell, J., dissenting) (observing 

that the Dixon Court did not distinguish the statutes at issue in that case, “one of which (18 

U.S.C. § 922(a)(6)) required that the offense be ‘knowing’ and one of which (18 U.S.C. 

§ 922(n)) required that the violation be committed willfully.”).  Rather, it explained that while 

the conditions establishing the duress and necessity defenses do not necessarily negate mens rea 

(because a defendant will likely still know that he or she possesses a gun), they nevertheless 

“allow[] the defendant to avoid liability . . . because coercive conditions or necessity negates a 

conclusion of guilt even though the necessary mens rea was present.”  Dixon, 548 U.S. at 7.  As 

Circuit Judge McConnell noted in his dissent in Baker,  

So too with the affirmative defense of innocent possession.  The 
affirmative defense does not serve to negate the necessary mens 
rea, but to excuse the crime even though the defendant was in 
knowing possession of the ammunition. 

523 F.3d at 1143.   

Moreover, just like the duress defense recognized in Baker, innocent possession 

also has well-established roots.  See, e.g., People v. La Pella, 272 N.Y. 81, 81 (1936) (“The 

‘possession’ forbidden by [a firearms control] statute should not be construed to mean a 

                                                 
4  Indeed, “the current state of . . . jurisprudence regarding implicit affirmative defenses is in 
disarray”; even Circuits which do not recognize or reject the innocent possession defense 
nevertheless hold that necessity and duress are valid defenses to felon-in-possession charges, 
despite a lack of statutory basis.  United States v. Baker, 523 F.3d 1141, 1143 (10th Cir. 2008) 
(McConnell, J., dissenting); see also United States v. Alston, 526 F.3d 91, 94 (3d Cir. 2008) 
(“several courts of appeals, including our own, have recognized that justification is a valid 
defense to a felon-in-possession charge under 18 U.S.C. 922(g)”). 
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possession which might result temporarily and incidentally from the performance of some lawful 

act, particularly when, as is here claimed, the act was designed to meet the social policy of the 

law.”) (internal citations and punctuation omitted); People v. Persce, 97 N.E. 877, 878 (N.Y. 

1912) (the statutory term “possession” “clearly should not be construed to mean a possession 

. . . which might result temporarily and incidentally from the performance of some lawful act, as 

disarming a wrongful possessor.”).5  Nothing suggests that Congress was not aware of the 

innocent possession defense when it enacted § 922(g)(1).   

Application of the defense is particularly appropriate in this case and in this 

jurisdiction because in New York innocent possession is a valid defense.  See La Pella, 272 N.Y. 

at 81; Persce, 97 N.E. at 878; see also People v. Almodovar, 62 N.Y.2d 126, 130 (1984) (“the 

defense of ‘temporary and lawful’ possession applies because as a matter of policy the conduct is 

not deemed criminal.”)  In fact, New York provides a statutory exemption to criminal possession 

of a weapon in the third degree (the charge pursuant to which Mr. Miles was originally indicted 

by the State (See Cert. of Affirmative Grand Jury Action, No. 2011 NY 5373 (Jan. 26, 2011) 

(Mulligan Decl. Ex. I)) for those who possessed a weapon for the purposes of surrendering it at a 

local police station, just as Mr. Miles in this case.  See N.Y. Penal Law § 265.20 (exempting 

“person[s] voluntarily surrendering . . . weapon[s] . . . to a member of the [police] force or 

department designated by [a]commissioner or head” from gun possession charges).  For all of the 

reasons discussed above, recognition of this defense is therefore appropriate in this case. 

                                                 
5  Criminalizing “knowing” and “willful” possession of contraband is a movement associated 
with relatively modern statutes.  See Dixon, 548 U.S. at 7 (“[C]onsistent with the movement 
away from the traditional dichotomy of general versus specific intent and toward a more 
specifically defined hierarchy of culpable mental states, Congress defined the crimes at issue to 
punish defendants who act ‘knowingly,’ . . . or ‘willfully’ . . . .”).  The innocent possession 
defense only became relevant after such statutes were enacted.   
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B. Mr. Miles’ Conduct Clearly Fits Within The Innocent  
Possession Defense Because He Intended To Surrender His  
Friend’s Firearm To A City-Sponsored Gun Amnesty Program 

The innocent possession defense, as it was defined in Mason, clearly applies in 

this case.  After asking his friend to borrow money, his friend instead offered Mr. Miles a gun—

without bullets—which he suggested could be turned in at a police precinct for $100, “no-

questions-asked.”  (Miles Decl. ¶¶ 3-5.)  To Mr. Miles, the gun did not represent a weapon, but 

rather, an opportunity to obtain some much needed cash from the New York Police Department.  

(See id. ¶ 7.)  The Government cannot seriously dispute that this motivation was consistent with 

the central purpose of § 922(g), i.e., to make it more difficult to acquire guns anonymously.  See 

S. REP. NO. 90-1097, 1968 U.S.C.C.A.N. 2112, at 2114 (1968) (“The ready availability; that is, 

ease with which any person can anonymously acquire firearms . . . is a matter of serious national 

concern.”).  Senator Russell Long, who introduced the amendment that led to the enactment of 

the felon-in-possession statute, emphasized that by placing the burden of liability on felons, the 

proposed amendment “avoids the problem of imposing on an honest hardware store owner the 

burden of keeping a lot of records and trying to keep up with the ultimate disposition of weapons 

sold.”  114 Cong. Rec. 13868-69 (1968).   

Participating in gun amnesty programs furthers the statute’s goals by reducing the 

number of illegal guns available for anonymous purchase.  For this reason, gun amnesty 

programs are often used simultaneously with enforcement of criminal statutes that impose harsh 

penalties on those who possess firearms for improper purposes.  See Todd S. Purdum, Dinkins to 

Announce Illegal-Gun Amnesty Plan, N.Y. TIMES, Aug. 3, 1990, at B3 (describing former 

“Mayor David N. [Dinkins’] plans to announce a campaign today to remind people who turn in 

illegal guns that they may be granted amnesty and to vow to make minimum one-year jail terms 

stick for those who do not and get caught.”) (Mulligan Decl. Ex. J).  And as mentioned above, 
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New York provides a statutory exemption to possession charges for individuals who surrender 

their guns pursuant to gun buyback programs.  See N.Y. Penal Law § 265.20.  The Government 

cannot point to anything in the legislative history of § 922(g) that remotely suggests that the 

provision was intended to prohibit felons from surrendering weapons as part of state-sponsored 

gun amnesty programs.  Cf. Mason, 233 F.3d at 623.  In fact, such a conclusion would likely 

cripple state and local efforts to reduce guns through these innovative programs.  Accordingly, 

Mr. Miles attained the gun “innocently” and did not hold it for an improper purpose.  

Additionally, Mr. Miles’ alleged possession was not lengthy.  Shortly after Mr. 

Miles acquired the gun at issue from his friend, he attempted to travel on the subway to a nearby 

police precinct in order to surrender the gun.  (See Miles Decl. ¶¶ 7-8.)  Mr. Miles was 

confronted by police on the subway en route to the precinct.  (See id. ¶¶ 9-11.)  Such temporary 

possession clearly falls within scope of the innocent possession defense recognized in Mason.  In 

that case, after picking up a firearm, the defendant drove his truck to his next delivery stop and 

unloaded his truck before attempting to find an officer to whom he could surrender the gun.  233 

F.3d at 621.  Even in those circumstances, the Circuit Court reversed Mr. Mason’s conviction 

and held that he was entitled to a jury instruction concerning the innocent possession defense.  In 

this case, unlike Mr. Mason, Mr. Miles travelled uninterruptedly to the police precinct, and in 

fact, took public transportation to speed his journey.  Mr. Miles’ possession of the weapon was 

thus sufficiently transitory that he may rely on the innocent possession defense.6 

                                                 
6  Nor is United States v. White, 552 F.3d 240 (2d Cir. 2009) to the contrary.  In that case, the 
defendant testified that his girlfriend pointed and attempted to fire a shotgun at him, but he 
knocked it out of her hands and onto the floor.  Id. at 243.  He further testified that rather than 
call the police, he picked up the gun, brought it into another room, and began unloading it.  Id. at 
244.  The Government, introduced evidence that on previous occasions, White had held his 
girlfriend and daughter at gunpoint.  Id. at 244.  Moreover, law enforcement testified that White 
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Finally, in a recent case from this district involving similar circumstances, Judge 

Sprizzo instructed the jury on the innocent possession defense.  Harrington, 370 Fed. Appx. at 

218.  In that case, the defendant presented evidence that he possessed a gun with the intention of 

turning it in to New York’s Toys for Guns program.  See id. at 218.  The Second Circuit, 

however, found that the defendant was not entitled to a reversal of his conviction on innocent 

possession grounds because, among other factors, that gun amnesty program did not exist when 

the defendant was arrested.  Id. at 219.  Here, by contrast, the “Cash for Guns” program that Mr. 

Miles attempted to take advantage of did exist when he was arrested.  Therefore, dismissal of the 

Indictment is appropriate.7  

II. 
 

MR. MILES WAS ENTRAPPED BY NEW YORK’S GUN AMNESTY PROGRAMS AND 
THE GOVERNMENT IS ESTOPPED FROM PROSECUTING HIM IN THIS CASE  

Both entrapment by estoppel and entrapment are recognized defenses to felon-in-

possession charges under § 922(g)(1).  See United States v. Sistrunk, 622 F.3d 1328, 1332 (11 

Cir. 2010).  Entrapment by estoppel derives from “fundamental notions of fairness embodied in 

the Due Process Clause of the Constitution,” United States v. Levin, 973 F.2d 463, 468 (6th Cir. 

1992).  The defense has four elements:  “(1) a government must have announced that the charged 

criminal act was legal; (2) the defendant relied on the government announcement; (3) the 

defendant’s reliance was reasonable; and, (4) given the defendant’s reliance, the prosecution 

would be unfair.”  Levin, 973 F.2d at 468.  As the Second Circuit stated, 

                                                                                                                                                             
was loading his gun when officers entered the house.  Id. at 243.  In those circumstances, the 
Court of Appeals found White was not entitled to an innocent possession instruction.  Id. at 249 
7  If the Court does not dismiss the Indictment on innocent possession grounds, it should 
nevertheless permit Mr. Miles to present evidence relevant to such defense and issue an innocent 
possession jury instruction.  Cf. Abcasis, 45 F.3d at 42 (“[T]he Constitution guarantees criminal 
defendants a meaningful opportunity to present a complete defense.”) (internal citations and 
punctuation omitted).   
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The defense of entrapment by estoppel does not depend solely on 
absence of criminal intent.  Nor is it limited to the circumstance of 
actual authorization.  It focuses on the conduct of the government 
leading the defendant to believe reasonably that he was authorized 
to do the act forbidden by law.  The doctrine depends on the 
unfairness of prosecuting one who has been led by the conduct of 
government agents to believe his acts were authorized.  

Abcasis, 45 F.3d 39, 44 (2d Cir. 1995).   

Similarly, garden-variety entrapment “applies when a person not predisposed to 

commit a crime is induced to do so by the government.”  Sistrunk, 622 F.3d at 1332.  Under both 

the entrapment by estoppel and entrapment defenses, the Government is estopped from 

prosecuting Mr. Miles in this case, and the Indictment must be dismissed.  

Through its wide promotion of its numerous gun amnesty programs, New York 

State and local officials have announced that any individual, including those who were convicted 

of felonies, may legally possess guns for the limited purpose of surrendering them to authorized 

entities.8  As discussed above, New York City police precincts have offered firearm amnesty for 

over 40 years, and even the earliest programs publicized that “individuals [could] surrender 

illegal weapons without fear of prosecution.”  See Selwyn Raab (emphasis added) (Mulligan 

Decl. Ex. A).  Similarly, New York City currently declares on one of its websites that through 

the “Cash for Guns” program, “New Yorkers who own guns [can] turn them in anonymously, no-

questions-asked.”  Cash for Guns Program Information (emphasis added) (Mulligan Decl. Ex. 

G).  Conspicuously absent from the materials promoting and discussing New York gun amnesty 

programs is any sort of warning that participants might be subject to prosecution by the Federal 

government.   

                                                 
8  Indeed, as mentioned above, New York has statutory law immunizing individuals who avail 
themselves of certain gun amnesty programs from prosecution for gun possession.  See N.Y. 
Penal Law § 265.20. 
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Mr. Miles, who had seen and heard information promoting certain gun amnesty 

programs, relied on that information in deciding to surrender his friend’s unloaded gun at a 

police precinct.  (See Miles Decl. ¶¶ 5-7.)  In light of the sources advertising gun amnesty 

programs, his reliance was eminently reasonable.  For example, on District Attorney Vance’s 

website, he states that he intends to expand the “use of amnesty programs to allow the delivery of 

firearms to appropriate authorities without fear of prosecution.”  Reducing Gun Violence And 

Trafficking (emphasis added) (Mulligan Decl. Ex. H).  Similarly, on previous occasions, Police 

Commissioner Raymond Kelly “announced that from now on, the citywide gun amnesty 

program would pay $75 for every gun, ‘no questions asked.’”  Russell Ben-Ali, Guns Galore Toy 

swap nets 317 weapons in 5 days; next step is sneakers, NEWSDAY, Dec. 28, 1993, at 3 

(emphasis added) (Mulligan Decl. Ex. K).  And further, as mentioned above, one of New York 

City’s own websites announced that individuals can surrender guns at police precincts 

“anonymously, no-questions-asked.”   

Moreover, State and local publicity about New York’s amnesty programs enticed 

Mr. Miles into attempting to surrender his friend’s unloaded gun at a police precinct.  His 

motivation in taking his friend’s gun in the first place was the opportunity to claim a $100 

bounty from the New York Police Department.  (See Miles Decl. ¶ 7.)  By offering rewards, New 

York and local governments actively encouraged (rather than passively failed to enforce) gun 

possession for the purposes of surrendering those firearms to authorized entities.   

In these circumstances, it would be extremely unfair for the Government to 

prosecute Mr. Miles.  Furthermore, that gun amnesty programs are sponsored by State and local 

authorities, rather than Federal ones, is a distinction without a difference.  For several years now, 

Federal, State, and local agencies have acted together in prosecuting firearms cases through, for 
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example, the Joint Firearms Task Force.  The instant matter is no different.  Mr. Miles was 

initially arrested and taken into custody by the New York City Police Department (see Arrest 

Report (Mulligan Decl. L)); the same entity that offered the “Cash for Guns” program.  On 

February 2, 2011—just one week after Mr. Miles was indicted by a State Grand Jury and months 

before the U.S. Attorney’s office filed its indictment—the New York Police Department 

apparently requested that the ATF run a Firearms Trace on the gun at issue here.  (See ATF 

Firearms Trace Report (Mulligan Decl. Ex. M).)  That Federal agency completed its report on 

March 8, 2011.  (See id.)  It was not until three months later that the Federal government 

formally indicted Mr. Miles.  (See Dkt. No. 1.)  Given the obvious cooperation between the State 

and Federal governments in this case, it would offend fundamental notions of fairness to permit 

the Federal government to prosecute this case merely because it was not the one who sponsored 

the gun amnesty programs at issue here.  Accordingly, the Indictment should be dismissed.9 

III. 
 

THE GUN AND MR. MILES’ POST ARREST STATEMENTS MUST  
BE SUPPRESSED BECAUSE THE ARRESTING OFFICERS DID NOT  
HAVE REASONABLE SUSPICION TO STOP AND FRISK MR. MILES 

A police officer may only stop and frisk an individual if the officer holds a 

“reasonable suspicion” that “criminal activity may be afoot.”  See U.S. v. Arenas, 37 F. Supp. 2d 

322, 326 (S.D.N.Y. 1999) (internal citations and punctuation omitted).  Where an officer 

believes a defendant is engaged in activities that do not amount to legally cognizable violations 

or crimes, by definition, no reasonable suspicion can exist.  All items seized as a result of an 

illegal stop-and-frisk “must be suppressed as ‘fruit of the poisonous tree.’”  Id. at 300 (quoting 

Wong Sun v. United States, 371 U.S. 471, 488 (1963)).  In this case, police officers stopped and 
                                                 
9  If the Court does not dismiss the Indictment on entrapment or entrapment by estoppel grounds, 
it should nevertheless permit Mr. Miles to present evidence relevant to such defenses and issue 
entrapment and entrapment by estoppel jury instructions.  See Note 6, supra.   
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frisked Mr. Miles based on their mistaken belief that he committed a violation of N.Y. COMP. 

CODES, R. & REGS. TIT. 21, § 1050.9(d) by crossing through subway car doors while the train 

was stopped at the platform.  However, as explained below, that is not a crime.  Accordingly, 

both the initial stop and frisk and subsequent arrest were invalid.   

Pursuant to N.Y. COMP. CODES, R. & REGS. TIT. 21, § 1050.9(d), 

No person may ride on the roof, platform between subway cars or 
on any other area outside any subway car or bus or other 
conveyance operated by the authority.  No person may use the end 
doors of a subway car to pass from one subway car to another 
except in an emergency or when directed to do so by an authority 
conductor or a New York City police officer. 

The use of the word “ride” in the first sentence of § 1050.9(d) indicates that the regulation only 

prohibits certain activity while the train is in motion.  See AM. HERITAGE DICTIONARY OF THE 

ENGLISH LANGUAGE, 1498 (4th ed. 2006) (“ride” means “To travel over a surface.”).  The 

second sentence of § 1050.9(d), which provides that individuals “may not use the end doors of a 

subway car,” should be read together with the first sentence, which, once again, only applies 

when the train is moving.  Therefore, § 1050.9(d) does not bar people from using “the end doors 

of a subway car” while the subway is stationary.  This interpretation is consistent with the 

regulation’s purpose of promoting the physical safety of individuals who ride the subway:  When 

the train is halted at a platform, there is little concern that an individual will be physically 

harmed by passing through the subway’s end doors.  Cf. Hernandez v. City of N.Y., No. 00 Civ. 

9507, 2004 WL 2624675, at *6 (S.D.N.Y. Nov. 18, 2004) (police officers had probable cause for 

an arrest where suspect “admitted . . . that he passed between subway cars while the train was in 

motion”) (emphasis added); see also id. at *1 (“Plaintiff stated that prior to exiting the moving 

car, he read and understood a sign stating that passengers are not permitted to move between cars 

while the train is in motion”) (emphasis added).   
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In the instant case, Mr. Miles entered the subway, and before the train started 

moving, he crossed from the middle of the subway to the front.  (See Miles Decl. ¶ 9.)  When the 

police officers first approached Mr. Miles, the train was still halted at the station.  (See Id. ¶¶ 10-

11.)  At the same platform, police officers pulled Mr. Miles off the train and frisked him.10  (See 

Id. ¶¶ 11-14.)  Thus, the arresting officers could not have had reasonable suspicion to stop and 

frisk Mr. Miles because none of the actions they observed constituted crimes.  Rather, they were 

apparently under the false impression that New York City Rules and Regulations forbid 

individuals from crossing subway cars while the train is stationary. 

If not for the constitutionally invalid stop and frisk, the police officers would not 

have recovered the weapon Mr. Miles was carrying.  (See Miles Decl. ¶ 15.)  Moreover, law 

enforcement officials would not have arrested Miles and he would not have made statements to 

police officers while in custody.  Clearly, the gun and Mr. Miles’ post-arrest statements are 

“fruit[s] of the poisonous tree” and must be suppressed as such. 

IV. 
 

MR. MILES’ POST-ARREST STATEMENTS MUST BE  
SUPPRESSED BECAUSE HE DID NOT RECEIVE  

MIRANDA WARNINGS DURING HIS INTERROGATION 

Mr. Miles’ post-arrest statements must also be suppressed because he did not 

receive Miranda warnings, and there is no evidence that he knowingly and voluntarily waived 

his Constitutional rights.  Before law enforcement officials may engage in lawful custodial 

interrogations, they must administer Miranda warnings to the suspect.  Thompson v. Keohane, 

516 U.S. 99, 107 (1995).  “The purpose of the Miranda warning is to ensure that the person in 

custody has sufficient knowledge of his or her constitutional rights relating to the interrogation 

                                                 
10  None of the police officers’ statements produced by the Government in this case suggest that 
Mr. Miles crossed from one train car to another while the train was traveling. 
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and that any waiver of such rights is knowing, intelligent, and voluntary.”  United States v. 

Capers, 627 F.3d 470, 474 (2d Cir. 2010) (internal citations and punctuation omitted); see also 

Miranda v. Arizona, 384 U.S. 436, 458 (1966) (“Unless adequate protective devices are 

employed to dispel the compulsion inherent in custodial surroundings, no statement obtained 

from the defendant can truly be the product of his free choice.”).  Even where Miranda warnings 

are administered, the prosecution has the burden of establishing by a preponderance of the 

evidence that a suspect waived his Miranda rights, and that his statements are truly the product 

of free choice.  See Colorado v. Connelly, 479 U.S. 157, 168-69 (1986).  Any statements 

obtained in violation of a defendant’s Miranda rights must be suppressed and may not be used as 

part of the Government’s case-in-chief.  See Michigan v. Harvey, 494 U.S. 344, 350 (1990). 

In this case, it is undisputed that Mr. Miles offered both verbal and written 

statements to law enforcement while under custodial interrogation.  (See Miles Decl. ¶¶ 16, 19 & 

Ex. A.)  Handwritten notes apparently made by the police officers who arrested Mr. Miles 

indicate that Mr. Miles was “cuffed” and “arrested” prior to being taken to the Transit Police 

Station.  (See Mulligan Decl. Ex. N.)  Further, those notes make clear that once the police took 

him “[b]ack [to the] [p]recinct . . . [Mr. Miles] wrote out [his] statement . . . .”  (Id. at 

000000056 (emphasis added).)  And at the police station, Mr. Miles was placed in a room—

while still in handcuffs—while a number of different polices officers from several different units 

came in and out, asking him questions.  (See Miles Decl. ¶ 16.)  Despite being in police custody, 

Mr. Miles has no recollection of receiving Miranda warnings.  (See id. ¶ 17.)  He further has no 

recollection of agreeing to forego the Constitutional rights a Miranda warning is meant to 

convey.  (See id. ¶ 18.)  Moreover, the Government recently confirmed to Defense Counsel that 
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it has not produced any written Miranda waiver signed by Mr. Miles.  (See Mulligan Decl. Ex. 

O.)  Accordingly, Mr. Miles’ post-arrest statements must be suppressed.   

V. 
 

THE PHONE RECORDS AND CONTENTS OF  
MR. MILES’ MOBILE PHONE SHOULD BE SUPPRESSED 

A. Photographic And Textual Messages Are Irrelevant And Highly Prejudicial 

Under Federal Rule of Evidence 402, only relevant evidence is admissible.  

“Evidence is relevant if:  (a) it has any tendency to make a fact more or less probable than it 

would be without the evidence; and (b) the fact is of consequence in determining the action.”  

FED. R. EVID. 401.  Even where evidence is relevant, the Court should still exclude it “if its 

probative value is substantially outweighed by a danger of . . . unfair prejudice, confusing the 

issues, [or] misleading the jury . . . .”  FED. R. EVID. 403.  

In discovery, the Government produced the contents of Mr. Miles’ mobile phone, 

including hundreds of photographic and textual messages he sent and received.  (Miles Decl. 

¶ 20 & Ex. D.)  This material is overwhelmingly personal in nature and appears to reflect 

communications Mr. Miles had with his friends and family.  The Government has not identified 

a single text message or photograph contained on Mr. Miles’ phone that concerns the charges in 

the Indictment.  In particular, it has not claimed that the text messages or pictures have “any 

tendency to make a fact” related to the gun possession charges at issue “more or less probable 

than it would be without the evidence.”  Therefore, the contents of Mr. Miles’ cellular 

communications must be excluded under Federal Rule of Evidence 401. 

Even if the Government could link the text and photographic messages it 

produced from Mr. Miles’ cell phone to gun possession—and once again, it cannot—

introduction of these messages would be highly prejudicial to Mr. Miles, cause confusion of 
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issues, and mislead the jury.  In particular, many of the photographic messages recovered from 

Mr. Miles’ phone are highly explicit in nature.  Others convey inappropriate jokes.  Such images, 

while not probative of the instant charges, would nevertheless cast Mr. Miles in a very negative 

light to the jury.  Moreover, certain of the text messages contain highly explicit language, and 

therefore, while not shedding light on the instant gun possession charge, nevertheless would be 

extremely and unfairly prejudicial to Mr. Miles.  Accordingly, the images and text messages 

retrieved from Mr. Miles’ mobile phone should be suppressed.  See Bartniak v. Cushman & 

Wakefield, Inc., 223 F. Supp. 2d 524, 533 (S.D.N.Y. 2002) (picture “of a frontal nude shot of a 

female . . . because its explicitness would only inflame the jury”); Mehus v. Emporia State U., 

326 F. Supp. 2d 1221, 1226 (D. Kan. 2004) (holding that any probative value of e-mails 

containing a naked picture of a University athletics coach disseminated to other University staff 

members would be “substantially outweighed by the danger of unfair prejudice and waste of time 

under Rule 403” in an employment discrimination case). 

B. The Government’s Search Of Mr. Miles’ Cellular  
Phone Violated His Fourth Amendment Rights 

Here, the Government’s search of the contents of Mr. Miles’ cellular phone 

violated his Fourth Amendment right “to be secure . . .  against unreasonable searches and 

seizures.”  A warrantless search is “per se unreasonable subject only to a few specifically 

established and well-delineated exceptions.”  Schneckloth v. Bustamonte, 412 U.S. 218, 219 

(1973) (internal citations and punctuation omitted).  Once the defendant has established a 

reasonable expectation of privacy in an item searched by the government, “the government has 

the burden of showing that the search was valid because it fell within one of the exceptions to the 

warrant requirement.”  United States v. Perea, 986 F.2d 633, 639 (2d Cir. 1993).  Mr. Miles, who 

owned his mobile phone, kept personal materials thereon, did not allow others to use his phone, 
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kept a password on his phone, and took other precautions to safeguard his privacy (see Miles 

Decl. ¶ 21), clearly had a reasonable expectation of privacy in the contents of his phone.  See 

generally U.S. v. Finley, 477 F.3d 250 (5th Cir. 2007).  The Government cannot meet its burden 

to show its search was nevertheless reasonable.  

In discovery, the Government produced the following documents, apparently 

obtained from Mr. Miles’ cell phone: 

• Records logging phone calls to and from Mr. Miles’ cell phone.  (See 
Miles Decl. Ex. B.)  These records were apparently printed on July 15, 
2011—months after Mr. Miles’ arrest and only one week after he was 
indicted by the federal government.   

• Photographs and text messages on Mr. Miles’ mobile phone, as described 
above.  (Id. at Ex. D.)  It is unclear when the Government obtained this 
information. 

• “Examination Reports” listing Mr. Miles’ contacts and containing 
information about Mr. Miles’ call and messaging history, as well as other 
data.  (Id. at Ex. C.)  These examinations were apparently conducted on 
January 11, 2012 (once again, months after Mr. Miles’ arrest). 

• A recent call log.  (Id.)  It is unclear when the Government obtained this 
information. 

As is evident, the Government attained records from Mr. Miles’ phone months 

after his arrest.  Indeed, Mr. Miles was indicted by the Federal government over half a year after 

he was arrested by the State government, and there is no evidence to indicate that any of the 

foregoing records predated the Indictment.  Accordingly, the search incident to a custodial arrest 

exception clearly does not apply.  See United States v. Park, No. CR 05-375, 2007 WL 1521573, 

at *8 (N.D. Cal. May 23, 2007) (warrantless search of mobile phone was not made incident to 

arrest where it was not “substantially contemporaneous with defendant’s arrest”) (emphasis 

added; internal punctuation omitted).  Similarly, the inventory search exception does not apply 

either.  See United States v. Wall, No. 08-60016-CR, 2008 WL 5381412, at *4 (S.D. Fla. Dec. 
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22, 2008) (“there is no need to document the phone numbers, photos, text messages, or other data 

stored in the memory of a cell phone to properly inventory the person’s possessions because the 

threat of theft concerns the cell phone itself, not the electronic information stored on it”).  

Additionally, the Government—which has actual possession of Mr. Miles’ cell phone—cannot 

adduce any evidence that it needed to search the contents of Mr. Miles’ cell phone to prevent a 

threat that any evidence contained therein could be destroyed.11  See id. 

In a letter dated January 30, 2012 from the Government to Mr. Miles’ previous 

attorney, Paul J. Madden, the prosecutor advised that it was producing “a CD containing the 

results of a search of the defendant’s cellular telephone, executed pursuant to the oral consent 

provided by the defendant during our last meeting with him, and subsequently confirmed with 

[his previous attorney].”  (Miles Decl. Ex. E (emphasis added).)  However, Mr. Miles does not 

recall the Government asked for his consent to search his phone or that he ever gave such 

consent.  (Miles Decl. ¶ 23.)  Without consent, no other exception to the warrant requirement 

justifies the Government’s intrusion into the contents of Mr. Miles’ cellphone.  Cf. United States 

v. Zavala, 541 F.3d 562, 576 (5th Cir. 2008) (holding that agent’s “search of [certain mobile 

phones] without a warrant, without probable cause, and absent consent violated the Fourth 

Amendment.”).  Accordingly, all information obtained from the phone must be suppressed. 

VI. 
 

RECORDINGS OF PHONE CALLS PLACED FROM RIKERS ISLAND 

A. Recordings Of Phone Calls Placed By Other Individuals, As Well As  
The Circumstances Behind Those Recordings, Should Be Suppressed.  

As part of its discovery, the Government produced a voluminous number of 

recordings of telephone calls placed from Rikers Island between January 21, 2011 and July 11, 
                                                 
11  Indeed, any claim that the emergency search exception applies here is belied by the very fact 
that the Government waited months to search the contents of Mr. Miles’ phone. 
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2011 as well as a log of those calls.  (See Mulligan Decl. Ex. P.)  Defense Counsel has listened to 

a sample of these recordings and many of the calls appear to have been placed by other inmates.  

(Mulligan Decl. ¶ 20.)  In a letter from the Government to Mr. Miles’ previous attorney dated 

August 14, 2011, the prosecution stated, “it appears that the defendant allowed others to make 

phone calls using his information . . . .”  (Mulligan Decl. Ex. Q.)  The Government provided no 

support for its accusation against Mr. Miles that he voluntarily “allowed” other individuals to use 

his calling credentials.  Yet, even if it had done so, these phone calls should be suppressed 

pursuant to Federal Rules of Evidence 401, 402, 403 and 404(b).  

First, the phone calls were placed by other individuals with seemingly no 

relationship to the instant gun possession charge against Mr. Miles, and the Government cannot 

establish any logical link between the calls and Mr. Miles’ case.  In addition, the facts that these 

calls were placed from Rikers Island or supposedly in violation of its rules do not relate to 

whether Mr. Miles violated the felon-in-possession statute at an earlier period in time.  

Therefore, the recordings and any related information are subject to exclusion as irrelevant.  See 

FED. R. EVID. 401 & 402.   

Second, in addition to offering no probative value concerning whether Mr. Miles 

possessed a firearm and otherwise came within the scope of § 922(g)(1), these phone calls are 

unfairly prejudicial to Mr. Miles.  As an initial matter, the phone calls might contain 

incriminating or embarrassing information about other individuals at Rikers Island.  A jury 

might be confused by such recordings and draw negative inferences about Mr. Miles.  Moreover, 

a jury might reach invalid conclusions about these calls based on the facts that they were made 

from a correctional facility.  In addition, any mention that Rikers Island rules forbid an inmate 

from providing his calling credentials to any other individual would subject Mr. Miles to unfair 
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prejudice.  Accordingly, under Federal Rule of Evidence 403, this Court should suppress the 

phone call recordings, and prohibit the Government from introducing evidence that any such call 

was made from Rikers Island or in contravention of jail rules. 

Third, and relatedly, the phone recordings as well as information concerning the 

circumstances under which they were placed would constitute impermissible character evidence.  

In particular, the introduction of any evidence that these phone calls were placed from Rikers 

Island and purportedly in violation of that facility’s rules would constitute “evidence of a crime, 

wrong, or other act” which, under Federal Rule of Evidence 404(b) “is not admissible to prove a 

person’s character in order to show that on a particular occasion the person acted in accordance 

with the character.”  Because none of the exceptions to that Rule apply, such information and 

materials must be excluded.12   

B. Phone Calls On Which The Government Intends To Rely At Trial 

To the extent the Government seeks to rely on recordings of phone calls placed by 

Mr. Miles from Rikers Island, the circumstances behind those phone calls—such as the fact that 

they were made from a correctional facility—should be excluded under Federal Rules of 

Evidence 401, 403, and 404(b), for the same reasons as discussed above. 

Additionally, we respectfully request the Court to order the Government to, as late 

as four weeks before trial, produce a bill of particulars containing a list of recordings on which it 

seeks to rely, as well as transcripts of those recordings.  See generally United States v. 

Bortnovsky, 820 F.2d 572, 574 (2d Cir. 1987) (district court erred in failing to grant bill of 

particulars identifying relevant documents where the “Government . . . merely . . . provid[ed] 

                                                 
12  In addition, to the extent the Government seeks to admit these recorded phone calls, or 
evidence about the circumstances under which they were placed, any such evidence would 
constitute inadmissible hearsay and would violate Mr. Miles’ rights under the Sixth 
Amendment’s Confrontation Clause. 
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mountains of documents to defense counsel who were left unguided as to which documents 

would be proven falsified or which of some fifteen burglaries would be demonstrated to be 

staged.”).  This will dramatically assist the Defense Counsel review potential evidence with Mr. 

Miles, who is currently incarcerated.   

Further, to the extent the Government seeks to introduce any of the phone call 

recordings against Mr. Miles or information concerning the same, Mr. Miles expressly reserves 

all of his rights to object to the introduction of such evidence. 

VII. 
 

THE GOVERNMENT SHOULD BE PRECLUDED FROM  
INTRODUCING EVIDENCE ABOUT MR. MILES’ CRIMINAL  
HISTORY AS WELL AS IDENTIFYING HIM AS A “FELON” 

Mr. Miles has a lengthy criminal record and would face immense and unfair 

prejudice if the Government sought to introduce evidence concerning his previous convictions or 

referred to him, in form or substance, as a “felon” or “convict” at trial.  Mr. Miles’ criminal 

history includes previous convictions—many of which date back to the 1980s—for, among other 

things, Robbery in the First Degree:  “Displays What Appears to Be a Firearm,” Robbery in the 

Third Degree, and Criminal Sale of Controlled Substance in the Third Degree:  “Narcotic Drug.”  

The Court should bar the Government from introducing such information into evidence.   

Mr. Miles is willing to stipulate that he “has been convicted in any court of, a 

crime punishable by imprisonment for a term exceeding one year” for the purposes of 

§ 922(g)(1).  Under Federal Rule of Evidence 403, the Government is obligated to accept this 

stipulation, and cannot introduce evidence related to the name and nature of Mr. Miles’ previous 

convictions to make out this element of § 922(g)(1), especially in light of the serious charges he 

previously faced and similarities between his old conviction and the instant allegations.  See Old 

Chief v. United States, 519 U.S. 172, 174, 190 (1997) (“In dealing with the specific problem 
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raised by § 922(g)(1) and its prior-conviction element, there can be no question that evidence of 

the name or nature of the prior offense generally carries a risk of unfair prejudice to the 

defendant. . . .   Where a prior conviction was for a gun crime or one similar to other charges in a 

pending case the risk of unfair prejudice would be especially obvious, and Old Chief sensibly 

worried that the prejudicial effect of his prior assault conviction, significant enough with respect 

to the current gun charges alone, would take on added weight from the related assault charge 

against him.”).   

Similarly, we respectfully submit that because Mr. Miles’ stipulation will obviate 

the Government’s burden of proof with respect to the prior felony conviction element of 

§ 922(g)(1), see Old Chief, 519 U.S. at 186, the Government should be barred from referring to 

him as a “felon” or “convict” at trial pursuant to Federal Rule of Evidence 403.  See also Old 

Chief, 519 U.S. at 190 (“[The] recognition that the prosecution with its burden of persuasion 

needs evidentiary depth to tell a continuous story has . . . virtually no application when the point 

at issue is a defendant’s legal status [as a felon], dependent on some judgment rendered wholly 

independently of the concrete events of later criminal behavior charged against him.”).  

In addition, this Court should preclude the introduction of Mr. Miles’ criminal 

history or the details of his prior arrests or convictions because they would only be relevant to 

prove propensity or that Mr. Miles is a dangerous person.  Those purposes run directly counter to 

Federal Rule of Evidence 403 and 404(b). 

Finally, if Mr. Miles decides to testify at trial, the Government should be 

precluded from introducing evidence about his prior convictions under both Federal Rules of 

Evidence 403 and 609 because, as discussed above, any probative value offered by details 
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surrounding such convictions—many of which are from the 1980s—is significantly outweighed 

by the unfair prejudice Mr. Miles would face by the introduction of such evidence against him.   

VIII. 
 

THE GOVERNMENT SHOULD PROVIDE A BILL OF PARTICULARS 

Pursuant to FED. R. CRIM. P. 7(f), the Court should order the Government to 

provide a bill of particulars listing Mr. Miles’ previous “violent felony” or “serious drug offense” 

convictions that it will offer as a basis for seeking a mandatory minimum sentence of fifteen 

years against Mr. Miles under the Armed Career Criminal Act.  Bills of particulars are intended 

to permit a defendant “to identify with sufficient particularity the nature of the charge pending 

against him, thereby enabling defendant to prepare for trial [and] to prevent surprise,” among 

other purposes.  Bortnovsky, 820 F.2d at 574.  The district court has considerable discretion in 

deciding whether to grant a bill of particulars.  See id.   

In the instant case, Mr. Miles’ criminal history includes 24 convictions identified 

by the Government.  Defense Counsel has obtained hundreds of pages of records for many of 

Mr. Miles’ previous cases.  (Mulligan Decl. ¶ 22.)  Without the requested bill of particulars, 

Defense Counsel will be forced to spend a burdensome amount of time and resources reviewing 

all of these records and prepare defenses to each of Mr. Miles’ previous convictions that could 

plausibly be used by the Government in seeking to establish three prior, relevant offenses.  Mr. 

Miles would face undue prejudice if Defense Counsel was forced to go through this exercise.  Cf. 

Bortnovsky, 820 F.2d at 574 (“The Government did not fulfill its obligation merely by providing 

mountains of documents to defense counsel who were left unguided as to which documents 

would be proven falsified or which of some fifteen burglaries would be demonstrated to be 

staged.”).   
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As discussed above, the Government should also furnish a bill of particulars 

containing the recordings of phone calls placed from Rikers Island on which it intends to rely at 

trial, if any, the grounds for admitting those recordings into evidence, as well as transcripts of 

such recordings. 

CONCLUSION 

For the foregoing reasons, defendant Robert Lee Miles requests (1) dismissal of 

the Indictment, (2) an order permitting Mr. Miles to introduce evidence concerning the innocent 

possession defense, and to receive a jury instruction about that defense, (3) an order permitting 

Mr. Miles to introduce evidence concerning the entrapment by estoppel defense, and to receive a 

jury instruction about that defense, (4) an order permitting Mr. Miles to introduce evidence 

concerning the entrapment defense, and to receive a jury instruction about that defense; (5) 

suppression of his post-arrest statements, (6) suppression of the gun in this case, (7) suppression 

of textual and photographic messages found on his mobile phone, (8) suppression of a call log of 

that phone, (9) suppression of the contents of Mr. Miles’ cellular phone (e.g., his address book), 

(10) suppression of the recordings of phone calls placed by other inmates from Rikers Island, 

(11) suppression of the recordings of phone calls placed by Mr. Miles from Rikers Island, (12) an 

order requiring the Government to provide, as late as four weeks before trial, a bill of particulars 

listing all Rikers Island phone calls which it seeks to introduce at trial, as well as transcripts of 

the same and the bases for their admission as evidence, (13) an order that the Government cannot 

introduce any evidence concerning Mr. Miles’ criminal history, except the admission to which 

Mr. Miles offers to stipulate herein, (14) an order requiring the Government to produce a bill of 

particulars listing all of the convictions on which it seeks to establish that Mr. Miles is subject to 

a mandatory minimum sentence of fifteen years under 18 U.S.C. § 924(e), (15) a hearing to 

determine the contested factual issues raised in this motion, and (16) an order requiring the 
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